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CASE 


ARGUKI) ANi> DETERMINED 

IN THE 

COIJIIT OF KING’S BENCH, 


IN 

Hilary Terni, 

In the Forty-fifth Year of the Reign of Ckoiiok Ilf. 


In the course of this Term, Sir Beaumont Hotham, 

Knt. one of the Barons of the Court of Excheiiuci', 
resigned his Office ; and was succeeded by 

Sir Thomas Manneus Sutton, Knt. his Majesty’s Soli- 
citor General, who was thereupon called Serjeavf ; 
and gave rings with this motto. Hie nmes did Pater 
atque Princeps, 

VicARY Gibbs, Esq. one of the King’s Counsel, and 
who was tdso Chief Justice of Chester, and Attorney 
General to his Royal Highness the Prince of Wales, 
resigned his two last-mentioned offices, and was 
appointed Solicitor General to his Majesty, and was 
knighted. 

Robert Dallas, Esq. one of the King’s Counsel, was 
appointed Chief Justice of Chester. 

William Adam, Esq. who was before Solicitor Gene- [ 2 ] 
ral to the Prince of Wales, succeeded Mr. Gibbs, as 
his Royal Highness’s Attorney General ; and 

Joseph Jekyll, Esq. was appointed Solicitor General 
to the Prince ; and afterwards, one of his Majesty’s 
Counsel, learned in the Law. 

Vot. VI. B 


REGULA 
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CASES IN HILARY TERM 


ISO.'). 


REGULA (JENERALIS. 


Hilary Turn, 45 Geo. III. 


* The granting 
of day rules to 
piisoners in 
the K. B. pri 
son during 
t( rm, IS 111 the 
discretion of 
the Com t on 
application, 
the same 
IS btfoie 
r 30 Geo. 3 , 
hut prison! rs 
out upon siK h 
day itiles 
must 1 etui n at 
oi befoie 9 
o’clock in the 
evening. 


W HEREA.Sj by a Rule made in EasterlHevmy in the 30th 
Geo. 3^ it was, amongst other things, Ordered, That 
no prisoner in the King’s Bench Prison, or within the rules 
thereof, should have, or be entitled to have, day-rules above 
three days in each term.” And by another rule, MichaelmaSj 
37 Geo. 3, it Avas further Ordered, That, notAVithstanding 
the said thereby in i)art recited rule, if any person in the 
King’s Bench Prison should thereafter state, by afiidavit, any 
special cause, to the satisfaction of this Court, for having an 
additional day-rule or day- rules bejond those allowed by the 
aforesaid rule, such additional rule or rules should be granted 
accordingly for any day or days ensuing such application.” 
It is hereby Ordeied, That so much of the said first-mentioned 
rule as is above recited, and that the Avhole of the said last- 


menlioued rule, be repealed and dischai ged; but that nothing 
herein contained shall extend to repeal or discharge so much 
of the said first-mentioned rule as requires That every prisoner, 
having a day-rule, shall return Avilhin the aa^'iUs or rules of the 
said prison at or before nine o’clock in the evening of the day 
for Avhich such rule shall be granted. 


[3] 


By the Com 1. 


77 ii/Kr/«v, Daubisiiirp. aiul Another against PAiUNbii. 

,/an. 24 

Where notice |r||mE Plaintiffs declared upon a special agreement h\ the 

of Ihe dislm ■ i . ' 

Hour of ,i bill Dctendaut, to guarantee tlie payment ot cert.im good*^, 

by ibeTccfpt- of such guarantee, they sold and de|i- 

oi 111 ].iOii(ton, 

was stilt by the post to the lioldei in Mane bestir, where tlic'lcttei was delivered out between 
8 and 0 o’l lock in the moiiiing, and the po^t went out lor Bivei pool, w here the di awci lived, be- 
twitii 12 at noon and 1 , and the holdei did not send notice to the drawer by the post, eitbei of 
Oh s line day or the next , but sent it in a kttei by a piivatc pc rson on the latter day, who did 
not d< livci it to the diawtr till two hoius attci the post delivtij, and onl\ about one lioiii be 
fore the post left T i\erpool toi London, wheieby the diawer was so agitated, that he could 
not write in time tor that day’s post to London, — held, that at all events the lioldc r ii id mule 
the bill his own by his laches, toi wlwthti icasonable notice be a question ot law oi of tact, 
or whether the gential rule of law icquiic notice of the dishonour ot a bill to be sent to a party 
living at another plate by the 7iext post aftei it is leceived (by which must be understood the 
next practicable post, in point of time and distance) ; and whether four hours between the 
coming in and going out of the post be a sufficient interval, in point of pr w tical convenience, 
to leceive the notice and to piepate a letter ot advice to the drawer , at all events, the holdgr 
ought to have written by the jiost of the next day after notice received by him, and ought 
not to have delayed the receipt of notice by the drawei until after the arrival of the next post, 
by sending the lettci by a private hand. 

vered 
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vered to the value of 250/. to certain traders, of the name of 1805. 

S. JE. \Parker and Co. ; and which were averred not to have ^ 

Darbishi r 

been paid for : to which the general issue was pleaded. At again&t 
the trial before Lord Ellenborough^ C. J. at the sittings at Parker. 
Guildhally it appeared that the plaintiffs were manufacturers, 
living at Manchester: that the defendant lived at Liverpool; 
apd guaranteed to the plaintiffs the payment of the goods 
furnished by them to Messrs. Parker and Co. who also lived 
at Liverpool : that these latter, after some excuses and delays, 
sent to the plaintiffs, by way of payment for the goods 
furnished by them, a bill, drawn by one of the firm of Parker 
and Co. upon a person of the name of Jackson, living in 
London, and accepted by him ; which bill was dated 6th of 
June, 1803, and made jniyable to the ])laintiffs two months 
after date, who indorsed it to certain bankers in Manchester, 
in order to obtain payment, who sent it to London accordingly : 
and the sole question was. Whether the plaintiffs had after- 
wards made the bill their own by laches ? As to Avliich the 
facts w^ere. That the bill, which became due the 9th of August ^ 
was, on thfit day, presented for payment to the acceptor in [4] 
London by tlie banker’s agent, and refused payment, and noted 
accordingly 3 and notice thereof transmitted, with the bill, to 
the plaintiff's by the post of the 10th ; which arrived at Man- 
Chester about midnight of the Jlth; and the letters were de- 
livered out as usual, between eight and nine in the morning 
of the 12th. The ])ost leaves Manchester for Liverpool between 
twelve at noon and one o’clock. The plaintiffs, liowcver, 
did not send notice of the dishonour of the bill, either by the 
post of that day, or by the post of the next, which was the 
13th : but they sent the bill with such intelligence by a private 
hand ; by which it was delivered to the drawer at Liverpool on 
the 13th, about nine o’clock in the evening; which was two 
liours after the time when it would have arrived by the post 
of that day from Manchester, the distance between the two 
places being about 37 miles. Tlie post leaves Liverpool for 
London between nine and ten o’clock in the evening. The 
drawer, having received notice of the dishonour at Liverpool 
not much above an hour before the post departed for London, 
was so much agitated that he could not get his letter of ad- 
vice to his correspondent in London ready that night; and 

B2 did 
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1805. 

Dakbisiiikf. 

against 

Parkur. 


[ 5 ] 


did not send it till the next. It did not, however, appear 
that the acceptor had any funds of the drawer's in liis hands, 
or that the drawer had in fict received any detriment from 
the delay of the notice to hii]i. Lord Effe?ifjorough^ C. J. 
considerini^ the (piestion of reasonable notice as compounded 
of law and fact, left the whole to the jury; a<lvising them 
that it v/as not necessary, in his opinion, for a person to 
leave all other business and attend solely to one transaction ; 
but tliey were to consider M-hether, uj)on tlie whole, reasonable 
dispatch had been used by the plaintiffs, in communicating 
notice of the dishonour of the bill to the drawer. ’ That the 
few hours which intervened between the delivery of the letter 
of advice to them at Manchester on the 12th and the going 
out of the post on that day for Lircfpoo/, might, he thought, 
excuse them, haying other affairs to attend to, from not 
writing by that post, — there being no evidence of the exact 
time Avhen the letter came to their hands ; and that, if they 
had the next day to send notice, it seemed that they had 
the whole of that day, in the course of which they had sent 
intelligence by a private hand to Liverpool^ ill time, as it 
appeared, for the drawer to have written by that night’s post 
U\Lond/)n, had not his agitation delayed liim. ’I'he jurv 
found a verdict for the plaintiffs; to set aside which, a rule 
nisi was granted in the last term, \vliich was applied for on 
the ground that reasonable notice was a question of laW; 
and that the law required, where the j)artic? lived in dif- 
ferent places, that notice of the dislionour of a bill should 
be sent by the next post : that here the next post w ent out 
on the same <lay the letter of advice reached the plaintiffs 
at Manchester ; b\it that at any rate they had been guilty of 
laches in not sending notice by the post of the 13th^ but 
trusting to a private hand, which delayed the delivery of it 
too late for writing to London by the post of the 13th from 
Liverpool. 

Erskine and llichardson shew^ed cause against the rule; 
and contended, That reasonable diligence had been used in 
communicating the notice of the dishonour of the bill to the 
drawer. The notice could not have reached the plaintiffs at 
Manchester^ by the course of the post, till past eight o'clock 
in the morning of the 12th, and the post goes not out again 
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for Liverpool about noon ; so tliat there was not more than 
an interval of four liours ; and therefore, unless it * be an 
inflexible rule of law that notice of the dishonour must be 
sent by tfie very next post after it is received, the rpicstion 
was fairly left to the jury, Whether the [)laintiirs had been 
guilty of laches in not sending intelligence by that day’s 
post? — and they have found in the negalive. It is not com- 
patible with the usual course of business in the world, nor 
with common personal convenience, nor agreeable to the ge- 
neral rule of law in other cases, to notice such minute portions 
of time less than a day. It is unreasonable to require tliat a 
man shall be bound to leave* all other business and concerns 
of life, to attend solely to one particular occiirrence. It was 
reasonable for the jury to^)resume, as the notice was not for- 
warded on the I2th, that the plaintiffs were from home when 
the letter was received at their house, or that they had other 
more important concerns to attend to within thos(* four hours; 
and the direction was rigid, if it were but competent to tlu! 
jury to make such a presumption. Then if the plaintills had 
till the next day to send the notice, so far from not having 
used due diligence, they shewed more than ordinary attention 
to the matter in sending notice by a private hand. It is true 
that, by sonic accident, wdiich does not appear, the letter did 
not reach the drawer’s hands till after the usual post hour of 
delivery from ^ Manchester to Liverpool: but no fault is im- 
putable to the plaintiffs on that account ; for he still received 
it ill time to have written by the London post of tlic same night, 
had he possessed common firmness of nerves; and the plain- 
tiffs ought not to suffer because of the draw er’s deficiency in 
that respect : and, ultiihately indeed, no detriment was re- 
ceived by the want of notice to the drawer the day before, the 
acceptor having no funds of the drawer in his hands. In 7 m- 
dall v. Brawny (a) where the line was first attempted to be 
strictly drawn, it was considered, that even where the parties 
lived in the same place, notice to the indorser, given the next 
day after the dishonour of the note, w ould have been sufficient, 
if the holders had not on that day given him a new credit till 
the close of the banking-hours, at four o’clock in the afternoon : 
and though it was there said. That if the party to be charged 

(ri) 1 Term Rei>. Jo?. 

do 


1805. 

D.vrbishire 

against 

Parker. 

* [ 6 ] 


L 7 J. 
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1805. do not live in the same place, the holder must write by the 
„ next post after the bill is dishonoured; yet, that must nc- 

against cessanly mean the next practicable post under all the cir- 
Parker. cumstances, due regard being had to other business and to 
accidents. It is, in short, a mixed question of law and fact, 
whether the bill were presented in reasonable time, and there- 
fore properly left to the jury, as was done in Muilman v. 
D'Egumo. (a) 

Lord Ellenboroughy C. J. That was the case of a foreign 
bill drawn payable in the East Indies so many days after 
sight; and the Court only determined that it was not neces- 
sai 7 to send notice of the dishonour by an accidental foreign 
ship which sailed from thence not direct for England; but 
that it was sufficient to have sent notice by the first regular 
English ship which sailed for England, considering the 
latter in the nature of the regular post between the two 
countries. 

In the last case on this subject, Haynes v. Birks, (6) Lord 
Alvanley said, that there was no law which required notice 
to be given within any certain fixed time; that it need not 
be given with all the dispatch which could possibly be used, 
but with 'all tlie dispatch that could reasonably be expected. 
And there the bill, which was put by the plaintiff in the 
hands of his bankers to present for payment, having been 
[ 8 ] dishonoured in London about two o’clock on Saturday, and 
presented again at nine in the evening by a notary, and 
notice given of the dishonour to the plaintiff on Monday, at 
Kniglitsbridge, who gave notice of it to the indorser on 
Tuesday, at noon, in Tottenham -Court Road: this was deemed 
to, be reasonable notice ; and Lord Alvanley observing that 
it did not appear at what time on Monday the plaintiff re- 
ceived the notice from his bankers, said, that he was not 
bound to be at home the whole of the day; and supposing 
him to have returned home late on that day, he was not bound 
to send a special messenger to the defendant: if he informed 
him by the course of the post, it was sufficient; and sup- 
posing him to have so done, the defendant would only receive 
his letter on Tuesday/* ' 

Gibbs and J. Clarke, contr^, were stopped by the Court. 

(a) 2 IL Blac. 565. (6) 3 Bos. & Pull. 590 


Lord 
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l^ord Ellenborough, C. J. It comes to the point whe- 1805. 

thcr I was right in telling the jury that the plaintilFs had till 

the next day after they received the notice of the bill’s being 
dishonoured to communicate that notice to the drawer; for Parkek. 
it struck me, that if they were in time to give notice on the 
13th at Liverpool^ they had the whole of that day, and 
having sent a letter of advice by a private hand to the drawer 
in time for him to have written by the post of that night to 
London^ they might be considered to have used due diligence. 

There appears to me considerable difficulty in laying down 
any certain time within which notice must at all events be 
given. The general direction, indeed, of Marins and other 
writers, is to send notice of the dishonour of a ])ill by the 
next post, where the parties do not live in the same place; [ 9 ] 

and the same was said in Tindall v. Brown : and yet, in that 
case, it was considered sufficient if notice were given the 
next day, where the parties all lived in the same town. If 
notice must at any rate be communicated by the next post 
after it is received, it must often happen tliat the party will 
not have a day, or any thing like a day, to give it in ; for the 
post may go out immediately or very soon after the letter of 
advice arrives. There must, therefore, be some reasonable 
time allowed, and that too, accommodating itself to other 
business and affairs of life ; otherwise it is saying that a man 
who has bill-transactions passing through his hands must be 
nailed to the post-office, and can attend to no other business, 
however urgent, till this is dispatched. But if there be a 
reasonable time between the coming in and going out of the 
post on the same day, as in this case four or five hours may be 
contended to be, allowing for reasonable diligence in other 
concerns as well as in this, it would be a material question, if 
neatly raised, whether the party were bound to communicate 
by the next post the intelligence he had received by the post 
on the same day. I think, however, there is sufficient doubt 
in this case, whether reasonable diligence were used, to make 
it proper tp send the case to be considered by another jury ; 
for here the plaintiffs not only did not write by the next post 
of the same day, which went out after an interval of four or 
five hours, but they did not even write by the post of the next 
day, but relied on a private hand to cany the letter of advice, by 

which 
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1805. 


Sarbishirk 

agniitsl 

Parker. 

[ 10 ] 


[H] 


which it was not in fact delivered till after the post-hour of 
delivery iii Liverpool. 

Grose, J. It was said by Lord Mansfield and Mr. Justice 
Buller in Tmdall v. Brown^ that reasonable notue was a mixed 
question of law and fact ; the situation and places of parties, 
the post-hours, and other matters of that sort, are facts to be 
ascertained by the jury ; but whether under such and such 
circumstaces notice were given in reasonable time is a ques- 
tion of law, on which they ought to receive direction of the 
Judge. When it is said in the books that notice must be sent 
by the next post to a party living at another place, that cannot 
be taken literally in all cases, but must mean the next con- 
venient, the next practicable post. It cannot be meant to 
apply to a case where the post goes, out the next minute after 
advice received. But here the (piestion did not turn on that ; 
for if the plaintiffs were not bound \>o have written by the post 
of the same day, they should at least have written by the next 
day’s post : instead of which it appears tliat they sent notice 
by a private hand, by means of wliich the delivery was delayed, 
and the opportunity lost of writing by the London post the 
same night. 

Lawrence, J. The question in this case is not Whether 
notice of the dishonour of a bill must be communicated by 
the next post after it is received ? but Whether the party 
may omit to make such communication for the two next 
posts ? for here it appears, that no notice was given to the 
drawer till after the time when the second post would have 
conveyed it. Whenever the general (piestion shall arise, it 
will be fit, according to what was said by Lord Mansfield in 
Tindall v. Brown, to lay down, with as much certainty as 
possible, some general rule with respect to the reasonable- 
ness of notice. The general rule, as collected from that 
and other cas(?s, seems to be with respect to persons living 
in the same town, that the notice shall be given by the next 
day; and, with regard to such as live at different places, 
that it shall be sent by the next post; but if in any particu- 
lar place the post should go out so early after the receipt of 
the intelligence as that it would be inconvenient to require a 
strict adherence to the general rule, then, with respect to a 
place so circumstanced, it would not be reasonable to re- 
quire the notice to be sent till the second post. Consider- 
ing 
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ing tlie immense circulation of paper in this kingdom, it is 

very material to have some general rule by which men may 

know how they are to act in these cases ; leaving parties in against 

particular cases, where compliance with such rule cannot be Parker. 

reasonably expected, to account for their non-compliance with 

the strict rule. When it is said to be strange that notice given 

the next day to persons living in the same town should be 

sufficient, and yet that notice should be required to be sent by 

the next post on the same day to persons living at another 

j)lace, it must be considered not merely when it is sent, but 

when it is received by the persons who arc to act upon it. 

MariuSj and other general writers, say that the notice ought 
to be transmitted by the next post after it is received ; and 
what was said by some of the Judges in Tindall v. Broven^ and 
in other cases, agrees with this. As to whether reasonable 
notice be a question of law or fact, it must be recollected that 
the facts stated in the report of Tindall v. Brown were after- 
wards found in a special verdict, in which the jury did not 
find whether the notice were reasonable or not; on which 
special verdict this Court gave judgment for the plaintiff, and 
that judgment was unanimously confirmed in the Exchequer- 
chamber. (a) But if reasonable notice were a question of fact 
and not of law, I am at a loss to know how those judgments 
arc to be sustained ; for the jury did not find the fact of rea- C ] 

sonable notice, but left that as a question of law^ to be in- 
ferred from all the circumstances. But if it were a question 
of fact, there ought to have been a venire de novo in that case. 

In Bell V. fVardelly (h) where a custom was pleaded for the 
inhabitants of a town to walk and ride over a certain close 
of the plaintiff at all seasonable times, — what was to be 
deemed a seasonable time was considered to be a question of 
law, arising out of all the circumstances; of which Lord 
C. J. fFillessays, the Court were the jiroper judges as in 
the case of reasonable time, reasonable fines,'' &c. For," he 
adds, what is contrary to reason cannot be consonant to 
law, which is founded on reason; and, therefore, the reason- 
ableness in these and the like cases depends on the law^, and is 
to be decided by the Judges." And in the same case he 

(a) Vid, 'Z Term Rep. 86. (Jf) VVillcs, '204, 6 

says 
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1805. says, ^‘issues may be joined on things which are partly mat- 
IarIishire of fact, and partly mattei’s of law: and then, when the 
against evidence is given at the trial, the Judge must direct the jury 
Parker; is ; and if they find contrary to such direction, 

it is a sufficient reason for a new trial. And this is conso- 
nant to the universal practice on trials for crimes, e, g. mur- 
der, where the question is. Whether the facts in proof amount 
to murder or manslaughter? the Judge directs the jury, as 
it is stated in Oneby's case: (a) If you believe such and 
such witnesses, who have sworn such and such facts, the 
killing the deceased was with malice prepense express, or it 
was with malice implied, and then you ought to find the pri- 
soner guilty of murder : but if you do not believe those wit- 
nesses, then you ought to find him guilty of manslaughter 
only.” And the jury may give a general verdict of murder 
[ 13 ] or manslaughter ; but if they will find the facts specially, 
the Court are to form their judgment from the facts found, 
whethpr they were malice or not, or whether the fact were 
done on a sudden transport of passion, or were an act of de- 
liberation or not.” 

Le Blanc, J. Whether the plaintiffs ought to have sent 
notice of the dishonour of the bill to the drawer by the post 
of the 12th, the same day they received the notice, or by the 
post of the next day, they have failed in both respects ; for 
they only sent it on the next day by a private conveyance ; 
by which means it was not delivered till after it would have 
reached the drawer by the post. It is, therefore, unneces- 
sary to determine the general question ; but whenever that 
shall arise, the Court will have to consider whether reason- 
able notice be a question of fact or of law. In the cases of 
Tindall v. Broion and Metcalf v. Hall, (b) it was considered 
as a question of law, but dependent upon facts. If it should 
be considered to be the general rule of law that the holder is 
to send notice by the next post after he receives it ; if he 
should not have done so, it will be for him to shew, when 
charged with laches, an excuse for the omission ; as that he 
lived too far from the post office, or that the post departed 
again too soon, or that he was unavoidably engaged in other 
business, which prevented him from writing by the very 

(a) ^ Ld. Raym. 1485.— 1494. 

(b) Tr. 2* Geo. 3. B. li. cited 1 Term Rep. 168, 408, 519. 


next 
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next post ; and then the jury will have to consider the va- 
lidity of such excuse in point of fact for his non-compluince 
with the rule of law; but, it is material to have some gene- 
ral rule established, otherwise there may be one rule for esti- 
mating what shall be deemed reasonable notice in London^ 
and another at Bristol, and a third at Liverpool But after 
a general rule established, it will be material in each particu- 
lar case for the party charged with laches, in not having 
complied with such rule, to shew matter sufficient to excuse 
him from the laches. 

Rule absolute, (a) 


(rt) Whether reasonable notice be a question of law or fact, has been started 
in two other rases, which I have noted. One was 

Hilton V, Shepherd, which first cafiie on upon a motion for a new trial in Easter 
term 1700. It was an action by an indorsee against an indorser, tried before 
Lord Kenyon, C. J. at the sittings at Westminster; and the facts were, That 
one P. Pym, in London, drew the bill stated in the declaration, in the following 
form : London, Sept. 19, ITO.'i. Two months aftor date pay the order of Mr. 
Shepherd 20/. 6.?. value received. P. Pym. Payable when due at Messrs. Lock- 
harts and Co. Pall-Mall.'’ The bill was indorsed by the defendant to the plain- 
tiff, by the plaintiff to William Buckler, by W. Buckler to Messrs. Fox and Payne, 
by them to James Scott, and by J. Scott to one Trimmer of White Friars, in 
whose hands it was when it became due. The defendant lived in Oxford Street, 
find so did the plaintiff. Buckler lived in King-street, Cheapside ; Messrs. Fox 
and Payne in Hciirictta-strcet, Covent Garden ; and J. Scott at Stratford, four 
miles from London. The bill became due on Saturday 2lst November (the 
three days’ grace ending on Sunday) : and on the Saturday was presented for 
payment at Messrs. Lockharts and Co. by Trimmer, but it was not paid; and 
at 3 o’clock of the same day Trimmer gave notice of the non-payment thereof to 
Scott at Stratford ; on Sunday the 22d, at one o’clock, Scott gave the like no- 
tice to* Messrs. Fox and Payne, Mr. Fox being then at Stratford ; on Monday 
the 23d, about twelve o'clock, Fox gave the like notice to Buckler ; and at his 
desire, on Tuesday morning, the 24tli, at ten o’clock, gave the like notice by 
letter to Hilton the plaintiff, in Oxford-strcct ; and who, upon his return home 
frem the city, at twelve o'clock of the same day, sent a notice by letter to the 
defendant of the non-payment of the hill ; and the defendant neglecting to pay 
the same, tlie plaintiff brought the same action, and recovered a verdict by the 
advice of Lord Kenyon. 

Krskino moved to set aside the verdict, upon the ground of a misdirection by 
Lord Kenyon at the trial in point of law ; he having stated to the jury (which* 
his Lordship himself declared in Court) that it was a question for them to ton- 
sider, Whether, under the circumstances, the plaintiff had been guilty of any 
laches or negligence ? which they had determined in tlie negative. He con- 
tended, that whether the hill had been presented within reasonable time or 
not, or whether notice of non-payment had been given to the drawer in reason- 
able time, were questions of law ; and that upon the authority of Tindall v. Brown, 
1 Term Rep. 167, his Lordship ought to have told the jury that they were bound 
to find for the defendant ; for in that case it was considered, that notice ought 
to be given to the drawer of non-payment by the acceptor by tlie next day, where 
the parties all lived in the same place, as here, or by the next post after the 
dishonouring, if they lived at a distance ; whereas here tlic bill became due 
on the 21st, and no notice was given to the defendant till the 24th; which was 
laches in point of law. 

The Courl; then granted a rule to shew cause, which came on to be heard on 
Wednesday, April 27th, 1796, when Lord Kenyon reported the facts ; and con- 
cluded with saying that he bad left it to the jury, whether the plaintiff had been 
• guilty 


1805 . 

Darbishirf. 

against 

Parker. 

[ 14 ] 


Where a liill of 
exchange pas- 
sed thro’ the 
hands of five 
persons, all of 
whom lived in 
London or the 
neighbour- 
hood, and the 
bill when due 
being disho- 
noured, the 
holder gave 
notice on the 
same day to 
the 5 th indors- 
er, and he on 
the next day to 
the 4th, and he 
on the next 
day to the 3d, 
and he on the 
next day to the 
2d, and he on 
same day to 
the 1st ; the 
Court were of 
opinion, on a 
case finding 
tliese facts^ 
that due dili- 
gence had 
been used. 
And Lord 
Kenyon 
thought that 
theqiiestioBof 
due diligence 
was proper to 
be left to the 
jury; on which 
the other 
judges gave 
no opinion. 

*[ 15 ] 
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against 

Parker. 
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guilty of iaches ; who found that he had not been guilty of any, and gave a vcr- 
dicrfor him. 

Garrow and Russell shewed cause against that rule, contending that whether 
the notice had been given in reasonable time or not, must, from the necessity 
of the thing, be a c^nestion of fact for the consideration of the jury . It depended 
Upon a thousand combinations of circumstances which could not be reduced to 
rule. If the party were taken ill; if he lost his senses ; if he were under du- 
ress, &c. how could laches be imputed to him ? Suppose lie were prevented 
from giving notice within the time named by a physical impossibility ? Such a 
rule of law must depend upon the distance, upon the course of the post, upon 
the state of the roads, upon accidents ; all which it is absurd to imagine. Here 
the note had travelled through five different hands ; and though the law should 
presume that the holder knows the residence of the person from whom he im- 
mediately received it, yet he cannot be presimied to know the residence of the 
other indorsers. Therefore, in passing through so many hands, time must be 
consumed, though no laches can be imputed in any one instance ; and if due 
diligence were used in^’espect of each particular transaction, that cannot con- 
stitute laches upon the whole. Tlie plaintifi* was bound to pay the bill when 
called on, for he liad no means of ascertaining wliether any of the antecederit 
holders ha^ been guilty of laches. 

Erskinc, contrh, again insisted upon the case of Tindall v. Brown ; that at all 
events it was prima facie a want of due dYligeuco where all the parties lived 
so near to each other ; and that the onm lay on the plaintiff, to shew that he was 
prevented by some inevitable accident from giving notice before. 

Lord Kenyon, C. J. 1 cannot conceive bow this can be a matter of law. I 
can understand that the law^ should rcqbire that due diligence shall bd used, but 
that it should be laid down that the notice must be given that day or the next, 
or at any precise time, under whatever circumstances, is, I own, beyond my 
comprehensidn. I should rather have conceived, tliat whether due diligence 
had or had not been used, was a question for the jury to consider, under all the 
circumstances of accident, necessity, and tlie like. This, however, is a question 
very fit to be re-considered ; and when it goes down to trial again, I shall ad- 
vise the jury to find a special verdict. I find invimtible objections in iny own 
mind to consider that tlie rule of law requiring due diligence is tied down to the 
next day. The Court, therefore, granted a new tirial, ibr the purpose of having 
the question of law more solemnly considered. 

And, accordingly, at the next trial, the facts were drawn up in the shape of a 
case, aiKl a verdict taken for the plaintiff, subject to the opinion of this Court 
on those facts, whether the plaintiff were entitled to recover. This was set 
down foi? argument in Michaelmas Term, 37 Geo. 3. and Russell was to have 
argued for the plaintiff : but when the case was called on, no person appeared 
on the part of the defendant ; and Riisgcll informed the Court that he under- 
stood that the defendant had abandoned his case; whereupon the Court di- 


rected the postea to be delivered to the plaintiff. 

Bubr. by Lord The other case was Hopes v, Alder, M. 40 Geo. 3. B. R. which was an action 
Kenyon, wlie- by the indorsee of a bill of exchange against the drawer. It appeared, upon 
ther the ques- Lord Kenyon’s report, upon a motion to set aside the verdict for the plaintiff, 
tion of reason- and to grant a new trial, that the bill when presented to the drawee was refused 
able notice as acceptance : that notice of this dishonouring had been given by the drawee to 
tothedishonor the drawer the next day; but no such notice was given by the indorsee, the 
of a bill of ex- holder ; but that the drawer had no assets at the time in the hands of the drawee, 
change be not And that, upon a meeting some time after, but before the action brought, be- 
a question of tween tl^c indorsee (the plaintiff) and the drawer (the defendant) after the bill 
fact to be sub- was become due, the defendant said he would see the bill paid. 


mitted to the Erskine and Espinasse, in shewing cause, said that the rule, as to giving no- 
jury under all tice, laid down in Tindall v. Brown, 1 Term Rep. 167, namely, that it was a 
the circum- question of law, and was to be strictly enforced in point of time, was not war- 
stances of the ranted, *and was nowhere else to be found. But that, at any rate,, no notice 
case. Buttho’ was necessary here, because it was known to be only an accommodation bill. 


the holder may 


and 


have lost his 


remedy by laches, in not giving notice against the drawer, and (such notice given by the 
drawee to the drawer the next day, will not suffice for notice by the holder) yet a subsequent 
promise to the holder by the drawer that he will see the bill paid, will support an assumpsit* 
-[IT] 
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1411(1 tlic drawee had no assets of the drawer’s, {a) Hut, iiidepcndont of that 1805. 
consideration, the subsequent promise to jiay, for which tliere was certainly an , 

equitable, consideration, put an end to any doubt. Gibbs, conhety admitted rfc.nnfcMtnu 
that this last objection was decisive. " . ' 

Lord Kenyon, C. .1. As to the case of Tindall v. Brown, I am always better 
satisfied when I seethe sense of rule laid down ; but I ow^n I do not see the ^ ARKLR. 
sense of the rule tliere referred to. AVhether reasonable notice have or have 
not been given must depend on the circiiinstances ot‘ the case, of which the jury 
will judge; but here the subsequent promise is decisive. 

Per Curiam^ Rule discharged. 


(rt) Vid. Goodall v. Dolly, 1 Term Rep. 712. 


Newsom and Another against Thounton and Another. TJ^rsdayy 

XN trover for certain barrels of beef and certain other bar- A factor can- 
rels of [lork, it appearcMl at the trial before Lord FAlm- goLKf his** 
borough^ C. J. at the sittings after last Trwi/j/ term at Gui/d- ilXrsem^ 
hally that the Plaintifls were Irish merchants residing at delivery 
Corky and Avere used to consign provisions to Matthew bVing,* any ^ 
Churchy a merchant of London. The beef in (piestion was 
shipped on hoard the ?(ancf/ by the plaintiffs in Decembery the good^^*^ 

1802, and consigned on their own account to Church as llif’h* 

factor for sale ; and the bill of lading, signed by the cap- knew not 

*tain, aiul dated “ Cork, 17th December-, 1802,” was to dc-foctl!: Tm? 
liver to order or assigns,” and was indorsed by Newsoniy 
and transmitted to Chu7Th. The pork was shipped on board ed on the^oha 
the Russell in May, 1803, and consigned ^by the plaintiffs on ^oJisi*"nors!s:** 
the joint acconnt of themselves and Church; and the bill of consignee, & a 
lading signed by the captain, and dated Corky 20th Mai/y wassenuoX^ 

1803, ” was to deliver to Matthew Church or his assigns.” hverthegoods 

The plaintiffs at the same time drevv a bill on Church for half sicrneeTo his 

the amount of the latter sljipment; but it was nev^cr paid 

, afterwards in- 

nor even presented, in consequence ot the subsequent bank- dorsed &dcii- 
ruptcy of Church. Soon after the arrival of the bill aefemlants^** * 
lading for the beef in DecemheVy Church being in embarrass- upon condi- 
cd circumstances, obtained from the Defendants a loan of ^aking^a^ad- 
200/. which they agreed to advance him on liaving the bill vance to him 
of lading of the beef deposited with them ; and accordingly, they Vaiieti to 
the bill of lading was indorsed by Church to the defendants, 

® ■' ^ ed to regain it 

as a security 
for prior ad- 
vances ; held that such indorsement and delivery of the bill, of lading did not divest the con- 
signors’ right to stop the goods in transitu upon the insolvency of the consignee, who had not 
paid for them. 


and 
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1805. and deposited with them as a security for that advance : but 
Newsom appear that the defendants knew that the beef had 

againu been consigned to him only as factor. Church still conti- 
Thornton. nning to be embarrassed, previous to his departure for Ire- 
landy about the 12th of May^ 1803, having before sent an 
order for the pork, agreed wdth the defendants in considera- 
tion of a further advanccy to leave with them an order upon 
one CoZe, who was his clerk, to indorse and deliver to them 
the bill of lading for the pork when it arrived ; and, in con- 
sequence, upon his departure, he left word with Co/e, that 
in case money was wanted during his absence, he should ap- 
ply to the defendants for it ; and was to indorse and deliver 
to them the bill of lading when it arrived. After Churches 
departure. Co/e, who had received the bill of lading, applied 
to the defendants for an advance of 500Z. and upwards for 
Church, which they refused ; but, nevertheless, contrived to 
obtain from him the bill of lading with his indorsement, he 
not being fully apprized of the agreement between them and 
t ^ his master, and understanding from them that immediately 
previous to Church's departure for Ireland, they had made 
another advance to him upon the promise of this assign- 
ment. Church stopped payment the latter end of June, 
and was soon after declared a bankrupt, not having paid for 
either beef or pork. In the mean time, before he was 
<Icclared a bankrupt the pork having arrived, and the plain- 
tiffs having been apprized of the insolvency of Church, they 
gave notice to the captain of the Russell to stop the delivery 
of it to Church or to the defendants, and tendered him the 
freight and charges: the captain, however, delivered the 
pork to the defendants upon the production of the bill of 
lading, and taking their indemnity. And by means of the 
other bill of lading they had previously obtained the posses- 
sion of the beef, of which, as well as of the pork, the freight 
and other charges were tendered to the defendants, which 
they refused to accept or to return the goods. It was 
also proved, that the usual credit for provisions of this de- 
scription sent from Ireland, is three months : and, there- 
fore, that a bill of lading, within that date, conveys to per- 
sons conversant in the trade, as the defendants were, intima- 
tion that the goods were probably not paid for by the con- 
signee. Lord Ellenborough, in his direction to the jury, 

dis- 
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distinguished between the beef and the pork: that the first 1805. 
having been consigned to Church as a factor^ gave him no 
authority to jUedge the goods, but only to sell them for his against 
principal; and that by the same rule he had no authority to Thornton. 
pledge the hill of ladings which was the mere emblem of the 
goods themselves. That as to the pork which was consigned 
to Church on the joint account of himself and the plaintiffs, 
though he had a right to pledge it as sl joint owner y yet having 
agreed to pledge it to the defendants only on condition of a 
further advance from them, and they having obtained posses- 
sion of the bill of lading from his clerk, with his indorsement, [ 20 ] 
in the absence of Churchy without complying with that con- 
dition, they had no right to retain the goods against the 
plaintiffs, who had applied in time to sto}) the delivery of 
them while in U^ansitu ; an3 were, therefore, entitled to reco- 
ver the value of the pork as well as of the beef. And the 
jury accordingly found a verdict for the plaintiffs for the whole 
value of both parcels. 

It was moved in the last term to set aside the verdict, on 
the ground that the indorsement and delivery of a bill of 
lading of goods in transitu transferred the legal property in 
them to the indorsee, the bill of lading being a negotiable 
instrument by the custom of merchants, according to the 
authority of JAckbarrow v. Mason (a) (which was afterwards 

confirmed 


(a) 2 Term Rep. That case first came on noon a demurrer to evidence, on which 
tliere was judgment for tlie plaintiff: this Court holding, that though the vendor of goods 
might, as between himself and the vendee, stop them in transitu to the latter, in case ol* 
liis insolvency, not having paid for them ; yet that if the vendee, having in his possession 
the bill of lading indorsed in blank by the vendor, before such stopping in transitu, indori^c 
and deliver it to a third person for a valuable consideration and without notice of the non- 
payment, the right of the vendor to stop in transitu is thereby divested as against such bona 
fide holder of the bill. This judgment was reversed upon a writ of error iii the Exchecpier 
Chamber ; where it was considered that a bill of lading was not a negotiable instrument, 
the indorsement of which passed the property proprio vigore, like the indorsement of a bill 
of exchange; though to some purposes it was assignable by indorsement, so as to operate 
as a discharge to the captain who made a delivery bona fide to the assignee. 1 IL Blac. 357. 
The latter judgment was in its turn reversed in the House of Lords in Tr. 33 Geo. 3. and a 
venirefacia^ de novo directed to be awarded by B. R. 5 Term Hep. 367, and 2 H. Black. 211. 
The ground of that reversal was, that the demurrer to evidence appeared to be informal on 
the record MS. The very elaborate opinion delivered by Mr. Justice Buller upon the 
principal question before the house, a copy of which he afterwards permitted me to take, I 
sh^ll here subjoin, as it contains the most comprehensive view of the whole of this subject 
which is anywhere to be found. A venire facias de novo having been accordingly awarded 
by B. R. a special verdict was found upon the second trial, containing in substance the same 

facts 
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Thornton. 


confirmed in Hunter v. Baring) where Lord Kenyon left H 
to the jury to find what was the effect of such an Instru^ 
ment by the custom of merchants j and it was found by the 

jury 


facts as before, with this addition, that the found, that by the custom of merchants, 
bills of lading for the delivery of goods to the order of the shipper or his assigns, arc, after 
the shipment, and before the voyage performed, negot'able and transferrable by the ship- 
tier’s indorsement and delivery, or trar; mitting of the same to any other perso i : and that 
by such indorsement and delivery or transmission, tl e property i i such goods is transfcrrcii 
to such other person. And Jiat by the custom of n erchants, indorsements of billsof lad- 
ing in blank may be filled up by the person to whom they are so delive ed or transmitted, 
with words ordering the delivery of the goods to be made to such person : and according 
to the practice of merchants, the same, when filled up, have the same op'iration and effect 
as if it had been done by the shipper. On this special verdict, the Court of B. Jl., unde*r- 
standing that the case was to be carried up to the House of Ljrds, decUned entering into a 
discussion of it, iimrcly saying, that they still retained the opinion delivered upon the 
lormer case : and gave Judgment for the plaintiffs. 5 Term Rep. 683. 


(Lickracuow and Another agamst Mason and Others, in Error.) 

33om. Proc. 1793. 

Bcllf.r, J. Before I consider wliat is the law arising on this case, J shall endeavour to 
ascertain what the case itself is. It appears that the two bills of lading were indorsed in 
blank by Turing, and sent so indorsed m the same state by Freeman to the plaintiffs, in 
order that the goods might, on their arrival at Eiverpool, be taken possession of, and sold 
by the plaintiffs on Freeman’s accoimt. i shall first consider what is the effect of a blank in- 
<lo;*sement; and secondly, I will examine whether the words,’ to be sold by the plaintiffs 
on Freeman’s account,” make any difference in the case. As to the first, 1 am of opinion 
that a blank indorsement has precisely the same ellect that an indorsement to deliver to the 
plaintiffs would have. In the case of bills of exchange, the effect of a blank indorsement is 
too nnivorsally known to be doubted : and, therefore, on that head I shall only mention the 
case of Russell v, Langstafl’e, Douglas, 496, where a man indorsed his name on copper- 
plate checks, made in the form of promissory notes, but in blank, i. e. without; any .sum, 
date, or lime of payment : and the Court held, that the indorsement on a blank note is a 
letter of credit for an indefinite sum ; and the defendant was liable for the sum afrerwards 
inserted in the note, whatever it might be. In the case of bills of lading, it has been ad- 
mitted at your lx>rd ships’ bar, and was so in the Court of lung’s Bench, that a blank in- 
dorsement has the same effect as an indorsement filled up to deliver to a particular person 
by name. In the case of Snee v. Pre.scott, Lord Hardwick thought that there was a dis- 
tinction between a hill of lading indorsed in blank, and one that was. filled up ; and upon 
that ground part of his decree was founded. But that I conceive to be a clear mistake. 
And it appears from the case of Savignac r. Cuff‘, (of which case 1 know nothing but from 
what has been quoted by the counsel, and that case having occurred before the unfortunate 
year 1780 (a) no further account can be obtained) that though Lord Mansfield at first 
thought that there was a distinction between bills of lading indorsed in blank and other- 
wise, yet he afterwards abandoned that ground. In Solomons v, Nissen, Mich. 178H, 
(2 Term Hep. 674.) the bill of lading was to order or assigns, and the indorsement in 
blank ; but the Court held it to be clear that the property passed. He ^ho delivers a bill 
of lading indorsed in blank to another, not only puts it in the power of the person to 
whom It is delivered, but gives him authority to fill it up as he pleases; and 

(a) Lord Mansfield’s papers were then burnt, together with his liousc, in the riots of that 
period. 

it 
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it has the same effect as if it were filled up with an order to deliver to him. The next 
point to bo considered is. What difference do the words to be sold by the plaintiffs oh 
Freeman’s account,” make in the present case ? It has been argued that they prove the 
plaintiffs to be factors only. But it is to be observed that these words are not found in the 
bill of luclinu; itself: and, therefore, they cannot alter the nature and construction of it. I 
say they were not in the hill of lading itself; for it is expressly staled that the hill of lading 
wa sent by Freeman in the same state in which it was received, and in that there is no 
restriction or (lualitication whatever; but it appeared by some other evidence, I suppose by 
soi ie letter of advice, that the goods were so sent, to be sold by the plaintiffs on Freeman's 
account. Supposing that the plaintiffs are to be considered as factors, yet if the bill of 
lading, as I shall contend presently, passes the legal property in the goods, the circumstance 
of the plaintifls being liable to render an account to Freeman for those goods afterwards, 
will not put Turing in a belter condition in this cause ; for a factor has not only a right to 
keep goods till he is paid all that he has advanced or expended on account of the particular 
goods” but also till he is paid the balance of his general 'account. 'Ihe truth of the case, as 

1 ronsider it, is, that Freeman transferred the legal property of the goods to the plaintilfs, 
who were to sell them, and pay themselves the yiol. advanced in bills out of the produce, 
and so he accountable to luecmaii for the remainder, if there were any. But if the goods 
had not sold for so much as 520/. Freeman would still have remained debtor to the plaintiffs 
/or the difference; and so tar only they were sold on Freeman’s account. But, I hold, that 
a factor who has the legal property in goods can never have that property taken from him, 
till he is paid the utteriuust farthing which is due to him. Kruger v. Wilcocks, Ambl. 253. 
Tliis brim’ s me to the two great questions in the cause, w hich are undoubtedly of as much 
importance to trade as any questions which ever can arise. The first is. Whether at law 
tile property of goods at sea passes by the indorsement of a hill of lading? The second. 
Whether the defendant, who stands in the place of the original owner, had a right to stop 
the goods in tiuiusitu? And as to the first, every anlhority wdiicli cun be adduced from the 
earlie>^t period of lime dowm to the present hour, agree that at law the property does pass 
as absolutely and as effectually as if the goods had been actually delivered into the hands 
of the consignee. In lOyo it was so decided in the case of Wiseman v. Vandeputt, 

2 V^ern. 2(»3. In IfiP/, the Court determined again in Evans v. Marlett, that the property 
passes l)v the bill of lading. That case is reported in 1 Ld. Hay. 27 1, 'and in 12 Mod. 156 ; 
anti both books agree in the points tlccided. Lord U-aymontl states it to be, that if goods 
by a bill of lading arc consigned to //., A, is the owner, and must bring the action : but if 
the bill be special, to be delivered to A, to the use of B., B. ought to bring the action ; but 
if the hill be general to A., and the invoice only shews that tliey arc on accountof B. (which 
[ take to be the present case) ought always to bring the action; for the property is in 
him, and B. has only a trust. And Holt, C. J. says the consignee of a bill of fading has 
such a properly as that he may assign it over ; and Showier said it had hetn so adjudged in 
the Exchequer. In 12 Mod. it is said that the Court held that the invoice signified nothing; 
blit that the consignment in a hill of lading gives the property, except where it is for the 
account of anoliier ; that is, where on the face of the bill it imports to be for another. In 
Wri^dit V. Campbell, in 1767, (4 Burr. 2046) Lord Mansfield said, “ If the goods are boim 
fide tok\ l)v the factor at sea (as they may be where no other delivery can be given) it will 
‘be good notwithstanding the stat. 21 Jac. 1. The vendee shall hold them by virtue of the 
bill of sale, though no aclual possession be delivered : and the owner can never dispute with 
the vendee, because the goods were sold bona fide, and by the owner’s own 'authority.” Hia 
Lordship added (though that is not stated in the printed report) that the doctrine m Lord 
Raymond was right, that the property of goods at sea was iransferrable. In Fcaron v. 
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Bowers, in 1753, Lord C. J. Lee held, That a bill of lading transferred the property, and a 
right to assign that property by indorsement ; but that the captain was discharged by a 
delivery under either bill. In Slice Prescott, in 1743 (1 Atk. Q45) Lord Hardwicke says, 

Where a factor, by the order of his principal, buys goods with his own money, and makes 
the bill of lading absolutely in the principal’s name, to have the goods delivered to the 
principal, in such case the factor cannot countermand the bill of lading ; hut it passes the 
property of the goods fully and irrevocably in the principal.” Then he distinguishes the 
case of blank indorsement, in which he was clearly wrong. He admits loo, that if upon a 
bill of lading between merchants residing in different countries, the goods be shipped and 
consigned to the principal expressly in the body of the bill of lading, that vests the property 
in the' consignee. In Caldwell v. Ball, in 1780 (1 Term Rep 205) the Court held that the 
indorsethent of the bill of lading was an immediate transfer of the legal interest in the cargo. 
In Hibbertv. Carter, in 1787 (1 Term Rep. 745) the Court held agam that the indorsement 
and delivery of the bill of lading to a creditor prima facie, conveyed the whole property in 
the goods from the time of its delivery. The case of Godfrey v. Furzo, 5 P. Wms. 185. 
was quoted on behalf of the defendant. A merchant at Bilboa sent goods from thence to 
JS,f a merchant in London, for the use of B., and drew bills on B. for the money. The 
goods arrived in London, which B. received, but did not pay the money, and died insolvent. 
The merchant beyond sea brought his bill against the executors of the merchants in London, 
praying that the goods might be accounted for to him, and insisting that he had a lien on 
them till paid. 

Lord Chancellor says, when a merchant beyond sea consigns goods to a merchant in 
London on account of the latter, and draws bills on him for such goods, thoiidi the money 
be not paid, yet the property of the goods vests in the merchant in London, who is credited 
for them, and consequently they are liable to his debts. But where a merchant beyond sea 
consigns goods to a factor in London, who receives them, the factor in this case, being only 
a servant'or agent for the merchant beyond sea, can have no property in such goods, neither 
will they be affected by his bankruptcy. The whole of this case is clear law ; but it makes 
for the plaintiffs and not for the defendants. The first point is this very case : for the bill 
of lading here is generally to the plaintiffs, and therefore on their account; and in such case, 
though the money be not paid, the property vests in the consignee. And this is so laid 
down without regard to the question, whether the goods were received by the consignee or 
not. The next point there stated is. What is die law in the case of a pure factor, without 
any demand of his own f Lord King says he would have no property. This expression is 
used as between consignor and consignee, and obviously means no more than that, in the case 
put, the consignor may reclaim the property from the consignee. The re|ison given by Lord 
King is, because in this case the factor is only a servant or agent for the merchant beyond 
sea. I agree, if he be merely a servant or agent, that part of the case is also good law, and 
the principal may retain the property. But then it remains to be proved that a man wdio 
is in advance, or under acceptances on account of the goods, is simply and merely a servant 
or agent ; for which no authority has been, or, as I beheve, can be produced. Here the bills 
were drawn by Freeman upon the plaintiffs upon the same day, and at the same time, as he 
sent the goods to them ; and therefore this must, by fair and necessary intendment, be taken 
to be one entire transaction : and tliat the bills were drawn on account of the goods, unless 
the contrary appear. — Sc far from the contrary appearing here, when it w^as thought proper 
tb allege on this demurrer that the price of the goods was not paid, it is expressly so stated; 
for the demurrer says, that the price of the goods is now due to Turing and Son. But it 
finds that the other l)ills were afterwards paid by the plaintiffs; and consequently they have 
paid for the goods in question. As between the principal and mere factor, who has neither 
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advanced nor engaged in anything for his principal, the principal has a right at all times to 
take back his goods at; will : whether they be actually in the factor’s possession, or only on 
their passage, makes no difference ; the principal may countermand his order : and though 
the property remain in the factor till such countermand, yet from that moment the property 
revests in the principal, and he may maintain trover. But in the present case the plaintiils 
are not that mere agent or servant ; they have advanced 520/. on the credit of those goods, 
which at a rising market were worth only .557/. ; and they have beside, as I conceive, th« 
legal property in the goods under the bill of lading. But it was contended at the Bar, that 
the property never passed out of Turing ; and to prove it, Ilob. 41 was cited. In answer 
to this 1 must beg leave to say, that the position in Hobart does not apply ; because there no 
(lay of payment was given ; it was a bargain for ready money ; but here a month was given 
for payment. And in Noy’s Maxims, 87, this is- laid down: “ If a man do agree for a 
price of wares, he may not carry them away before he hath paid lor them, if he have not a 
day expressly given to him to pay for them.” Thorpe v. Thorpe, Uep. temp. Holt, 96, and 
Brice v. James, Hep. temp. Lcl. Mansfield, S. P. So Dy. 30 and 70. And in Shep. Touch, 
222, it is laid down. That if one sell me a horse, or any thing for money, of any other 
valuable consideration, and the same thing is to be delivered to me at a day (certain, and by 
our agreement a day is set for the payment of the money, it is a good bargain and sale to 
alter the property thereof: and I may have an action for the thing, and the seller for his. 
money. Thus stand the authorities on the point of legal property ; and from hence it 
appears that for upwards of 100 years past it has been the universal doctrine of WeStminster- 
liall, that by a bill of lading, and by the assignment of it, the legal property does pass. 
And, as I conceive, there is no judgment nor even a dictum, if properly understood, which 
impeaches this long string of cases. On the contrary, if any argument can be drawn by. 
analogy from older cases on the vesting of property, they all tend to the same conclusion. 
If these cases be law, and if the legal property ne vested in the plaintiffs, that, as it seems to, 
me, puts a total end to the present case ; for then it will be incumbent on the defendants tq 
shew that they have superior eejuity which bears down the letter of the law ; and which 
entitles them to retain the goocls against the legal right of the plaintiffs, or they have no case 
at all. I find myself justified in saying that the legal title, if in the plaintiffs, must decide 
this cause by the very words of the judgment now appealed against ; for the noble L(>rd 
who pron()iinced that judgment, emphatically observed in it, “ that the plaintiffs claim 
under Freeman ; but though they derive a title under him, they do not represent him, so 
as to be answerable for his engagements : nor- are they affected by any notice of those 
circumstances which would bar the claims of him or his assignees.” This doctrine, to 
which I fully subscribe, seems to me to be a clear answer to any supposed lien which Turing 
may have on the goods in question for the original price of them. But the second question 
made in the case is, that, however the legal property be decided, the defendants, who stand 
in the place of the original owner, had a right to stop the goods in tramitu, and have a lien 
for the original price of them. Before I consider the authorities applicable to this part of the 
case, I will beg leave to make a few observations on the right of stopping goods in tran$itUf and 
on the nature and principle of liens, 1st, Neither of them are foimded on property ; but they 
necessarily suppose the property to be in some other person, and not in him who sets un 
either of these rights. They are qualified rights, which in given cases may be exercised 
over the property of another ; and it is a contradiction in terms to say a man has a lien upon 
his own goods, or a right to stop his own goods in transitu. If thfe g<x)d& be his, he has a 
riglit to the possession of them whether they be in transitu or not : he has a right to sell O)^ 
dispose of them as he pleases, without the option of any other person i but he who has a 
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lien only on goods, has no right so to do ; he can only retain them till the original price be 
paid : and therefore if goods are sold for 5001, and by a change of the market before they 
arc delivered, they become next day worth 1000/. the vendor can only retain them till the 
500 /. be paid, unless the bargain be absolutely rescinded by the vendee^s refusing to pay the 
500 /. — 2aly, Liens at law exist only in cases where the party entitled to them has the 
possession of the goods ; and if he once part with the possession after the lien attaches, the 
lien is gone. 5dly, The right of stopping in transitu is founded wholly on equitable princi- 
ples, which have been adopted in courts of law; and as tar as they have been adopted, 1 
agree they will bind at law as well as in equity. So late as the year 1690, this right, or 
privilege, or whatever it may be called, was iinknown to the law. The first of these propo- 
sitions is self-evident, and requires no argument to prove it. As to the second, which 
respects liens, it is known and unquestionable law, that if^k carrier, a farrier, a taylor, or an 
inn-keeper, deliver up the eoods, his lien is gone. So also is tlic case of a factor as to the 
particular goods : but, by the general usage in trade, he may retain for the balance of his 
account all goods in his hands, without regard to the time when or on what account he 
received them. In Snee r. Prescott, Lord Hard wicke says, that which not only applies 
to the case of liens, but to the right of stopping goods in transitu under circumstances 
similar to the case in judgment ; ior he says, where goods have been negotiated, and sold 
again, there it would be mischievous to .say that the vendor or lUctor should have a lien 
upon the goods for the price ; for tlien no dealer would know when he purchased goods 
safely. So in Lempriere v, Pasky, (2 Term 11. 485) the Court said it would be a great 
inconvenience to commerce if it were to be laid down as law, that a man could never take 
up money upon the credit of goods consigned till they actually arrived in port. 'I'hcre arc 
other cases which in my judgment apply as strongly against the right of seizing in tramil u 
to the extent contended for by the defendants ; hut before I go to them, with your Lord- 
ships^ permission, I will state shortly the facts of the case of Snee r. Prescott, wiih a few 
more observations upon it. The doctrine of stopping in transitu owes its origin to Courts 
of Equity ; and it is very material to ob.servc that in that case, as well as many others 
which have followed it at law, the question is not as the counsel for the defendants would 
make it, Whether the property vested under the bill of lading \ for that was considered as 
being clear; but Whether, on the insolvency of the consignee, who had not paid for the 
go^, the consignor could countermand the consignment i or, in other words, divest the 
property which was vested in the consignee? Snee and Baxter, assignees of John Toilet, v. 
Prescott and others. 1 Aik. 245. Toilet, a merchant in London, shipped to Haguciieau and 
Co. his factors at Leghorn, serges to .sell, and to buy double the value in silks ; for which 
die factors were to pay half in ready money of their own, which Toilet would repay by bills 
drawn on him. The silks were bought accordingly, and shipped on board Dawson's ship, 
marked T; Dawson signed three bills of lading, to deliver at London to factors, consignors, 
or their order. The factors indorsed one bill of lading in blank, and sent it to Toilet, 
who filled up the same and pawned it. The bills drawn by the factors on Toilet were not 
paid, and Toilet became a bankrupt. The factors sent another bill of lading, properly 
indorsed, to Prescott, who oftered to pay the pawnee, but he refused to deliver up the bill 
of lading; on which Prescott got possession of the goods from Dawson, under the last bill 
of lading. The a'-signees of Toilet brought the bill to redeem by paying the pawnee out 
of the money arising by sale, and to have the rest of the produce paid to tlicni : and that 
the &ctors, although in possession of the goods, should be considered as general creditors 
only, and be driven to come in under the commission. 
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Decreed, 1st, That the factors should be paid; 2d, The pawnees; and 3, The surplus to 
the assignees. The decree was just and right in saying that the consignor, wdio never had 
been paid for the goods, and the pawnees, who had advanced money upon the goods, 
should both be paid out of the goods before the consignee or his assignees should derive 
any benetit from them. That was the whole of the decree : and if the circumstance of 
the consignor’s interest being first provided fur, be thought to have any weight, I answer, 
1st, That such provision was Ibnnded on what is now admitted to be an apparent mistake 
of the law, in supposing' that there was a difiference between a full and a blank indorse- 
ment. i.ord Ilardwicke considered the legal property in that case to remain in the. con- 
signor, and thendbre gave him the preference. 2dly. That whatever might be the law, 
the mere fact of the consignor’s being in possession, was a sufficient reason for a court of 
equity to say, We will not take the possession from you till you have been paid what is due 
to you for the goods. Lgrd Ilardwicke expressly said, this Court will not say, as the fac- 
tors have re-seized the goods, that they shall be taken out of their hands till payment of 
the half price which they have laid down upon them. lie who seeks equity must do 
equity ; and ii he will not, he iruist not expect relief from a court of equity. It is in vain 
for a man to say in that court, I have the law with me, unless he will sliew that he has 
equity with him also, Jf he mean to rely on the law of his case, he must go to a court 
of law ; and so a court of equity will always tell him under those circumstances. The case 
of I^nce V. Prescott is miserably reported in the printed book : and it was the misfortuno 
of Lord Ilardwicke, and of the tniblic in general, to have many of his determinations 
published in an incorrect and slovenly way; and perhaps, even he himself, by bciii" very 
diffuse, has laid a foundation for doubts which otherwise would never have existed. I have- 
quoted that case from a MS. note taken, as I collect, by Mr. John Cox, who was counsel 
ill the cause; and it seems to me that, on taking the whole of the case together, it is ap- 
parent that whatever might have been said on the law of the case in a most elaborate opinion, 
Lord Ilardwicke decided on the equity alone arising out of all the particular circumstances 
of it, without meaning to settle the principles of law on whicli the present case de- 
pends. In one part of his judgment he says, that in strictness of law, the property vested 
in Toilet, at the time of the purchase: bul however that may be, says he, this Court will 
not compel the factors to deliver the goods without being disbursed what they have laid 
out. lie begins by saying, the demand is as harsh as can possibly come into a court of 
equity. And in another part of his judgment he says, Suppose the legal property in these 
goods was vested in the bankrupt, and that the assignees had recovered, yet this Court 
would not suffer tliein to take out execution for the whole value, but would oblige them to 
account. But further, as to the right of seizing or stopping the goods in transitu^ I hold 
that no man who has not equity on his side can have that right. I will say with confi- 
dence, that no case or authority till the present judgment, can be produced to shew that he 
has. But on the other hand, in a very able judgment delivered by my brother Ashhurst in 
the ca>e of Lempriere v. Paslcy, in 1788 (2 Term llcp. 485) he laid it clown as a clear 
principle. That, as between a person who has an equitable lien, and a third person who 
purchases a thing for a valuable consideration and without notice, the prior equitable lien 
shall not overreach the title of the vendee. This is founded on plain and obvious reason^ 
for he who has bought a thing for a fair and valuable consideration, and without notice of 
any right or claim by any other person, instead of having equity against him, has equity in 
his favour ; and if he have law and equity both with him, he cannot be beat by a man who 
has equal equity only. Again, in a very solemn opinion delivered in this house by the 
learned and respectable Judge (a) w ho has often had the honour of delivering the senti- 
ments of the Judges to your Lordships wlien you arc pleased to require it, so lately as the 
14th May 1790, in the case of Kinlocli v, Craig (3 Term llcp. 787) it was laid down that 

the 


(«) Eyre, then Lord C. B. 



CASES w HILLARY TERM 




1805. 

Newsom 

against 

Thornton?. 


their factor^ have the same autfiority to pledge as well as 
sell the bill of lading, as he would have over the goods 
themselves when they arrived j yet be did neither the one 

nor 


the right of stopping goods in transitu never occurred but as between vendor and vendee ; 
for that he reliea on the case of Wright u. Campbell, 4 Burr. 2050. Nothing remains in 
order to make that case a direct and conclusive authority for tlie present, but to shew that 
it is not the case of vendor and vendee. The terms Vendor and Vendee necessarily mean 
the two parties to a particular contract : those who deal together, and between whom there 
is a privity in the disposition of the thing about which we are talking. If A. sell a horse 
to B. and afterwards sell him to C. and C. to D. and so on through the alphabet, each man 
who buys the horse is at the time of buying him a vendee; but it would be strange to speak 
of A. and D. together as vendor and vendee; for A. never sold to D. nor did 1). ever buy 
of A. These terms are correlatives, and never have been applied, nor ever can be ap- 
plied, in any other sense than to the persons who bought and sold to each other. The de- 
fendants, or Turing, in whose behalf, and under whose n^me and authority they have acted, 
never sold these goods to the plaintiffs ; the plaintiffs never were the vendees of cither of 
them. Neither do the plaintiffs (if I may be permitted to repeat again the forcible words of 
the noble Judge who pronounced the judgment in question) represent Freeman so as to be 
answerable for his engagements, or stand affected by any notice of those circumstances 
which would bar the claim of Freeman or his assignees. These reasons, which I could not 
have expressed with equal clearness, without recurring to the words of the two great autho- 
rities by whom they were used, and to whom I always bow with reverence, in my humble 
judgment, put an cud to all questions about the right of seizing m l7'amilu. Two other 
cases were mentioned at the bar, which deserve some attention. One is the ease of the 
assignees of Burghall v. Howard («) before Lord Mansfield at Guildhall, in 1759 ; where 
the only point decided by Lord Mansfield was. That if a consignee become a bankrupt, 
'and no part of the price of the goods he paid, the consignor may seize the goods before 
they com6 to ihe hands of the consignee or his assignees. This was most clearly right; 
but it does not apply to tlie present case : for when he made use of the word assignees, he un- 
doubtedly meant assignees under a commission of bankrupt, like ihose who were then before 
him, and not persons to whom the consignee sold the goods ; for in that case it is stated 
that no part of the price of the goods was paid. The whole cause turns upon this point. 
In that case no part of the price of the goods was paid, and therefore the original owner 
might seize the goods. But in this case the plaintiffs had paid tlie price of the goods, or 
were under acceptances for them, which is the same thing : and therefore the original 
owner could not seize them again. But the note of that case says. Lord Mansfield added, 
and this was ruled, not upon principles of equity only, but tlie laws of property.” Do 
these words fairly import that the property was not altered by a bill of lading, or by the 
indorsement of it? That the liberty of .stopping goods in transitu is originally lounded on 
principles of equity, and that it has, in the case before him, been adopted liy the law, and 
that it docs affect property, aje all true ; and that is all that the words mean ; not that the 
property did not pass by the bill of lading. The commercial law of this country was neve r 
better understood, or more correctly administered than by that great man. It was under 
his fostering hand tliat the trade and the commercial law of tliis country grew to its present 
amazing size; and when wc find him in other instances adopting the language and opinion 
of Lord C. J. Holt, and saying, that sinee the cases belbrc him it had always been held. 
That the delivery of a bill of lading transferred the property at law, and in the year 1767 
deciding that very point, it does seem to me to be absolutely impossible to make a 
doubt of what was his opinion and meaning. All his determinations on the subject are 
uniform. Even the case of Savignac v. Cuff’, of which we have no account, besides the 
loose and inaccurate note produced at the bar (6), as I understand it, goes upon the same 
principle. The note states that the counsel for the. plaintiff relied on the property passing 
Dy the bill of lading; to which Lord Mansfield answ'ered, The plaintiff has lost his lien, 
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he standing in Ihc place of the consignee. Lord Manslicld did not answer mercantile 
questions so : which, as sUited, was no answer to the question made. But I think enough 
appears on that case to shew the grounds of the decision, to make it consistent with the 
case of Wright and Campbell, and to prove it a material authf»rity for the plaintiffs in this 
case. 1 collect from it that Ihc plaintiff* had notice by tlie letter of advice, that Lingham 
had not paid for the goods; and if so, then according to the case of Wright v. Campbell, 
he could only stand in Lingham’s place. But the necessity of recurring to the question of 
notice, strongly proves that if there had been no such notice, the ])laintiff, who was the 
assignee of Lingham the consignee, would not have stood in Lingham’s place, and the 
consignor could not have seized .the goods in tramitu: but that, having seized them, the 
plaintiff* would have been entitled to recover the full value of them from him. This 
way of considering it makes that case a direct authority in point for the plaintiff's. There 
is another circumstance in that case material for consideration; because it shews how far 
only the right of seizing in irnnsitu extends, as between the consignor and consignee. 
The plaintiff in that action was considered as the consignee ; the defendant, the consignor, 
had not received the full value for his goods; Imt the consigrtce had paid 150/. on account 
of them. Upon the insolvency of the consignee, the con.sighor .seized the goods in transitu; 
hut that w’as holden not to he justifiable, and therefore there was a verdict against 
him. 'J'hat was an action of trover, w'hich could not have been sustained but on the ground 
that the property was vested in the consignee, and could not be seized in tramitu as against 
him. If the legal property had remained in the consignor, what ohject'ion could be stated 
in a court of law to the epnsignor’s taking his own goods ? But it was holden, That he 
could not seize the goods; which could only be on the ground contended for by Mr. Wallace, 
the counsel for the plaintiff", that the property was in the consignee : but though the pro- 
perty wxrc in the consigec, yet, as T stated to your Lordships m the outset, if the con- 
signor had paid to the consignee all that he had advanced on account of the goods, the 
consignor would have had a right to the possession of the goods, even though they had 
got iiilo the hands of the consignee; and upon paying or tendering that money, and de- 
manding the goods, the properly would have revested in him, and he might have main- 
tained trover for them : but admitting that the consignee had the legal property, and was 
therefore entitled to a verdict, still the question remained what damages he should recover: 
and in ascertaining them, regard was had to the true merits of the case, and the relative 
.situation of each party. If the consignee had obtained the actual possession of the goods, 
he would have had no other equitable claim on them than for loO /. He was entitled to no 
more, the defendant was liable to pay no more; and therefore the verdict w'as given for that 
sum. This ca«e proceeded precisely upon the same principles as the case ot Wiseman v, 
Vandeput; where, tluHigh it was determined tliat the legal property in the goods, before 
they arrived, was in the consignee, yet the Court of Cliancery held that ine consignee 
should not avail himself of that beyond what was due to him : but for what was due, the 
Court directed an account; and if any thing were due from the Italians to the Bonnells, that 
should be paid the plaintiffs. The plaintiff’s in this cause arc exactly in the situation of the 
plaintiffs in that case; for they have the legal property in ihe goods; and, therefore, if 
any thing be due to them, even in equity, that must be paid Viefore any person can take the 
goods from them; and 520/. was due to them, and has not been paid. After these 
authorities, taking into consideration also that there is no case whatever in which it has been 
holden that goods can be stopped in transitu, after they have been sold and paid for, or 
inoney advanced upon them bona- fide, and without notice, I do not conceive that the case 
is open to any arguments of policy or convenience; but if it should be thought so, 1 beg 
leave to say, That in all mercantile transaclions, one great point to be kept uniformly in 

view 
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1805. was made by them on it. The interest, therefore, in the 
goods remained as it did before; that is, in Church, the 
consignee of a moiety as factor for the piaiutiffs, and the 
TapRNTQN. vendee 


view is, to make the circulation and nei^otiation of property as quick, as easy, and as cer- 
tain as possible. If this judgment stand, no man will be safe ciiner in buying or in lending 
money upon goods at sea. That species of property will be locked up; and many a man, 
who could support himself with honour and credit, if he could dispose of such property to 
supply a present occasion, would receive a check, which industry^ caution, or attention 
could not surmount. If the goods are in all cases to be liable to the original owner I'or the 
price, what is there to be bought? There is nothing but the chance of the market; and that 
the buyer expects as his profit on purchasing the goods, without paying an e.xtra price tor it: 
but Turing has transferred the property to Freeman, in order that he might transf er it again, 
and has given him credit for the value of the goods. Freeman having transferred the goods 
again for value, I am of opinion that Turing had neither property, lien, nor a right to seize 
in transitu. The great advantage which this country possesses over most, if not all other 
parts of the known world, in point of foreign trade, consists in the extent of credit given on 
exports, and the ready advances made on imports : but amidst all these indulgences, the wi.se 
merchant is not unmindful of his true interests and the security of his capital. I will beg 
leave to state, in as few words as possible, what is a very frequent occurrence in the city of 
London: — A cargo of goods of the value of *i000/. is consigned to a merchant in London ; 
and the moment they are shipped, the merchant abroad draws upon his correspondent here 
to the value of that cargo; and by the first post or ship he sends him advice, and inclo.ses 
the bill of lading. The bills, in most cases, arrive before the cargo; and then the merchant 
in London must resolve what part he will take. If he accept the bills, he becomes abso- 
lutely and unconditionally liable ; if he refuse them, he disgraces his correspondent, and 
loses his custom directly. Yet to engage for 2000/. without any security from the drawer, 
is a bold measure. The goods may be lost at sea; and then the merchant here is left to reco- 
ver his money against the drawer as and when he may. The question then with the merchant 
is. How can 1 secure myself at ail events? The answer is, I will insure; and then if the 
goods come safe, I shall be repaid out of them ; or if they be lost, 1 shall be repaid by the 
underwriters on the policy: but this cannot be done unless the property vest in him hy the 
bill of lading; for otherwise his policy will be void for want of interest; and an insurance, 
in the name of the foreign merchant, would not answer the purpose. This is the case of the 
merchant who is wealthy, and has the 2000/. in his banker’s hands, which he can part with, 
and not find any inconvenience in so doing : but there is anotherca.se to he considered, viz. 
Suppose the merchant here has not got the 2000/, and cannot raise it before he has sold ihc 
goods? — the same considerations arise in his mind as in the former case, with this addi- 
tional circumstance, that the money must be procured before the bills become due. 'J'lien 
the question is, IIow can that be done? If he have the property in the goods, he can go 
to market with the bill of lading and the policy, as w'as none in Snee aiul Prescott ; and 
upon that idea, he has hitherto bad no difficulty in doing so : but if he have not the pro- 
perty, nobody will buy of him ; and then his trade is undone. But there is still a third case 
to be considered ; for even the wary and opulent merchant often wishes to sell Ins goods 
whilst they are at sea. 1 will put the case, by way of example, That barilla is shipped for 
a merchant here, at a time when there has been a dearth of that commodity, and it pro- 
duces a profit of 25/. per cent, whereas, upon an average, it does not produce above 12/. 
The merchant has advices that there is a great quantity of that article in Spain, intended tor 
tlic British market; and when that arrives, the market will be glutted, and the commodity 
much reduced in value. He wishes, therefore, to sell it immediately whilst it i.s at sea, and 
before it arrives ; and the profit which he gets by that is fair and honourable : but he cannot 
do it if he have not the property by the bill of lading. Besides, a quick circulation is the 
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vendee of the other moiety, subject to the plaiutilFs right of 1805. 
slopping in transitiiy which could not be less, beciiusc 
Church had only a moiety, than if he had had the whole ; againsc 
and then the plaintiffs having exercised that right, in Thornton. 
consequence of the insolvency of Churchy as for as they [ 31 ] 
could in fact by demanding {a) the goods of the Captain 
of the Russelly before their delivery to Churchy or any other [ 32 ] 
})erson authorized by him to receive them, the defendants, 
who obtained possession of them afterwards by the wrong- 
ful act of the captain, held them for the persons who were [ 33 ] 

legally entitled to them. The plaintiffs, therefore, are en- 
titled to recover not only a moiety, but the whole value of [ 34 ] 
the pork ; because, by the stoppage in transitUy Churclii^ in- 
terest in the moiety as vendee never attached. 2dly, As to 
the beef, which Church received merely as factory it being [ 35 ] 
clear that as such he had no authority to pledge {b) ; but 
could only sell the goods, however he might have appeared 
to the world as the visible owner, it follows d fortiori that [ 36 ] 
the bill of lading, wliieh is the mere symbol of possession, 

{(i) Vid, Rohtlingk v. Inglis, 3 Fa^t, 381. 

{b) Paterson v. 'Fash, ‘;l Sira. 1178, aiul Daubigny v, Duval, 5 Term 
Rep. 601, 

could 


life and soul of trade ; and if the merchant cannot sell wiih safety to the buyer, that must 
necessarily be retarded. From the little experience which 1 acquired on this subject at 
Guildhall, 1 am confident that, if ihe goods in question be retained from the plaintitf with- 
out repaying him what he has advanced on the credit of them, it will be mischievous to the 
trade and commerce of this country: and it seems to me that not only commercial interest, 
but plain justice and public policy foi bid it. To sum up the whole in very few words: 
Tlie legal propeny was in ihc plaintiff; the right of seizing /a transitu is founded on equity. 
No case in equity has ever siifiered a man to seize goods in opposition to one who has ob- 
tained a legal title, and has advanced money upon them; but Lord llardwieke’s opinion was 
clearly against it: and the law, wlicrc it Uvlopts the reasoning and principle of a court of 
equity, never has and never ought to exceed the hounds of equity itself. I offer to your 
Lordships, as my humble opinion, 'I'hat the evidence given by the plainliiV, and confessed 
by the demurrer, is sufficient in law to maintain the action. 

Ashhnrst and Grose, Justices, also delivered their opinions for reversing the judgment of 
the Exchequer Chamber. 

Eyre, C. J. Gould, J. Heath, J. Hothara, B. Perryn, B. and Thomson, B. contra. 

This case stood over from time to time in the House; and was postponed, in order to 
consider a question which arose in another case of (iibson v. Miner, upon the nature and 
effect of a demurrer to evidence, which was thought to apply abo to the present case; and, 
finally, 'The House reversed the judgment of the Excheqtier Chamber, which had been 
given for ihe defendant; and ordered the King’s Bench to award a venire de novo (upon the 
ground that the demurrer to evidence appeared to be informal upon the record) and that 
the record be remitted. 
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could not jjive him a greater authority than the actual pos- 
session of the goods themselves : for it is no more than an 
authoHty from the owner to the captain to deliver the goods 
to the person named therein; and such as every factor must 
necessarily have done before he can acquire possession of 
them : and so far is the bill of lading from tending to mislead 
the purchaser or pawnee into a belief that the factor, with 
whom he is dealing, is the absolute owner of the goods men- 
tioned in it, that it gives him a better opportunity of knowing 
the truth, by asking for the letter of advice which conveyed, 
or the invoice which accompanied it, than the mere view of 
the goods themselves would suggest to him. The case of 
Lickharrow v. Mason (a) does not apply to a factor; for 
there the question arose upon the right of stopping in transitu^ 
which can only exist as btJtween vendor and vendee . — 
Where there is no stoppage in transitu, or where that right 
is restrained, as was holdcn in that case by the previous in- 
dorsement of the bill of lading to a third person, for a valu- 
able consideration, and without notice, the right of pro- 
perty remains in the vendee; but here Church never had 
any property as factor in the beef, as against the plaintiffs ; 
he had only an authority to sell, and not to pledge. Con- 
sidering, therefore, the bill of lading the same as the goods, 
by pledging it, he clearly acted beyond the scope of his au- 
thority, and cannot bind his principals. The case of Salo^ 
mons V. Mssen (h) was also between vendor and vendee ; 
and it appearing that the indorsee of the bill of lading had 
reason to think that the goods had not been paid, the right 
of the vendor to stop them in transitu was affirmed. On 
the same ground, there was evidence here to shew, from the 
knowp course of trade between England and Irela7id in salt 
provisions, that the defendants must have known when they 
received both the bills of lading, that the goods had not 
been paid for. The case of Wright and another. Assignees 
of Scott V. Campbell, (c) which w*as the case of an indorse- 
ment and delivery of a bill of lading by a factor to one, as 
a security for his becoming bail for him, seems to come 
nearest to the present ; but there the parties evidently me- 

(a) Vide ante, 20. (^) 2 Term Rep. 674, 

(r) 4 Burr. 2046. 

(litated 
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ditated a sale of the goods : and ultimately the verdict which 1805. 
had been found in favour of the assignees of Scotty to whom 
the bill of lading had been so indorsed, was set aside, upon the against 

ground of there being evidence of collusion between him and Thornton* 
the factor to cheat the principal: and so that case was ex- 
plained by BulleVy J. in Salomons v. Nissen. 

ErsMne and Garrow, contrd. Admitting that the bill of 
lading of the beef was deposited with the defendants as a 
•pledge for their advance, and not by way of sale of the 
goods; yet the possession of the bill, without any special in- 
dorsement, designating that Church held it in his character 
of factor for another person, gave him the absolute controul 
over the property, so as to pass it by indorsement and deli- 
very to a third person for, a valuable consideration without 
notice. The grounds on which Lickharroio v. Masoji (a) 
was decided, apply as well to the possession of a factor as of 
any other person ; and the decision in Salomons v. Nissen 
went wholly beside that question, upon the grounds as well 
of a failure of conrsidcration in the first instance, as of notice 
of the defect of title in the vendee, on account of non-pay- 
ment of the goods; and the indorsee ^vas even considered 
as a partner with the vendee, standing in the same condi- 
tion. It is true, that Lickharrow v. Mason was a case be- 
tween vendor and vendee ; but this Court decided it on the 
broad ground that the indorsement of a bill of lading for a 
valuable consideration and without notice, conveys •per scy 
the legal property in the goods to the indorsee; nor can 
the judgment be maintained on any other footing; for con- 
sidering it as the assignment of a bare authority to the cap- [ 39 3 
tain to deliver the goods to the holder, there could be no 
j)retence for saying that the second purchaser ought to stand 
in a better situation than the first, as against the vendor. 

After the venire de novo was ah^arded in that case, and the 
cause went dowui to trial a second time, the jury found espe- 
cially the custom of merchants to pass the property of the 
goods named in a bill of lading by indorsement. The cause 
which stood immediately preceding that in the paper for 
trial at Guildhally Avas Hunter v. Baringy which turned 
upon the indorsement of a bill of lading by a factor to a 
(a) Ante, 20. 


third 
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third person, for a valuable consideration without notice ; 
and that was holden by Lord Kenyon to conclude the princi- 
pal’s right to stop in transitu, \Le Blanc^ J. I do not un- 
derstand that Hunter v. Baring was the case of a factor 
who had pledged the bill of lading. — Erskine answered, 
That he would not undertake to say that it was.] The case 
of tVright V. Campbell (a) however was the case of a bill of 
lading pledged by a factor as a security to another, who had 
become bail for him : and the very ground of collusion, on 
which the new trial was ultimately granted, and the language 
used by Lord Mansfield shew, that if the transaction had been 
considered as a fair one, the transfer of property, by the in- 
dorsement to the extent of the pledge, would have been sus- 
tained. No sale could have been there iu tended; for the value 
of the goods was much beyond the sum for which the bill of 
lading was pledged as a security ; but if such a pledge by a 
factor were at all events void, it was nugatory to consider the 
(juestion of collusion {h), [Lord Ellenboroiigh, C. J, The 
indorsement in that case w'as absolute as for a sale, ^iml not as 
a pledge; that is, the security meant to be given by the in- 
dorsement of the bill of lading was through the medmn of a 
sale, and not of a pledge. Now here there is no ground for 
saying. That the parties meditated an immediate sale of 
the goodsS by depositing the bill of lading : it w^as deposited 
as a pledge for the repayment of the loan.] The case of 
IFrightw Campbell was not put on that ground; nor was it 
so considered by any of the Court in commenting on it in 
Lickbarrow v. Mason; but the true principle is. That if one 
man put it in the power of another to cheat a third person, 
he must abide the conseipiences ; and it is the less necessary 
to make an exception to the general rule in the case of a 
factor, because the jirincipal may always prevent the mis- 
chief by making a special tidorsement to his correspondent 
by the name of his factor; which will give notice of the 
transaction to every person into whose hands the bill of lading 
comes. 

Lord Ellenborough, C. J. There are two subjects of 
consideration: the bill of lading for the pork, and that for 

(rt) 4 Burr. '.^040. 

(//) It was necessary, in either view of the case, to grant a new trial, as 
the hrst verdict was in support of the validity of the indorsement of the bill 
of lading. 

the 
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the beef. First, as to the pork. As there was no considera- 
tion paid for that bill of lading by the defendants, they not 
having in fact made any advance upon it, as they had en- 
gaged to do, and upon the faith of which it was agreed to be 
deposited with them, there Avas nothing to divest the origi- 
nal right subsisting in the consignors to stop the goods m 
transitu, upon ihc insolvency of the consignee, who remained 
debtor for them. — Then as to the beef. I should be very 
sorry if any thing fell from the Court Avhich Aveakened the 
authority of Lickbarrow v. Mason, as to the right of a vendee 
to pass tlie proj)erty of goods in iransitu by indorsement of 
tlie bill of lading to a bona fide holder, for a valuable conside- 
ration, and Avithout notice. For as to IV^nght v. Campbell, 
though that Avas the case of an indorsement of a factor, it 
Avas an outright assignment of the property for value : Scott, 
the indorsee, Avas to sell the goods, and indemnify himself out 
of the produce, the amount of the debt for Avhich he had 
made himself ansAverable. Tlie factor at least ])urported to 
make a sale of the goods transferred by the bill of lading*, 
and 7iot a pledge. Noav this aa’hs a direct pledge of the bill of 
lading ; and not intended by the parties as a safe. A bill of 
lading indeed shall pass the property upon a bona Jide in- 
dorsement and delivery, where it is intended so to operate, 
in the same manner as a direct delivery of the goods them- 
selves Avould do, if so intended; but it cannot operate further. 
Now if the factor had been in possession of the goods them- 
selves, and had purported to sell them to the defendants bo7ia 
fide, the property Avould have passed by the delivery ; but 
not if he had only meant to pledge them, because it is beyoini 
the scope of a factor’s authority to pledge the goods of his 
principal. The symbol then shall not have a greater opera- 
tion to enable him to defraud his principal than the actual 
possession of that Avhich it represents. The principal Avho 
trusts his factor Avith the power to sell absolutely, shall so 
far be bound by his act ; but tlie defendants shall not extend 
the factor’s act beyond Avhat Avas intended at the time ; and 
here only a pledge was intended, which he had no authority 
to make. I consider the iiidoVsement of a bill of lading, 
apart from all fraud, as giving the indorsee an irrevocable, 
uncountermandable right to receive the goods ; that is, where 
it is meant to be dealt with as an assignment of the property 

in 
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in the goods ; but not where it is only meant as a deposit by 
one who had no authority to do so ] and having been dealt 
with in this case only as a deposit, it cannot be made into a 
sale, in order to give it eifect. 

Grose, J. I agree entirely with what my Ziord has said re- 
specting the two bills of lading of the pork and beef. With 
respect to the latter, it would be very extraordinary that a bill 
of lading, sent to a factor, should be able to confer upon him 
more power over the property than the possession of the 
thing itself. It is admitted. That a factor cannot pledge the 
goods of his principal by delivery of the goods themselves: 
then is it not inconsistent to say that he may do so by de- 
livery of the bill of lading ? If his delivery of the goods 
themselves as a pledge will not pass the property, much less 
shall his delivery of the bill of lading operate in that 
manner. 

Lawrence, J. The question is, Whethen* if a factor 
have no property in the goods of his principal so as to dis- 
pose of them otherwise than according to the authority de- 
legated to him, namely, by sale, he can have a greater dis- 
posing power over them by means of his possession of the 
instrument, which gives him authority to receive them, than 
the possession of the goods themselves, when received^ 
would give him ? In Wright v. Camphelly the Court only 
said. That if it were a bona fide sale^ it should bind the prin- 
cipal : they did not go the length of saying. That a factor 
could pawn the bill of lading received from his principal. 
In the case of Lickbarrow v. Mason, some of the Judges did 
indeed liken a bill of lading to a bill of exchange, and con- 
sider that the indorsement of the one did convey the pro- 
perty in the goods in the same manner as the indorsement of 
the other conveyed the sum for which it was drawn ; but 
when the case was before the Exchequer Chamber, there 
was much argument to shew, that in itself the indorsment 
of a bill of lading was no transfer of the property, though 
it might operate as such in the same manner as other in- 
stalments may be evidence of the transfer of property. As 
if goods be sold by a merchant abroad to his correspondent 
here, and the bill of lading be sent to him indorsed, to de- 
liver the goods to the vendee or his order : there the transfer 
of the goods may be evidenced by such indorsement j and if 

the 
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the vendee part with tlie property in the goods while they 1805. 
arc yet in transitu^ and before his property in them is divested 
by the vendor’s stopping them in transitu^ and which assign- against 
nient of the vendee’s property may be evidenced in like Thornton^ 
manner by his indorsement to another, then, according to 
Lickbarrow v. Mason, the original vendor’s right to stop them 
in transitu would be divested. Therefore, all that that case 
seems to have decided is. That where the property in the 
goods passed to a vendee, subject only to be divested by the 
vendor’s right to stop them while in transitu, such right must 
be exercised, if at all, before the vendee has parted with the 
property to another for a valuable consideration, and bona fide, 
and by indorsement of the bill of lading giving him a right 
to recover them. And in this case there is no ground to 
complain of the defendant’s having been deceived by means 
of the bill of lading •, for it would have been very easy for 
them to have iiupiired for the letter of advice which brought 
it ; which would have shewn that Church held it as a factor, 
and not as vendee of the goods : and if persons will neglect 
all ])rccaiition, and advance money on goods without in- 
quiring whether the party had any right to dispose of them, 
or not, they must bear the loss, if it turn out that he had no 
authority so to do. 

Le Blanc, J. I do not know that the trade of the coun- f 44 ] 
try will suffer much risk by our holding, that in a case where 
if the goods themselves had come into the factor’s hands he 
could not pledge them, he shall not be able to pledge them 
by means of the instrument which gives him authority to re- 
ceive the goods. Some of the cases, indeed, state the opi- 
nion of the Judges generally, that an indorsement of a bill 
of lading will pass the property 5 but that must be taken with 
reference to the circumstances of the case, and is not to be 
applied to the case of a factor pledging the goods of his 
principal, but to that of a vendor selling goods in which he 
has a property. The cases shew, indeed, that where either 
vendee or factor intend to sell the goods, the indorsement 
of the bill of lading for that purpose will bind the vendor or 
principal. The case of Wright v. Campbell appears, I think, 
to be that of a sale ; for it was agreed that Scott the indorsee 
of the bill should sell the goods. But at least we may say of 
it^ that it is not an autliority for holding that a factor may 

pledge 
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1805. pledge the bill of lading, though he could not pledge the goods 
Newsom t^^^^^^sielves. And our now determining that a factor cannot 
against make such a pledge, will not break in at all upon the doctrine 
Trornton. Qf Lickban'ow v. Mason^ that the indorsement of a bill of 
lading upon the sale of the goods will pass the property to a 
bona fide indorsee, the property being intended to pass by such 
indorsement. 

Rule discharged. 


[45] 

Friday 
Jan. 25 til. 
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Lawiiknob and Others against Syjoebotiiam. 

rpiiis was an action on a policy of insurance on the ship 
Tamer with or tcithout letters of marque ^ valued at 
600()i., and on slaves and goods as interest might appear, 
at and from Liverpool to the coast of Jfrica^ during her 
stay and trade tliere ; and at and from thence to Imr port or 
ports of sale, discharge, and final destination in tlie British 
and foreign West Indies and America^ with leave to chase, 
capture and man prizes,'* The Plaintift' declared upona loss 
by the perils of the seas ; to which the general issue was 
pleaded, Tlie cause was tried before Graham B. at the last 
Lancaster assizes ; and the material question now was, Whe- 
the'r the policy w^re avoided by a deviation in the cour^^c of 
the voyage ? As to which it appeared in evidence that the 
ship sailed from /yzrerpoo/ upon the voyage insured, and ar- 
rived on the 1 4th of August,. 1803, off the entrance of the 
Congo River, on the coast of Africa, where she found La 
Braave, a French trading vessel, with a brig and tender, and 
anchored within six miles distance of them. The next 


endeavouring” morning the Tamer got under wangh, and came w ithin .three 
to escape, will Qf French vessel: which soon after stood out to 

not warrant , . , 

him after the sea, and W'UK pursued tor about oO miles, and engaged and 
ii?*^the^cou”rse the Tamer, which carried 18 guns. After this 

of the further the Tamer rctumcd to the coast of Africa with her prize, 
thrvoyage in uud tiuish(al her trading there, and proceeded, on the 15th 
and ^7yin"-to October, with her cargo and the prize in company, on 

in order to let her vovage to tlic West Indies; in the course of which she 
the prize keep 
up with him 

for the purpose of protecting her as a convoy into port, in order to have her condemned, 
though such port were within the voyage insured. 

• leaked 
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leaked very considerably, and after making more and more 1805. 

water from time to time, she finallv * foundered at sea ; and ■ 

the crew were sav^d by the prize La Braavcy which kept her againu 

coin])any all the voyage till she sunk. On this point the 
captain deposed at the trial, that he received instructions ^[46J 
from his owners before the voyage, to take any ship he might 
capture under his protection; in consequence of which he 
continued with his prize, and not with a view of receiving 
from her any protection against the risk of the leak of his own 
ship. That several times during the voyage he shortened 
sail and lay io^ in order to give the prize time to come up, 
and in order to keep company with her ; and particularly on 
one occasion when the prize had carried away her fore-top- 
mast. It was objected b;j the defendant’s counsel, that the 
ship had deviated from the voyage insured, in two respects ; 

1st, In weighing anchor off the mouth of the Congo River, 
for the sole purpose of pui’suing and taking the prize ; 2dly, 
la shortening sail during the voyage to the IVest Indies, for 
the purpose of convoying the prize; neither of which, it was 
contended, was warranted by the liberty given in the policy 
to carry letters of marque,^ and “ to chase, capture, and 
man prizes'* But the learned Judge’s opinion inclining in 
favour of the plaintiff upon the construction of the policy in 
both respects, he directed the jury accordingly; and they 
found a verdRt for the plaintiffs. 

The letters of marque recite an order by the King in 
Council, That all ships that shall be commissioned by 
letters of marque and general reprisals, &c. shall and may 
lawfully seize and take the ships, vessels, and goods belonging 
-to the French Republic, &c. and bring the same to judg- 
ment in the High Court of Admiralty, within the King's 
dominions, for proceedings and adjudication and condemna- [ 47 ] 
tion to be thereupon had,” &c. : and then reciting that the 
captain of the Tamer had given sufficient bail, with sure- 
ties, to the King in the High Court of Admiralty, according 
to instructions made the 17th of May, 1803, a copy of 
which was given to” the captain, it proceeds to authorize the 
captain to set forth the ship Tamer in a warlike manner, to 
sieze and take the ships, &c. of the French republic, &c. 

and to fcriwg the same to such port as shall be most conve- 
nient, in order to have them legally adjudged in the High 
VoL. VI. D Court 
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1805. Court of Admiralty of England, or before the judges of such 
Law^c* Admiral[y Court as shall be lawfully authorized within 

against the King’s dominions : which ships, &c. being finally con- 
SvDEHorHAM. demned, it shall be lawful for the captain to dispose of 
them,” &c. 

The instructions therein, referred to contain clauses of the 
same import for seizing and taking the enemy’s ships, and 
for bringing them into such port of England or some other 
port of the King’s dominions as shall be most convenient for 
the captors, in order to have the same legally adjudged. And 
article 3 directs, That after such ships, &c. shall be taken 
and brought into any port, the taker, or one of the chief 
officers, or some other person present at the capture, shall be 
obliged to bring or send, as soon as possibly may be, three or 
four of the principal of the company (whereof the master and 
mate, or supercargo, to be always two) of every ship so brought 
into port before the Judge of the Admiralty, &c, to be exa- 
mined upon interrogatories concerning the interest and pro- 
perty of such ship,” &c. Art. 5 directs, That if any ship, 
&c. of the King or his subjects shall be found in distress, or 
taken by the enemy, &c. the commanders, &c. of such 
merchant ships as shall have letters of marque and reprisals, 
[ 48 ■) shall use their best endeavours to succour and free the same,” 
&c. ] and by art. 1 1 and 14, If any commander of a ship, 
having a letter of marque and reprisals, shall act contrary to 
these iiistrtictions, he shall forfeit his commission, and, toge- 
ther with his bail, be proceeded against according to law, and 
be condemned in costs and damages, and be severely punished,” 
&c. ; and by art. 15, Security and bail are to be taken in 
1500Z. for a vessel of this description.” 

In Michaelmas Term last an application was made, and inile 
9iisi granted, for setting aside the verdict, and granting a new 
trial, on the ground of the two deviations insisted upon at the 
trial. Against which 

Park, Topping, and Wood, now shewed cause. This 
case is distinguishable from Parr v. Anderson, now in judg- 
ment (a) for here there is not only permission given to cany 
letters of marque, but an express liberty to chase, capture, 

^ {u) Judgment was delivered in this case on a subsequent day of the Term, 
post, when a new trial was awarded. 


and 
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and man prizes'* This necessarily includes a liberty to cfe- 1805. 
viate for those purposes when in sight at least of an enemy, ^ 
or a vessel supposed to be such. 1. A liberty to chase must 
include every act necessai^ for chasing, such as the weigh- 
ing anchor was, in this case, where both the captw and her 
prize were previously lying at anchor near to each other; 

The anchor was not weighed, nor the ship carried out to sea 
upon a cruize to look for prizes, but the whole was done in 
the actual chase of a prize before in sight, and endeavouring 
to escape. Then, 2dly, The captor was warranted by the 
directions of his letters of marque and instmetions, to accom- 
pany his prize to a port where she might be condemned; 
for that is necessary, in order to perfect the capture which he [ 49 ] 
was at liberty to make. Such a liberty includes every act 
necessary or proper to give it effect, which either the general 
marine law or the laws of the captor's country enable him to 
do. When letters of marque are taken out, it is no longer 
optional to capture enemy’s property or not which is within 
the belligerent’s power to do ; the master binds himself under 
a penalty to capture or destroy the enemy's ships whenever 
he can; and in case of capture, he is directed to take his 
prize into port, in order to have it legally adjudged. Then 
when liberty is given to carry letters of marque, the und^- 
writer virtually consents to incorporate in the policy all the 
directions contained in them, and in the accompanying offi- 
cial instructions. The captor cannot insure the possession of 
his prize so well as by keeping her company on the voyage ; 
and he thereby also adds to the security of his own ship. The 
act done is for the benefit of the underwriter as well as of all 
other parties concerned in the safety of the ships and crews. 

The shortening sail was, therefore, no more than a necessary 
act for insuring the safety of the prize, and ultimately of the 
captors themselves. If a ship wei^ to shorten sail, m order 
to relieve another in distress, that could not be deeined a 
deviation; and this was done in order to lessen the risk of 
distress, and for the purpose of conducting another ^ip iu^o 


a place of safety. 

Coekelly Seijt. and LUtledale^ contrh» The evidence in 
the case does not support the argument built on a supposed 
case of distress, which may, perhaps, be an excuse for de- 
viation; for the captain disavowed having shortened sail 

X) 2 
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[ 61 ] 


from any apprehension of danger to his own ship if he left 
the prize, but that he did it solely for the purpose of pro- 
• tecting his prize according to the instructions which he 
had received from ,his . owners. Neither was the prize 
supposed to be in any danger from the seas. By taking 
upon him, therefore, to convoy the prize, and in so doing, 
to delay his own voyage, he plainly increased the risk of the 
underwriters beyond the terms of the liberty given in the 
policy, which are to chase, capture, and man. Neither of 
these include a liberty to .convoy. So far as the under- 
writer’s risk is increased by any deviation which happens 
in chasing and making the capture, that he agrees to ; and 
so far as any delay is incurred in the voyage insured by 
those acts, or by the act of manning the prize afterwards, 
he consents to it : but it is a necessary condition implied in 
every policy, tliat the ship shall proceed on her voyage with 
all reasonable expedition; and, therefore, after the delay 
incurred within the terms of the liberty given by manning 
the prize, the assured were not entitled to create further de- 
lay by convoying the prize. The very liberty given to man 
the prize, while on the one hand it lessens the force of the 
captor, supposes that he is not to be encumbered udth the 
further care of it, but that a sufficient number of men will 
be put on board to navigate and take care of both vessels : 
and the owner who knows the nature of the adventure, and 
that he may be required to draft off some of the crew, is 
bound to provide for such a contingency, at the risk of his 
policy if he leave his own ship without a sufficient crew. 
Neither the commission nor the instructions imply, that the 
captor is to accompany his prize into a port of condemna- 
tion, but only that the prize shall be brought; that is, 
brought by those put on board to take the management of 
it, into port, in order to be adjudged. Whatever liberties, 
however, may be given to deviate or delay for particular 
purposes, they must be strictly confined to those purposes; 
and, subject to those, the principal object of the insurance is 
still the safe prosecution of the voyage insured with all pro- 
per and ordinary precautions, and all reasonable dispatch: 
and these collateral licences have always been construed 
strictly. As where there was a liberty to cruize six weeks 
' itwasholden to mean six successive weeks, and not to cover 

a cruizing 
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a cruising for that time at intervals (a). If the captor were ISOB, 
at liberty to convoy every prize into port, the voyage might lawrwce 
be indefinitely prolonged by his making successive captures against ' 
before he reached his ultimate destination. It might be even 
considered to be most convenient to return with every prize 
to the port from whence he sailed. 

Lord Ellbnborough, C. J. The question is reduced to 
this : — Whether acting as convoy to a prize, and slackening 
sail in the course of the voyage insured, in order to make 
the rate of sailing of the capturing ship conform to that of 
the prize, be within the meaning of the terms introduced 
into the policy, giving the assured leave to chase^ capturcy 
and man prizes ? ** These terms clearly gave them liberty to 
do every thing of a hostile* nature within the scope of them 
to overcome the resistance, and to take possession of the 
prize, by sending part of the crew of the captors on board 
the prize. But liberties of this sort, without giving them 
an expansion beyond what the parties can be supposed to 
have contemplated, cannot be extended beyond the plain 
meaning of the words, as applied to the subject-matter, by 
adapting them to other circumstances of a voyage known by 
appropriate terms, and which are not included in the policy. 

I shall give no opinion at present upon the effect of the ge- [ 52 ] 

neral leave to carry letters of marque ; it is enough to say, 
that in this case the parties themselves to the contract have 
defined what their own meaning was, — ^namely, to chasey 
capttirey and man prizes:'' and upon the principal that, ca?- 
pressio unius est exclusio alteriusy that will not include a leave 
to coiwo^. I would however observe, that the words in the 
letter of marque which have been most relied on, directing 
the captor to bring the prize into port to be condemned, 
does not mean an actual bringing of it in by the master 
himself, but causing it to be brought into port would fully 
satisfy those words ; that is, by putting a competent number 
of men on board the prize for that purpose. I must not be 
understood by this to say, that under such a liberty given to 
man prizes the captor may divest his own ship of the num- 
ber of men necessary to conduct her safely to her port of 
destination; but that, under it, he may, without laying him- 

(a) Sayers v. Bridge, Dough. 527. 


self 
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order to man the prize. On the short 
^ainit point of the case my opinion is. That a liberty to chase^ cap- 
svisotEoUfiAjs. Qjjjj cannot be extended beyond what is necessary 

for the performance of those acts •, and that the convoying of 
the prize afterwards does not necessarily arise out of such 
ft liberty. This does not alTect the question how far slack- 
ening sail, from motives of humanity, to succour another 
ship in distress, is allowable; nor is it necessary to touch 
Upon it. Perhaps, when such a case does arise, it may be 
found to be for the general benefit of all insurers (and, 
amongst others, consequently for the benefit of those who 
may raise such an objection) to allow such succour to be given 
tvithout imputing deviation to the succouring ship. It is not 
[ 53 ] hbwever necessary now to give any opinion on that point. In 
this case the slackening sail for the purpose of convoying the 
priie, was a deviation which annuls the policy. 

Grose, J. The question is. Whether the ship insured has 
done more than she had liberty to do ? She had liberty to 
chase, capture, and mmi prizes; and she did chase, capture, 
and man a prize. But it appears that afterwards she pur- 
sued her voyage, not in the most expeditious manner tlnit 
she might have done, but she stopped and delayed her 
voyage, in order to convoy her prize into port ; and thereby 
Increased the dangers of the voyage insured and the risk of 
the underwriters. Now a liberty to chase, capture, and man, 
does not imply a liberty to wait for and convoy prize. If it 
had been so intended, another appropriate expression in 
daily use would have been used, and leave would have been 
given in terms to convoy the prize into port. The words al- 
luded to in the letter of marque, i. e. bring into port,'’ as 
applied to this policy, may very well mean properly 
manning the prize, in order to bring her into port." That 
the dangers of the voyage were increased to the ship insured 
by convoying the prize, cannot be doubted. It appeared in 
evidence, that day after day she shortened sail, and thereby 
protracted the duration of the voyage. This therefore not 
being covered by the liberty given, amounts to a deviation, 
and avoids the policy. 

Lawrence, J. I am of the same opinion as to the con- 
struction of the policy* What the captain stated at the 

trial 
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trial was true, that he did not wait for the prize under any 
idea that her presence was necessaiy to insure his own safe- 
ty ; but it was in order to give her protection. Then the againu 
question is, Whether under a liberty which extended the 
rights of the assured beyond the common terms of indem- C 1 
nity in the policy, namely, to cliase^ capture^ and man 
prizes, the assured had a still farther liberty to convoy what- 
ever prize he took ? It is argued that the object of the voyage 
insured by the policy could not be effected without it : but 
there is the fallacy; for though the parties contemplated that 
the prizes taken were to be brought into port, that was pro- 
vided for by the liberty to man the prizes : it was not neces- 
sary that the capturing ship should itself convoy its prize into 
port ; it was enough that •the captors put a sufficient number 
of men on board to bring her in ; and for this purpose, every 
ship sailing upon such an adventure, should carry a sufficient 
sui)ernumerary crew, to be able to man its prize, and to retain 
a proper number of men for itself, — though perhaps the liberty 
to man prizes may extend so far as to excuse some reduction 
of the original ship’s crew rather below what they would 
otherwise have had on boards for otherwise it seems not 
necessary to stipulate for such a liberty. But this does not 
extend to give liberty to convoy the prize. As to deviations 
for the purpose of succouring ships at sea in distress, it is 
for the common advantage of all persons, underwriters and 
others, to give and receive assistance to and from each other 
in distress. But that was not the case here. The prize was 
in no distress, so as to make it necessary to keep her company 
on that account; nor was that the motive of keeping with 
her. The only accident which befell her, was carrying away 
her top-mast ; which the crew on board replaced without any 
assistance from the captor’s ship. 

Le Blanc, J. This is not a case where two ships kept in [[55 J 
company with each other for the sake of mutual protection, 
or where the one stood in need of humane assistance from 
the other. Therefore it is not like a case where one ship 
kept company with, or slackened sail for the purpose of as- 
sisting another vessel, which might otherwise be in danger of 
foundering, and seeing her into a place of safety; but it is 
the case of a ship wilfully loitering, and not using that dis- 
patch to arrive at her port of destination, which she might 

have 
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have done^ in consequence of previous instructions to convoy 
into port any ship she might capture. Then, Is that liberty 
necessarily to be inferred from the terms of the policy, which 
authorized the capturing ship to have a letter of marqucy and 
to chase^ capture^ and man prizes ? It appears to me that 
neither the particular words of the policy, nor the terms and 
conditions of the letter of marque, nor the instructions given 
with it, require the capturing ship to convoy her prize into 
port; but she was only required to put men on board the 
prize, to carry her into port to be condemned. The ship 
being shewn to have loitered on the voyage, it was incumbent 
on the assured to shew a good reason for it ; but the only 
reason appearing is, that she loitered, in consequence of pre- 
vious instructions received by the. captain from the assured, 
to keep with his prize and carry her into port ; and that is no 
excuse within the terms of the liberty given by the policy. 

Rule absolute. 


[56] 

Saturduyt 
Jan, 26th. 
The lord may 
recover from 
a copyholder 
the nne as- 
sessed by him 
on admittance 


Lord Northwick against Stan way. 

T his was an action by the lord to recover a fine from 
his copyholder. The premises were not worth above 
20l. a year, and the fine was at first assessed^ at 60/. of 
w^hich an enti^ was made by the steward on the rolls; 


not exceeding but the tenant objecting to it as excessive, the lord brought 
value oHhe his action for the 60/. in the Court of Common Pleas, and 
tenement, al- failed in it; that Court considering the fine to be excessive, 
b^noenny^of years’ valuc. The present action was 

the assess- then brought as upon a re-assessment of the fine at 40/. 
hn^on^the evidence of such re-assessment was, first; the 
court rolls, following entry on the rolls, Re-assessment of fine, — Ma- 
mand of such Harrow^ &c. The court leet, &c. with the court ba- 

a sum for a ron of the Right Honourable John Lord Northwicky lord of 
value^ot^ thc^ manor, held on the 1 1 th of Aprils 1803, before H, 

tenement had J* Steward, &c. homage A. JB., C. D. &c. At this Court the 
beenfoundby bomage aforesaid, on their oaths, present that the tenement 
e question (to which the defendant was admitted) is of the 

yearly value of 20/.” &c. And next, a letter or WTitten no* 
tice from the steward to the defendant, dated 5 Jan, 1804, be- 


fore 
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fore this action brought, in which he informed the defendant, 1805. 
that if she did not pay 40L as a re-assessed fine for the pre- 
mises, an action would be brought for it without further no- wick 
tice. On this evidence it was objected at the trial at the last 
Sittiugs at Westminster^ that the lord had not entitled himself 
to the fine, there being no entry thereof on the rolls of the 
Court, which it was insisted was necessary to entitle the lord 
to recover it. That the only entry, though entitled a Be- 
assessmait of the fine^” was no more than the finding of the [ 57 3 
value of the tenement by the homage, which had no autho- 
rity to assess the fine ; but the asse.ssing of the fine was the 
act of the lord consequential to the presentment of the hom- 
age, and that ought to have been entered on the roll as an 
authority for the tenant to pay it. Lord Ellenboroughy C. J. 
however, thought that the demand of the fine made in the 
name of the lord, being a reasonable and legal fine, was of 
itself sufficient without any entry on the roll, and directed the 
juiy to find for the plaintiff. 

Erskine and Wigley now moved for a new trial, on the same 
ground of objection, which they said was the stronger in this 
case, because it appeared by the prior entry that it had been 
the practice in this manor to enter the fine assessed by the lord 
on the rolls. But being asked by the Court, whether they had 
any authority to shew that the assessment of a fine must ap- 
pear on the^rolls, they admitted that they had no such autho- 
rity to produce ; but contended, that upon principle it ought 
to be done, since the only title of the tenant was derived from 
the rolls of the Court, which ought also to evidence the bur- 
thens to which the estate was liable. 

Lord EmwEnborough, C. J. The objection has neither 
principle nor practice to support it. The amount of the fine 
depends upon the value of the copyhold, where it is not 
ascertained by the custom. The lord assesses it at his peril ; 
if he assess it too high, he is not entitled to recover it ; and 
the plaintiff* having done so in the first instance, he failed in 
his action. It would be even prejudicial, in some instances, to 
call upon the lord to enter his fine on the rolls; for very 
often in indulgence to a particular tenant, the lord takes less [ 58 ] 
than what he would be entitled to; which he could never 
venture to do if it were afterwards to be turned against 
him. And certainly it has not been the general practice 

to 
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to make such an entry, however it may sometimes have been 
done. 

Grosk, J. said, that he had known instances of entries 
not stating any particular sum assessed for a fine, but only 
that a certain sum had been offered as a fine, with which the 
lord was content, 

JPer Curianiy Rule refused. 


William Holwell Carr, an Infant, against The Earl of 

Errol and Others. 

« 

One devised fXIHE following casc was directed by the Lord Chancfellor to 

lands to trus- ■ . . ^ 

tees in fee be sent for the opinion of this Court : — 

(subject to the jgjj, William Cart'j Baronet, by his will duly executed, 

uses 01 a cer- i y j j i 

tain term of dated 19th of October, 177(>> reciting that by indenture of 
the use'^of the 2(1 of January, 1/62, all his real estates in the county of 
IJ. ^or Vite, is^or^Jiumberland were limited to his brothers George and 

devisor’s Robert Carr, their executors, &c. for a term of 1000 yeiirs, 

upon trusts, which were then become unnecessary, directed 
the proviso af- that * thc said term should cease, and that his brother Robert 
eTremSer surviving trustee of the term) should, after his 

to trustees to (the testator’s) decease, surrender the same, ^so that it 
Sngent use" might be merged •, the sum of 3000/. mentioned in the said 
life^butto^r^ indenture having been paid, and the provisions made for his 
iiiithimtotakc two daughters, the Countess oi Errol and Mrs. Margaret 
aiiVafter'ids^ Mac/t«y, Oil their respective marriages, and the devises there- 
decease to the inaftcr made for them being by him intended to be in lieu and 
ando\herfons satisfaction of 5000/. mentioned in the said indenture, 

successively 

in tail male, subject to the same proviso, &c. and in default of such issue, remainder to the use 
of the third and other sons of Lady E. successively in tail male, subject to the same proviso, 
&c. and in default of such issue, with like remainders, to tho second son of Lady E’s eldest son, 
&c. and in default of such issue, to the use of the devisor’s grand-daughter C. H. for life, sub- 
ject to thc proviso, &c. ; remainder to trustees to preserve contingent uses, &c. ; remainder 
to the use of her first son (the plaintiff ) in tail male, with other remainders over ; all subject 
to thc same proviso ; which was, that “ if W. H. or either of the persons to whom the estate 
was limited should become Earl of E. the use limited to such person .and his issue male should 
cease and be void, as if such person were dead without issue of his body.” The devisor’s 
daughter Lady £. at the time of his death had only two sons, her eldest (afterwards Lord E.) 
and the said W. H. but she had afterwards a third, who died under age ; and the said W. H, 
was let into possession at twenty-three, arid had one son ; and held, that on the death of his 
eldest brother without issue, by which event W. H. became Earl of E. the plaintiff, who was 
then next in remainder, supposing W. H. had in fact died without issue, w.as entitled under 
the will to lake an estate in tail male possession^ subject to the trusts of the term of 1000 years. 

* L 59 1 and 



IN THB FottTY-Firra Year of GEORGE III. 

and also for all estates, &c. secured for his said daughters by 
his marriage settlement. Then, after directing that all his 
plate and furniture, &c. at his mansion-house at Etal (in 
Northumberland) should remain there as heir-looms, he de- 
vised the same to his said brother Robei't Carr^ and HeKinj and Others, 
Collingwoody their executors, &c. upon trust, to permit the 
same to go, together with the said mansion-house, to such 
person or persons as should from time to tiMie, under his 
will, become entitled to it, for so long time as the rules of 
law and equity would permit; and desired that an inven- 
tory might be taken of the goods by the trustees ; and then 
devised all his real estates whatsoever and wheresoever unto 
Sir TV’, Bldkett and IV. Trevelyan^ and their heirs, to the 
use of the said R, Carr ahd H. Collingwoody their executors, 

&c. during the term of 1000 years, upon the trusts after- 
mentioned, and from and after the end or sooner determina- 
tion of the said term of 1000 years, and subject thereto, to 
the use of hisS grandson William Hay^ second son of his 
daughter the Countess of En^oly for life, without impeach- 
ment of waste, but subject to the pi*ovisoes and conditions 
thereinafter contained : and after the determination of that 
estate in his life, by forfeiture or otherwise, to the use of 
the trustees and their heirs during the life of William Hayy in 
trust, to preserve the contingent uses thereinafter limited ; [ 60 ] 

but to permit William Hayy during his life, to take the 
rents and profits : and after the decease of William flay, 
to the use of the first son of the body of the said William 
flay, and of the heirs male of the body of such first son; 
but subject to the provisoes and conditions thereinafter 
contained : and for default of such issue, to the use of the 
second, third, fourth, and other sons of the body of the said 
William flay, severally, successively, and in remainder one 
after another, in priority of birth, and of the several and 
respective heirs male of the body and bodies of all and 
every such son and sons ; but subject to the provisoes and 
conditions thereinafter contained: and in default of such 
issue, to the use of the third, fourth, fifth, and every other 
son and sons of the body of his said daughter the Countess 
of Errol lawfully begotten, or to be begotten, severally, 
successively, and in remainder one after another, in priority 
of birth, and of the several and respective heirs male of the 
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1805. body and bodies of all and every such son and sons, but 
subject to the provisoes and conditions thereinafter contained. 
a^rainsi And in default of such issue, to the use of the secdnd son of 
the body of his grandson George Lord Hay^ and of the 
and Others, heirs male of the body of such second son; but subject to the 
provisoes and conditions therein contained. And in default of 
such issue, to the use of the third, fourth, fifth, and other sons 
of the body /)f the said George Lord Hay severally, succes- 
sively, and in remainder in priority of birth, and of the several 
and respective heirs male of the body and bodies of every such 
son and sons ; but subject to the provisoes and conditions 
thereinafter contained. And in default of such issue, to the use 
of his grand-daughter Lady Charlotte Hay (afterwards Lady 
[61] Carr) for life, without impcacliment of waste; but sub- 
ject to the provisoes and conditions thereinafter contained : 
and after the determination of that estate in her lifetime by 
forfeiture or otherwise, to the use of the trustees and their 
heirs during tlie life of the said Lady C. Hay^ in trust, to 
preserve the contingent uses thereinafter limited (but to 
permit her during her life to receive and take the rents and 
profits) ; and, after her decease, to the use of the first son 
of her body, and of the heirs male of the body of such first 
son ; but subject to the provisoes and conditions thereinafter 
contained ; and for default of such issue, to the use of the 
second, third, &c. and other sons of the body of the said 
Lady C. Hay, severally, successively, and in remainder one 
after another in priority -of birth, and of the several and 
respective heirs male of the body and bodies of all and 
every such son and sons; but subject to the ])rovisoes and 
conditions thereinafter contained. And in default of such 
issue, to each of the said testator’s other grand-daughters by 
name, being eight in number (sisters of the said Lady Char^ 
lotte Hay) for their respective lives, in like manner, and 
with the like limitations to trustees to preserve contingent 
remainders, and to each of their first and other sons severally 
and successively in tail male, with remainder in fee to his 
said daughter the Countess of ErroL And as concerning 
the said term of 1000 years so limited to the said Robert 
Carr and Henry Collingwood, upon trust to permit his said 
daughter the Countess of Errol (in case his said grandson 
Wm. Hayy and every other person to whom an estate for 
life or in tail was thereinbefore limited, should so long be 

under 
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under the age of 23 years) to occupy and receive for her 
own use the rents and profits of his said capital mansion- 
house, with certain lands therein particularly desmbed, she 
taking * care of the plantations and keeping the lipusc in re- 
pair. And upon further trust, that in case his said grand- 
son Haxjy or any other person to whom an estate for 

life or in tail was thereinbefore limited, should attain the age 
of 23 years in the lifetime of his daughter Lady Erroly 
then the trustees should put the said Wm, ilay, or such 
other person attaining the age of 23 years, into possession 
and receipt of the rents and profits of the said capital man- 
sion and grounds ; and that from and after, such possession 
taken, the said term of 1000 years should determine. And 
in such case he directed^ that his grandson Wm. Hai/y or 
such person as from time to time should be in possession of 
h;s real estates under his will, should pay to his daughter 
Lady Errol an annuity of 4001. for her life, to be issuing 
out of all his lands ; and upon further trust, that in case 
Lady En'ol should die before his grandson Wm. Hay, or 
other person entitled, &c. would have attained the age of 
23 years, then the trustees should let the said mansion- 
house and grounds until such event happened; and that in 
the mean time the rents and profits should be applied by the 
trustees in increase of the funds, and for the purposes there- 
inafter mentioned. And as to the said term of 1000 years 
v/ith respect to all other the testator’s real estates, upon trust 
that the trustees should, after his decease, receive the rents 
and profits thereof^ until by the interest of the rents and pro- 
fits, and by his ready money and securities, a fund should be 
raised sufficient to pay his debts, legacies, and also the an- 
nuities thereinafter provided for his daughter Margaret 
Mackay, his sister Jane Carr, and his said grandson Wm. 
Hay (which payments the trustees were directed to make) ; 
viz. to his daughter Margaret Mackay an annuity of 350/. 
and to his sister Jane Carr a like annuity of 50/. for her 
life ; and that there should be paid out of the said fund, for 
the use of his said grandson Wm. Hay, the several yearly 
sums therein mentioned until he should attain the age of 23 
years. And he further directed, that after a fund sufficient 
to pay his debts, &c. should have been so raised, the said 
trustees (in case his daughter Lady Errol should be then 
living, and his grandson Wm. Hay, or other person entitled, 

&c. 
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1805. &c. should then be under the age of 23 years) should per- 

mit Lady JSrrol to receive the rents and profits of the said 
against real estates until her decease, or until his said grandson or 
Other person as aforesaid should attain the age of 23 
and Others, years, and no longer. And that in case at the time when a 
fund sufficient to pay his debts, legacies, and annuities, 
should have been raised, his daughter Lady Errol should 
be dead, and his grandson Wm. Hay, or other person entitled 
as aforesaid, should be under the age of 23 years, then the 
tnistecs should receive such rents and profits until his said 
grandson, or other person entitled as aforesaid, should at- 
tain the age of 23 years, and place out the money at interest, 
and pay and transfer all the said monies and securities to 
his said grandson, or such other person as last-mentioned, 
at the age of 23 years; provi(^ed also, that when all the 
trusts of the said term of 1000 years should be performed, 
then the said term should determine. The will also con- 
tained a proviso, empowering Wm. Hay, when in possession 
of the estates, to jointure a wife with a rent-charge not ex- 
ceeding SOL a year for every 1000/. he should receive with 
her. And also another proviso, empowering Hay, 

and Lady Charlotte Hay, and the other tenants for life, 
when in possession, to grant leases for any term not ex- 
ceeding 12 years, at the most improved yearly rents, and 
[ 64 ] under such conditions as therein mentioned ; and also another 
proviso, declaring that the said premises were so devised 
and limited to his said grandson IVm Hay for life, and 
to his first and every other son, and the heirs male of their 
respective bodies, and to the third and every other son of 
his daughter Lady Errol, and the heirs male of their re- 
spective bodies, and to the second and every other son of 
George Lord Hay, and the heirs male of their respective 
bodies, and to Lady Charlotte Hay, and to his other grand- 
daughters (by name) for their lives, and to their respective 
first and eveiy other sons, and the heirs male of the respect- 
ive bodies of such sons, upon express condition, that within 
six months after they should respectively come into, and 
while they continued in possession of the premises, they 
should take the surname and bear the arms of Carr ; or the 
person refusing or neglecting so to do, should not take any 
benefit, estate, or interest under his will, but the next in re- 
mainder should take, &c, as if the person to refitting was 

actually 
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actually dead; provided that such person in remainder so 
taking, &c. should assume .and continue to bear the surname 
and arms of Carr in manner aforesaid. The will also con- 
tained the following proviso: ‘^Provided further, and it is The Earl of 
my express will and meaning, that in case my grandson and others. 
Wm. Hay, or his first or any other son, or the issue male 
of their respective bodies, or the tfiird or any other son of 
my daughter Lady JSrrol, or the issue male of their respect- 
ive bodies, or the second or any other son of G. Lord Hay^ 
or the issue male of their respective bodies, or my grand- 
daughter Lady Charlotte Hat/y &c. or their respective first or 
any other son, or the issue male of their respective bodies, 
or any of them, shall at any time hereafter become entitled 
in possession to the premises hereby devised by virtue of the 
limitation aforesaid, and tlie said person or persons become [ 65 ] 
so entitled, shall then or at any time afterwards be or be- 
come entitled to the title of Earl of Mrrol^ or Countess of 
Mrroly or any higher title whicli my son-in-law the now 
Earl of KrroL or his heirs may hereafter become entitled to, 
then, and in every such Ctise, and from thenceforth, the use 
and estate hereby limited to every such person or persons so 
being or becoming entitled to the said title, or any higher title 
as aforesaid, and to his, her, or their respective sons or issue 
male, of and in the said hereby devised premises, and every 
part thereof, shall cease, determine, and be utterly vo^ to 
all intents and purposes whatsoever, as if such person or 
persons was or were dead without issue of his, her, or their 
respective body or bodies. And in every such case the said 
hereby devised premises shall go and remain to and to the 
use of, and shall be immediately vested in the person or 
persons who by virtue of the limitations aforesaid should be 
next in I’emaindcr to such person or persons so becoming 
entitled as last mentioned, in case he, she, or they was or 
were dead without issue male of his, her, or their bodies.*^ 

The testator appointed his daughter Lady Errol executrix j 
and he afterwards made a codicil, w^hich did not aifect the 
disposition of real estates, and died in 1777? leaving Lady 
JErroZ, who proved the will, and Margaret Mackay, now 
Farquliarsm^ his daughters and co- heiresses at law\ At the 
time of the date and execution of the will, and of the death 
of the* testator, his daughter Lady Errol had issue two 
sons and no more^ via, the said George l^ord Hay, her 

eldest 
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1805. eldest son, then under age, and the said fVm Hay; but 
in 1778 she had issue a third son, James Haj/y who died in 
af^mnst I797j at the age of 19 years. At the decease of the testator, 
Hayy the second son of Lady Errol*y was an infant 
and Others. years old, and consequently the trustees of the term of 
* [ 1 years, or the Ea^-1 and Countess of Errol, with their 

concurrence, entered into possession of the testator’s inan- 
sion-house, with the heir-looms therein, and into the re- 
ceipt of the rents and profits of all other the real estates of 
which the testator was seised at the time of his death ; and 
they, or one of them, continued in such possession and re- 
ceipt until 1795, when Hai/, having attained his age of 
23 years, and the several sums directed to be raised under 
the trusts of the term of 1000 years having been satisfied, 
was let into possession of the mansion-house, with the heir- 
looms and furniture therein, and into receipt of the rents 
and profits of all other the testator’s real estates. James, 
Earl of Errol y the husband of the 'testator’s daughter, Lady 
Erroly died in 17/8, and at his decease, George Lord Hay, 
his eldest son and heir at law, became Earl of ErroL In 
1798, George, Earl of En'ol, the testator’s grandson, died 
without issue, leaving Wm, Hay, his brother and heir at law, 
who thereupon became, and now is, Earl of Errol, At the 
death of George, Earl of E^rrol, Isabella, Countess of Errol, 
tli^ testator’s daughter, not having any issue male, except 
Wwiam, now Earl of Errol, and his eldest son, James, 
Lord Hay, Lady Charlotte Hay, who had intermarried with 
William Holivell, clerk, (who afterwards took the name and 
arms of Carr, by virtue of his Majesty’s licence granted to 
him and his heirs) claimed to be entitled to the possession of 
the estates by virtue of the last-mentioned, proviso, in the 
same manner as if Wm. Hay (now Earl of Errol) was dead 
without issue male; but Lady Charlotte einiSi her brother, the 
present Earl, agreed that he should continue in the receipt of 
the rents and profits of the estates, and that the rents should 
be divided equally between them ; and which w^as so done to 
[ 67 ] the time of the death of Lady Charlotte Carr, which happened 
in February, 18(K), when she left an only son, the present 
plaintiff, then above a year old. It being considered on the 
part of the infant, that by virtue of the proviso in the testa- 
i tor’s will, he became entitled on the death of his mother to 
the rents and profits of the estates, as tenant in tail under 

the 
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the limitations of the will of the testator, a bill in Chancery 1805. 
was filed in Easter Term, 1801, in the name of the plaintiff cTrr 
by his next friend, against the parties, stating the matters a^aimt 
aforesaid, and praying that the plaintiff might be declared, 
in the events that had happened, to be entitled to the heir- and Othcni, 
looms and the real estates of the testator devised by his will; 
and that Wm, Earl of Errol might be decreed lo deliver np 
possession thereof, and for further relief. To this bill the 
defendants put in their ans\vers, and adiuUtcd the facts gene- 
rally stated in the bill, and particularly the will of the testator, 
and the death of George, Earl oi Errol ^ without issue, and that 
thereupon the defendant, the present Earl, succeeded to the 
title and estate of his brother; but the defendant, the Earl of 
Errof^ insisted that the real estates of the testator were vested 
in the trustees to j)reserv(? contingent remainders for the 
benefit of himself during his life. A receiver was ajipointed to 
collect the rents and profits, and pay them into the bank 
without prejudice; and a case was directed to be made by the 
Lord Chancellor for the opinion of this Court up<>n the ques- 
tion, Whether the plaintilf, /Vm, Holwcll Carr^ was, under the 
will of the testator, Sir IVm, Carry entitled at law to any, and 
what estate in possession in the premises in question, subject 
to the trusts of the term of 1000 years created by the will of 
the testator ? 

Dampier, for the plaintilf, contended, that the plaintiff', in [ 68 ] 
the event which had happened of the title of Earl of Errol 
having devolved upon fVin, Hai/y took an estate tail in pos- 
session, such devolution of the title being by the express 
terms of the proviso in the wdll, equivalent to the natural 
death of Wm, Hay, icithout issue male. 'Whether the 
trustees took a vested or contingent remainder under the 
will; yet in this event it cannot take effect in possession, 
without violating the. whole intention of the testator. What 
would have been the' case if 7Vin. Hay had determined his 
estate by forfeiture, is another question. The general intent 
is plain, that no person who was Earl of Errol should ever 
have any beneficial interest in the Carr estate: yet to ex- 
clude the plaintifTs claim it must be contended, that though 
fVm. Hay had only a life estate, subject to be defeated upon 
the devolution of the Earldom of Errol upon him, yet he 
shall have tfie same beneficial interest now he is Earl of 
Voj-. VI. E Errol 
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Errol which he had before. The proviso says, that if Wm. 
Hay, or any other taker of the estate under the several 
limitations in the will, should thereafter become Earl of 
Errol, the use and estate limited to every such person shall 
cease, and be utterly void to all intents and purposes, as if 
such person were dead without issue, &c. Now if IVm. Hay, 
the present Earl of Errol, were dead without issue, the 
trustees to support the contingent remainders would not be 
the next in remainder, but the plaintiff would certJiinly 
take; then Wm, Hay cannot be dead to one intent, as he 
must be taken to be under the proviso, and alive to another 
intent, in order to take under the prior limitation to him, 
naturally dead as to the cessor of his estate, but not natu- 
rally dead, so as to take the rents and profits. The case of 
Doe d. Heneage v. Heneage, (a) will be relied on by the de- 
fendants ; but it differs materially from this. There, one de- 
vised to his son George for life, remainder to trustees to pre- 
serve contingent remainders, remainder to the first and other 
sons of George in tail male ; remainder over : with a proviso, 
that if his son George, or any son or sons of his, should 
succeed to his uncle’s estate, the limitation to him, or any 
son or sons of his so come into possession, &c. should 
cease, and the next in remainder should take as if his son 
George, or any such son or sons of his were dead : and 
upon George'^ succession to his uncle’s estate before he had 
a son, it was holden that the limitation to the trustees took 
effect so as to support the contingent remainders during 
George^s life. Now there the testator’s intention would 
have been wholly defeated, and both estates vested in the 
eldest son of George to the exclusion of his second son, if the 
limitation to the trustees had not taken effect; whereas 
here it appears that the testator’s intent would be defeated 
by such a construction. The principles and reasoning of 
Lord Kenyon, in giving judgment in that case, would also 
apply to govern this; but the circumstance of the Lord 
Chancellor’s sending this case for . the opinion of the Court 
shews his own doubts upon that doctrine, and his desire to 
have it reviewed. The words too of the proviso are stronger 
in this case than in the former one. The devolution of the 
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title is not only annexed to the cessor of the estate in pos- 
session^ but to the vesting of the succeeding one. And in cTrr 

Doe V, Heneage the proviso was, that in tlie event contein- agahist 

plated the next in remainder, according to the uses of this 
my will/' shall succeed, &c. which words are not in the pre- and Others, 
sent case. But it may be said that the estate to the trustees [ 7^ 1 
is not made subject to the proviso. It is not in words in- 
deed, but it must be so in efteefr. The whole will must be 
taken together. Their estate would have taken effect on the 
determination of Wm. Hat/*s life estate by forfeiture, or if he 
did not take the name of Carr, or if he did any act incon- 
sistent with the nature of a life estate ; but the estate could 
not vest in them upon the event of the devolution of the 
title of Errol on him, because that was to operate as if he 
were naturally deady and their estate was only limited /or his 
life ; therefore it must vest in the next in remainder, as in 
case of his natural death without issue male. It is an ex- 
ception arising necessarily from the whole context of the 
will, all of which is governed by the proviso. If then in 
this event Wm. life estate be gone, it Avould be very 

absurd and inconsistent to say that the permission to the 
trustees to let him take the rents and profits during his life 
applied to this case. [Le BlanCy J. It must be argued on 
the other side, that Wm. Hay loses the estate, because he is 
in the same situation as if he were naturally dead, and yet 
that the tiiistees are to take the estate as if he were alive,] 

The very trust annexed to the estate of the trustees, that they 
should permit him to take the rents and profits during his 
life, shews that the testator could not have intended their 
estate to vest in possession in the event marked in the pro- 
viso for the estate to go over to the next in remainder ; for 
it could never be meant that Wm. Hay should lose the estate 
by the testator's own condition annexed to it, and yet receive 
the rents and profits. Besides, the estate of the trustees to 
preserve contingent remainders does not attach on the estates 
tail, but only on those for life ; and therefore if the title of 
Errol were to devolve on the plaintiff, it must be admitted 
that his estate would be divested immediately: yet it cannot [ / I ] 
be supposed that the testator meant that the tenants for life 
should be in a better situation than the tenants in tail, in re- 
spect of the rents and profits of the estate. It may be said 

E 2 that 
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1806. that there are contingent remainders to the third, fourth, and 
other sons of the testator’s daughter, the Dowager Countess 
agaimt of Errol^ and that the estate given to the trustees was neces- 
purpose of supporting those remainders ; but the 
and Others, testator did not regard who was next in remainder at the time 
of the devolution of the title of Errol on any of tlm persons 
to whom his estate was limited, but only that the estate 
should in that event go uVer immediately to the next in re- 
mainder, whoever he iniglit be. 

Holroyd^ contrd. The question here is not What estate the 
Earl of Errol has? but Whether the plaintiff be entitled to 
recover the possession ? for if he be not, it is immaterial 
what is to become of the rents and profits in the hands of 
the trustees during the life of the Earl, that being a question 
for the Court of Chancery hereafter to determine. Then, as 
to the legal estate, the case of Doe v. Heneage (a) is directly 
in point for the claim of the trustees. All the limitations to 
fVm. Hay^ and the other persons of his family, are made 
subject to the proviso, but not the limitations to the trustees 
to preserve contingent remainders during the life of each 
tenant for life : which pointed omission shews plainly the 
intention of the testator that the estate of the trustees 
should in no event be subject to the condition therein con- 
tained : but unless the trustees are to take during the life of 
Wm,Hay^ on whom the title of Errol has devolved, all the 
[72] contingent remainders will be defeated, which it clearly was 
the object of the testator to uphold : for it is not until de- 
fault of the issue male of his daughter generally, that the 
estate is given over to Lady Charlotte Hay^ his grand- 
daughter: but by the construction contended for, any younger 
son of his daughter born after the title devolved on fVm. Hay, 
would be excluded from taking. [Lawrenccy J. Little or 
no stress can be laid on the omission of subjecting to the 
proviso the limitations to the trustees ; for it would be absurd 
to suppose that tlie testator looked to the contingency of 
either of them or their heirs becoming Earls of Errol, 
Lord Ellenboroughy C. J. It being a peerage in fee, there 
was only a bare possibility that the title might devolve on 
any of the heirs of the trusees. Le Blancy J. Suppose, 

{a) 4 Term Hep. IS.. 
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however, that the proviso liad been annexed to the limitation 
to the trustees as well as to the other limitations, what would 
have been the effect of it upon this question ?] Nothing 
more than to shew tliat the testator’s intention was, that the 
limitation to them might be forfeited in that event as well as 
the others. The testator on the whole of the limitations and 
the proviso taken together had two intents, both of which 
cannot be carried into effect; one, That the estate should 
never be possessed by any person entitled to the Earldom of 
Errol ; the other, That all the issue male of his daughter, 
not Earls of Errol, should be preferred before the estate 
went over to Lady Charlotte Hay and her issue ; w hich lat- 
ter event could not be insured w-ithout the intervention of 
that estate of the trustees jvhich is now sought to be defeated. 
Supposing the title had come to W'm. Hay soon after the tes- 
tator’s death, when by probability his daughter might after- 
wards have had other sons born, they w^oiild all have been 
excluded according to the plaintiff’s argument, manifestly 
contrary to the testator’s intent; and it would be a very 
strained construction of the will to say, that he intended that 
the limitation to the trustees should be destroyed by the .ope- 
ration of the proviso, when the testator anxiously omits to 
annex it to the limitation to them, when it is annexed ex- 
pressly to the antecedent and subsequent limitations. Then, 
as to the subsc(pient Avords relied on in the proviso, that in 
the event of the devolution of the title of Errol, on any 
person to w hom the estate was limited, it should, go over, as 
if such per^^on yvere dead without issue ; as that could not be 
without destroying the contingent remainders, which it is 
evident he meant to preserve by the interposition of the estate 
to the trustees, tliose words must necessarily receive such a 
construction as is consistent with the other parts of the will, 
and with his declared intent to preserve the contingent re- 
mainders. In Itoe d. Dodson v. Grew, Lord C. J. fVilmot 
(a) observes, that the event of George Grew's (the first taker) 
dying without issue male w^ould not vary the construction 
of the will ; which was to be considered in the same manner 
as if he had, or might have had, many sons, &c. So here 
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the will is to be construed as if the testator's daug’hter, Lady 
-Errol, might have had many sons after the devolution of the 
title of Errol on Wm, Hay, all of whom it was his inten- 
tion to prefer to Lady Charlotte Hay ; which intent can only 
be secured by the trustees taking. [Lord Ellenborough, C. J. 
How do you argue that we are to discover which was the 
primary intention of the testator ? whether that, on the 
devolution of the title of Errol on any taker of the estate, 
it should immediately go over to the next in remainder, as if 
that person were dead without issue, or that it should in no 
event go over to Lady Charlotte Hay, so long as by legal 
possibility his daughter might have issue male capable of 
taking?] The latter appears to be the primary intention, 
from the caution which the testatpr has used to exempt the 
limitation to the trustees alone from the operation of the pro- 
viso, and to avoid the destruction of the contingent remain- 
ders in the event which has happened. But if the intent 
were only doubtful, there is nothing left for the Court but to 
abide by the strict words ; for the words of a will must pre- 
vail, unless tlic Court sec a plain intent to the contrary, ac- 
cording to Lord C. J. inimot's opinion in the case last 
cited. This case is even stronger in favour of the limitation 
to the trustees taking effect, than that of Doe v. Heneage; 
for there the proviso in the terms of it applied generally to 
the whole will : here there is an express distinction as to the 
estate limited to the trustees. 

Dampier, in reply observed. That there was no occasion 
to subject the limitation to the trustees expressly to the pro- 
viso ; because, if the estate given to fVm. Hay were to go 
over to the next in remainder upon the event of the title 
of Errol devolving on him, in the same manner as if he had 
died naturally without issue male, the estate never could vest 
in possession in the trustees for a moment, and therefore the 
proviso could not apply to them. The intent plainly was to 
substitute the devolution of the title on any possessor of the 
estate in the case of his natural death without issue male ; in 
which event it cannot be denied but that the plaintiff would 
be entitled. 

Lord Ellenbouougu, C. J. then said, That the case of 
Doe V. Heneage appeared to bear strongly upon this, 
though this case was much stronger than that. It was 

therefore 
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therefore proper, oiit of respect to the very learned Judge IB05. 
by whose advice principally that case was decided, that caiTu 

they should consider of the matter before they certified tlieir figainai 

opinion. Th^ Earl of 

The following certificate was, in this Term, sent to the and Otliers. 
Lord Chancellor : — 

We have heard this case argued, — we have considered 
it; and are of opinion, that the plaintiff William Holwell 
Carry is, under the will of the testator Sir William Carry en- 
titled at law to an estate in tail male in possession, in the pre- 
mises in question, subject to tjie trusts of the term of 1000 
years created by the will of the «aid testator/^ 

Ellbnborough, 

12th Feb. 1805. N. Grose. 

S. Lawrence. • 

S. Lb Blanc. 


WoorroN against Harvey, Clerk. 


Saturffaj/y 
Jan. 2(>th. 


XN trespass for seizing and taking a horse of the Plaintiff onThest. 420 . 3 . 
the 28th of ISovemheVy 1803, and detaining it till he paid 

^ , enables a nia- 

5/. 17^. 4d. it appeared at the trial before Runnmgtoriy Seijt, j^istrate to 
in Kenty that one J. Broady who had been a servant of the for paynieiitof 
plaintiff, was drawn for the army of reserve ; and certain servants’ 
wages being due to him for the time * he had served with the tatncLes^aml 
plaintiff, which the latter refused to pay, he ai)plied to the De- directs, “That 

i, . ^ f asc ot re- 

fendant, a magistrate of the county ot Kenty who, after sum- tiisal or iion- 
moning the plaintiff, and hearing the complaint, by his order anyTnm\?) m 
of the 8th of Augusty 1803, directed such wages to be dered tor 21 
paid by the plaintiff. Against this order the plaintiff ap- uctruni- 


pealed to the next Sessions, which confirmed the order on 
the 7th October following. In the intervening month of 
SeptembeTy Broad*s mother, who was examined as a witness 
in this cause (Broad himself being absent with his regiment) 
(admitting that her son had not left any directions with her 
to receive the wages, but saying that before his departure he 
had gone with her to the defendant’s house for the purpose 

peal ; and also 21 days after such apiwial dismissed before the warrant of distress 
gistrate was warranted in issuing such order of distress without proof of any 
sequent to the appeal. 

of 


nation, he may 
issue his war - 
rant of dis- 
tress but it 
gives an ap- 
peal to the 
Sessions: held 
that 21 days 
having elaps- 
ed between 
the making of 
such order be- 
fore tlie ap - 
issued, the tna- 
demand sub- 

[76] 
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of receiving them from (a) him) having met the plaintilf in 
Ramsgate^ a'^ked him if he had paid her son’s wages; to 
which he answered in the negative, and that he did not in- 
tend to pay them unless he was forced. The constable tlien 
proved, that after having carried several notes from the de- 
fendant to the plaintiff to pay the wages of his late servant 
Broad^ whicli he, the defendant, had ordered him to do, he 
received from the defendant the warrant of distress, dated 
28th November, 1803, under which he distrained the plain- 
tiff’s horse till payment of the money; having previously to 
the making the distress demanded the money of the plaintiff, 
which he refused to pay. The warrant of distress stated, 
that it appearing to the defendant that the plaintiff had had 
due notice of an order which he (the defendant) had made 
on the 8th of August preceding for the payment of wages to 
J. B, his late servant, it therefore authorized the constable 
to distrain for their non-payment. On this evidence, it wtis 
contended for the plaintiff^ that under the stat. 42 Geo. 3. 
c. 90. s. 61 {h) a demand of the wages adjiidge<l by the order 
of the justice should be made by the party himself, or some 
person properly authorized by him to receive them, previous 
to the issuing of any warrant of distress ; and that here there 
w’as no evidence of such a demand by any person so autho- 
rized to receive the Wtigcs. The learned Serjeant, however, 
lield that no such demand was necessary under the statute ; 
and that even if it were, in general, the necessity of making 
it had been waived in this instance by the proof of an al)so- 
lute refusal to comply with the adjudication. The plaintiff 
was thereupon nonsuited, with leave to move the Court to 
set aside the nonsuit, and enter a verdict for the plaintiff, if 

(a) Themotl'.cr also swore that her son had dosired Mr. Harvey to receive 
the wages lor him. Ihit the Court considered that as mere heresay, and no 
evidence: it was no ]iart of the rcsgrsl(F., as contended for by iho clefenchint’s 
counsel, but a relation of what the son had before said. 

(J)) The stat. 42Ceo. 3. c. 90. enacts, <s. That if any servant shall be 
enrolled as a inilitia-inan under that Act, it shall not vacate his contract with 
his master, &c. but there shall be an abatement from his wages in propor- 
tion to his alKseiice, to be settled by a justice of peace. “ And it shall tc law- 
i'nl for such justice, on complaint, to examine upon oath every such servant, 
&c. and to make such order f >r payment of so much wages, &c. as the case 
may ret|uire, &c. And in case of refusal or non-payment of any sums so or- 
dered to be paid by the space of 21 days next after such determination, such 
justice may and shall issue forth his warrant to levy the same by distress and 
sale,” &c. But it also gives an appeal to the Sessions. This and other pro- 
visions of that statute are by stat. 43 Geo. 3. c, 82. s. 44. applied to the army 
of reserve ; out of which this transaction arose. 


the 
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the nonsuit were wrong. A motion to that purpose was ac- 
cordUigly made in last Michaelmas Term, on the ground that 
there ought to have been a new demand of the money after 
the order of Sessions upon the appeal, before the distress was 
taken. And a rule nisi having been granted, 

Shepherdy Serjt. and Marry at now shewed cause; and re- 
ferring to the \vords of the Act, said, That there was no occa- 
sion in this case to make a demand after the hearing of the 
appeal, even if in any case that were necessary, as the appeal, 
when dismissed, and the original order confirmed, was the 
same as if there had been no appeal ; for here there were more 
than 21 days elapsed after the confirmation of the order of 
Sessions before the distress w^as taken ; and the distress is 
given in case of refusal or non-payment of the money ordered 
to be paid for twenty-one days. 

Garroic and LaweSy in support of the rule. There was no 
evidence of any demand made for the money before the dis- 
tress, by any person authori/.ed by the party himself to whom 
the money was to be paid, which ought to have been 
shewn (a). A demand by a stranger is a nullity. The party 
complained of ought to be regularly demanded to do the 
thing required of him, before he is distrained upon for the 
non-performance of it. After the order is made, it is to be 
presumed that he will obey it wdien called upon; and, there- 
fore, before any distress taken, there ought to be evidence of 
a demand and refusal. When an appeal is given, that su- 
persedes the original order; and if the money be adjudged 
to be paid upon appeal, the same presumption arises that 
the party, after he has ascertained by due course of law, that 
the money is legally demandable of him will pay it upon 
demand; and, therefore, before it was levied there ought to 
have been a demand after the Sessions. Where money is 
awarded to be paid, therq must be a demand before the 
Court will lend its assistance in a summary way. A distress 
is a summary proceeding, and is always required to be pre- 
ceded by a demand. At all events, there should have been 
an application proved to have been made to the magistrate 
by the party grieved, and evidence laid before him to shew 
that there had been either a refusal to pay on demand after 


1805 . 

WOOTTON 

against 

llARVrV. 
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[ 79 ] 


(«) Coorc v. Callaway, 1 Esp. N. P. Cas. 115. 


the 
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1805. the sessions^ or that the money had not been paid for 21 
WooTTON before the issuing of the warrant of distress, otherwise 

againfii the magistrate was to presume that the money had been paid. 
Harvey. Lqj.^ Ellenborough, C. J. More than 21 days had 
elapsed after the appeal was heard, and the original order con- 
firmed, and there was no pretence that the money had been 
paid, nor was the magistrate to assume that it had. Then, 
taking it that there had been no payment, the magistrate was 
warranted in issuing his warrant of distress. 

Grose, J. I see no necessity in this case for making a 
fresh demand after the appeal, and before the levy. 

Lawrence, J. A person who is bound to pay money to 
another is required to find out his creditor, if in England, 
and to tender him the money. Thje Act directs that the money 
shall be paid within 21 days after the order made; if it be 
not paid within that time, the magistrate may enforce the 
payment by distress. But my doubt is, whether, after the 
appeal determined, the magistrate should not have been ap- 
plied to, and the facts laid before him before the execution of 
the warrant. 

The learned Judge, however, upon adverting again to the 
report of the evidence, said that his doubt had arisen upon a 
[ 80 ] supposition that the warrant had issued before the appeal ; 

but he now found that it was not till after the appeal, and 
after the lapse of 21 days subsequent; and, therefore, he 
agreed that the levy was warranted by the Act of Parliament. 

Lb Blanc, J. I do not think that any demand was ne- 
cessary ; for the magistrate is required to issue his warrant, 
in case of refusal to pay the money ordered, or non-payment 
of it for 21 days. Then the appeal only suspended the exe- 
cution of the warrant ; and 1 consider that the 21 days began 
to run from the order. Therefore, after the appeal, which 
confirmed the order, the warrant might issue without any fresh 
demand. 


Rule discharged. 
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1805. 


Dob, on the joint and several Demises of George and 
Frances his Wife, against Jesson. 


IHIS was an eiectment for a house and a small parcel of 

1 11*1 .11/- . anrcRtor died 

land, which was tried berore Kookc, J. at the last assizes seised, leav- 


T 

at Northampton; and the principal question was. Whether 

the action were brought in time within the 2d clause of ex- fants, and on 

ceptions in the statute of limitations, 21 Jac. 1. c. 16. ? the ancestor a 

The person last seised of the premises, from whom the 

lessors of the plaintiff claimed, was one Thomas Jesso7iy son soon after 

on whose death in the year 17779 David, his elder brother, 

" * anu was sup- 

took possession of them, and transmitted the possession to posed to have 

the defendant his grandson. Thomas Jesson left a son (John) tuhi^age,** 

and a daughter (Frances) him surviving. John was baptized ^cid that the 

in 1767; and after the death of his father, being then about ^oteStitieTto 

10 years of age, was put out apprentice to the sea-service 

by the * parish, and was seen by a witness on his return from try after the 

his first voyage, about a year after the father’s death : soon [Irotherf but 

after which he went to sea again, and had not been heard of only to lo 

since ; and was believed to be dead. Frances, the daughter, thanVo^eart 

one of the lessors of the plaintiff, was baptized on the 21st 

, . 1 V, « , whole elapsed 

of May, 1771j afterwards married George, the other since the 

lessor. It was contended at the trial by the defendant’s 
counsel, that the ejectment was out of time ; for it was un- seised, 
certain when John, the son of Thomas the ancestor last seised, [ 81 ] 
died, and that the 20 years given by the statute began 
to run immediately on the death of Thomas in 1777^ and 
consequently expired in 1797 5 or that if the statute favoured 
Frances the daughter till 10 years after the disability of her 
infancy was removed, at any rate as she was of full age in 
1792 , she ought to have brought her ejectment in 1802; 
and, consequently, this ejectment brought in 1804 was too 
late. On the other hand, it was contended by the plaintiff’s 
counsel, that supposing John to have died abroad, the pre- 
sumption of his death could not arise till seven years after 
he was last seen in England previous to his going to sea, 
which would not be till 1785 or 1786, till when the right of 
entiy of the lessor Frances did not accrue ; and that she had 
20 years in wdiich to bring her ejectment after that time ; 

the 



81 


CASES IN HILARY TERM. 


1805. 

Doe 

against 

Jesson. 


[82] 


[83] 


the statute having never begun to run by reason of the con- 
tinuing disability; and, consequently, that this action was 
well brought. The learned Judge left it to the jury to say 
when and where John died ; and observed, that it was fair to 
presume he had not died in England^ as none of his family 
ever heard of his death. And as to the time, that it was in- 
cumbent on the jury to find the fact, as well as they could, 
under the doubt and difficulty of the case (a) : that at any 
time beyond the first seven years they might fairly presume 
him dead, but the not hearing of him within that period, was 
hardly sufficient to afford such a presumption. The jury 
found a verdict for the plaintiff ; and that John died abroad 
about the year 1785, I78(i, or 1787, but not before. In the 
last term it was moved to set aside the verdict, and grant a 
new trial, on the ground that Frances^ the daughter, was at 
most only entitled to 10 years for bringing her ejectment after 
she came of age, w'hich was in 1702 , even if she were not 
bound to have made her entry within 10 years from the death 
of her brother, from whom she claimed. 

Vaughan^ Serjt. and Reader now shewed cause. The title 
of the lessor of the plaintiff, Frances, did not accrue until 
the death of her brother, which the jury found was not before 
1785 ; and the first clause of the statute of limitations (b) 
gives every person 20 years to make their entry after their 
title first accrued. The second clause was evidently intended 
to extend and not to limit the time of entry allowed by 
the first : because, in the particular cases, it allows 10 years, 

(а) Reference was made to the case of General Slaiiwix and his daughter, 
who were drowned as tliey were going to Ireland ; where Lord Mansfield re- 
quired the jury to find, Whether the General or his daughter survived? and 
to the case of the family who were burnt in the great fire in Cornhill. 

(б) 21 Jac. 1. c. 16. s. 1. enacts, that No person shall make any entry 
into lands but within 20 years next after their right or title which shall first 
descend or accrue to the same ; and in default thereof, such persons so 
nqt entering, and their heirs, shall he utterly excluded and disabled from 
such entry after to be inade.^' 

Sect. 2. “ Provided nevertheless, That if any person or persons entitled to 
such writ, or that shall have such right or title ol entry, shall be, at the time 
of the said right or title first de>cended, accrued, come, or fallen, within the 
age of 21 years, /ewe covert, non compos ?new?w, imprisoned, or beyond the 
seas, that then such person or persons, and his and their heir and heirs shall 
or may, notwithstanding the said 20 years be expired, bring his action, or 
make his entry, as he might have done before this Act; so as such person and 
persons, or his or their heir and heirs shall, within 10 years next after his and 
their full age, discoverture, coining of sound mind, enlargement out of prison, 
or coming into this realm, or death, take benefit of and sue forth the same, 
and at no time after the said 10 years,” 

. notwithstanding 



IN THE Forty-fifth Year of GEORGE HI. 


83 


notwithstanding the said 30 years be expired. The meaning, 
therefore, was to allow every person at least 20 years after 
their title accrued, if there were a continuing disability from 
the death of the ancestor last seised, and 10 years more to 
the heir of the person dying under a disability ; which 10 
years are in addition to the 20 years allowed by the first clause. 
Where, indeed, the bar once begins to run, it may be pre- 
sumed, in analogy to the statute of fines, 4 H. 7- c. 24. set- 
tled in Doe d. Durore v. Jones, (a) that no subsequent disabi- 
lity will stop it : but here the disability continued from the 
death of the person last seised, until after the lessor's title 
accrued, and the time never began to run during the brother's 
lifetime. In another view of the case, a difficulty was im- 
posed upon the jury without necessity, in requiring them to 
find the exact period of the fleath of the brother of the lessor; 
which they could not properly do without evidence. It w^ould 
have been sufficient for them to have found that he continued 
abroad till his death, and that he died within 10 years before 
the ejectment brought : and if there were sufficient evidence 
before them to have raised that presumj)tion, the Court will 
not send the cause to a new trial when the same verdict ought 
to be found. 

Clarke and Bramston were to have supported the rule ; 
but the Court thought that at any rate there must be a new 
trial. 

Lord Ellbn BOROUGH, C. J. The time allowed by the 
statute for making an entry might be indefinitely extended, 
if the construction contended for by the plaintiff were to be 
admitted. There is no calculating how far it might be car- 
ried by parents and children dying under age, or continu- 
ing under other disabilities in succession. The brother, 
John, through whom the lessor of the plaintiff, Frances, 
claims, being under the disability of nonage at the time of 
his father’s death, when his title first accrued, and dying 
under that disability, it appears to me that the proviso in the 
second clause of the statute (where resort is to be had to it 
to extend the period for making an entry beyond the 20 
years) required the lessor Frances, as heir to her brother, to 
make her entry within 10 years after his death : and that 
not having done so, this ejectment was brought too late. 


("fi) 4 Term Rep. 300. 
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The word death in that clause^ must mean and refer to the 
death of the person to whom the right first accrued^ and whose 
heir the claimant is : and the statute meant that the heir of 
every pei-son, to which person a right of entry had accrued 
during any of the disabilities there stated, should have 10 
years from the death of his ancestor^ to whom the right first 
accrued during the period of disability, and who died under 
such disability (notwithstanding the 20 years from the first 
accruing of the title to the ancestor should have before ex- 
pired). As to the period when the brother might be sup- 
posed to have died, according to the statute 19 Car. 2. c. 6. 
with respect to leases dependent on lives, and also accord- 
ing to the statute of bigamy (1 Jac. 1. c. 11.) the presump- 
tion of the duration of life, with respect to persons of whom 
no account can be given, ends* at the expiration of seven 
years from the time when they were last known to be living. 
Therefore, in the absence of all other evidence to shew that 
he was living at a later period, there was fair ground for the 
jury to presume that he was dead at the end of seven years 
from the time when he went to sea on his second voyage, 
which seems to be the last account of him. That was 
about the year 1778 ; which would carry his death to about 


1785. 

Lawrenck, J. Upon the death of the father Thomas 
Jesson^ in 1777^ the right descended to John, the son, then 
under age, who died under that disability. The lessor 
Frances is the heir of John ; and the statute gives to the 
party to whom a right of entry accrues, and who is under 
a disability at the time, 10 years after the disability removed, 
nothwiihstandiiig the 20 years should have elapsed after his 
title first accrued j and to his heir the statute gives 10 years 
after the death of such party dying under the disability. 
Here more than 10 years had elapsed after the death of the 
brother before this ejectment was brought. It appears pro- 
bable enough, upon looking into the case of Stawell v. Lord 
Zouch, (a) that the word death was introduced into the sta- 
tute of James, in order to obviate the difficulty which had 
arisen in that case upon the construction of the statute of fines, 
4 H. 7 . c. 24. for want of that word. 

Grose and Le Blanc, justices, assenting. 

Rule absolute. 


(fl) Plowd. 355. 


Roe, 
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1805 . 


Rob, on the Demise of the Earl of Berkeley, against Monday, 


The Archbishop of York. 


Jan, 2Sth. 


T his ejectment was brought for a messuage and appurte- 
nances in the parish of St. George^ Ilantycer Square^ in the 
county of Middlesex : and at the trial before Lawrence^ J. at 
the sittings at Westminster, a special verdict was found, stating 
in substance as follows : — 

John, Lord Berkeley, of Stratton, being seised in fee of 
the premises in question, by indenture dated the 19th of May, 
1743 , demised the same to J, Lumley, his executors, &c. 
for a term of 99 years from Lady-day, 1741, at a yearly 
rent (after the first two y^ars of the term) of 322. payable 
quarterly on the four most usual feast days, free of all 


The mere can- 
celling in fact 
of a lease is 
not a surren- 
der of the term 
thereby gran- 
ted within the 
statute of 
frauds, which 
requires such 
surrender to 
be by deed or 
note in writ- 
ing, or by act 
or operation 
of law. Nor 
is a recital in a 
second lease. 


taxes, &c. J. Lumley at the same time executed a coun- gjanierf 
terpart of the indenture, and delivered it to Lord Uerfceley. part consider- 
* By virtue of this demise, J. Lumley entered into and was s,^,rrcnder of a 


possessed of the premises : and afterwards assigned the lease of 
^ ... 8ie same pre- 

term fov a valuable consideration to the Archbishop, the de- mises, a sur- 

fendant. John, Lord Berkeley, by his will dated the 21st dcecWiJ^note 

May, 1772 , devised the reversion of the premises to the use in writing of 

of Mrs. Anne Egerton and her assigns for life, or till she leaHefis^riot 

should marry ; and after several intermediate remainders, purporting in 

remainder to the use of the lessor of the plaintiff for life, it to be of it- 

with other remainders over. The will also contained a ^ surren- 
der or yield- 

power to the several tenants for life, when they should be ing up of the 
respectively in the actual possession of the messuages, lands, 

&c. devised to them, to lease the same by indenture to any some instan- 
ces the accep- 
tance of a 


second lease for part of the same term before demised, may be a surrender of such prior term 
by operation of law ; and this, even though the second lease be voidable, if it be not merely 
void. But where tenant for life with a special power of leasing, reserving the best rent, in 
consideration (as recited) of the surrender of a prior term of 99 years (of which above 60 were 
unexpired) and certain charges to be incurred by the tenants for repairs and improvements, 
HiC, granted to him a new lease of the premises for 99 years by virtue of the power reserved to 
her, or any other power vested in, or in anywise belonging to her, which new lease was void by 
the power for want of reserving the best rent : held. That the second lease, which was inten- 
ded and expressly declared to be granted by virtue of and under the power, and being appa- 
rently not intended by the parties to be carved out of the estate for life of the lessor, being void 
under the power, should not operate in law as a surrender of the prior term, as passing an in- 
terest out of the life estate of the grantor, contrary to the manifest intent of the parties ; and, 
consequently, that the prior term, though the indenture of lease were in fact cancelled and de- 
livered up when the new lease was granted, might be set up by the tenant of the premises in 
bar to an ejectment by the remainder-man after the death of tenant for life, however such se- 
cond lease might have operated by way of estoppel as against the lessor during her life. 

person * [ 87 ] 
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1805. person who should be willing to build or to repair any of 
RoRleni same messuages, for any term of years not exceeding 
Earl of 99 years in possession ; but not in reversion or by way of 
Beiikelily future interest, so as upon evei*y such lease there should be 

against * 

Abp.ofYoRK. reserved the best and most improved yearly rent, that at the 
time of making thereoj could be reasonably had or gotten for 
the sam€y without taking any fine or income for making any 
such lease ; and so as in every such lease there should be con- 
tained the like clauses, covenants, and agj-cements, as were, 
usual in building or repairing leases. Johii Lord Berkeley 
died without altering or revoking his will ; and on the 14th 
of May, 1784, Mrs. Anne Egerton^ being by virtue of the 
said devise seised for life of the reversion and freehold of 
the premises in question, executed a certain indenture of 
that date, whereby it was witne^ed, that for and in consi^ 
deration of the surrender of the said firsUmentioned indenture; 
and also in consideration of the great charges and ex- 
pences which the said Archbishop had been and might 
be at in repairing and improving the said premises, and 
[88] of tlie rent and covenants therein reserved and contained, 
and thereby covenanted to be paid and performed on the 
part of the said Archbishop, his executors, &c. she the 
said Anne Egerton^ by virtue and in execution of the power 
and authonty therein stated to be giveuy and reserved to her 
in a?id by the said will of John Lord Berkeley^ of Stratton, 
deceased, or by any other power in the said Anne vested, or to 
her in anywise belonging, demised the said premises to 
the said Archbishop, his executors, &c. habendum, See, 
from Lady-day then last, for the term of 99 years, at tlie 
yearly rent of 36/. 4^. payable quarterly, and clear of all 
taxes, &c. payable to her for her life ; and after her decease 
to those in remainder during the term. The Archbishop 
accepted tlic last-mentioned lease, and executed a countcr- 
j)art thereof by signing and sealing the same ; and at the 
time of the execution of the said last-mentioned lease, the 
said first-mentioned lease, and the counterpart thereof were 
cancelled and exchanged; i, e. the original lease was can- 
celled and delivered by the Archbishop to Mrs. Anne Egerton, 
apd now remains cancelled in the hands of the said Earl ; 
and the counterpart thereof was cancelled and delivered 
by Mrs.’ Anne Egerton to, aiid now remains cancelled 
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in the hands of the Archbishop. The jury then found that 1805. 
the indenture of the 14th of May. 1784, was not a lease war- „ T 

, , _ X 1 1 1 . Roe (lem. 

ranted by the said power in the will or John Lord Berkeley^ Earl of 

of Stratton, the rent reserved thereon not being the best that R^Rkeley 

could be gotten, according to the terras of tlie power. In Abi>rofYoRK. 

May, 1803, Mrs. Anne Egerton died. The special verdict 

then stated the entry of the lessor of tlie plaiiitiir, tlie eviction 

of the defendant, and tlie demise, &c. But whether, &c. 

This cast? was argued in Trinity Terra last by Frcerc for the 
plaintiff, and Holroyd for the defendant; and again in Mi- 
chaelmas Term last by Bayley, Serjt. for the plaintiff, and 
Gibbs for the defendant. 

Arguments for the plaintiff'. The second lease having [ 89 ] 
been granted by Mrs. Egerton, the tenant for life, in con- 
sideration of the surrender of the first, and the second lease 
being void under the pow-er for w^ant of reserving the best 
rent, the question is. Whether, after tlie death of Mrs. Eger- 
ton, the original lease can be considered as subsisting, and 
be set up again against the remainder-man ? or whether 
it must not be considered as destroyed by what took place 
when the new lease was granted? First, There was a legal 
and valid sun:jpnder of the original lease in fact, and not con ' 
t ravening the statute of frauds, (a) Secondly, It was sur- 
rendered in law. 1, There was a direct cancellation of it in 
fact. If ail action had been brought on it, there must either 
have been a profert, or an excuse for not making one, by 
stating that it had been cancelled and delivered up by mis- 
take. But there could have been no profert, because it was 
cancelled and delivered up : and no such excuse could have 
been made, because it might have been shewn that the Arch- 
bishop gave up the first lease wdth full notice that Mrs. Egerton 
had only a power to lease reserving the best rent, and that 
she had not’ imposed Upon him. The only cases where can- 
cellation has been holden not to avoid an instrument, liave 
been where it has been done by accident, and not by design, 
as here. Here there was the animus cancellandi. Even before 
the statute of frauds, there could be no surrender of a thing 
lying in grant, except by deed, (6) yet it was alw'^ays considered 

(a) 29 Car. 3. c. S. t. 3. (^) Vid. 4. Bac. Abr. tit. Leases, T. p. 318. 

VoL. Vl, F < ijatat 
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1806. that the cancelling of a lease of a thing lying in grant, was 
Roe dem. of a surrender. So the production of a cancelled in- 

Earl of strument of a thing lying in livery must be evidence of a sur- 
render since the statute. And this is not contradicted by * the 
Abp. of York, case oi Magmiiis v. McCulloch, (a) because equity would set 
[ 90 J* it up again. [Lord EllenJborough, C. J. The opinion of 
Lord C. B. Gifhert in that case \vas express : That since the 
statute, a lease for years could not be surrendered by can- 
celling the indenture without writing: — and thatNvas an opi- 
nion judicially delivered by him, subsequent probably to the 
treatise written by him. There is another case of Leech v. 
Leechj 2 Chan. Rep. 100, (b) where an estate before granted 
by deed was holden not to be divested by cancelling the in- 
strument.] At any rate, the second lease, reciting that the 
first was surrendered, is a note in writingy signed by the 
party,"’ within the statute ; and that agrees with Lord C. B. 
Gilbert's opinion in Magennis v. McCulloch. Before the 
statute, such an admission by word of mouth would have been 
sufficient to operate as a surrender. Any words tantamount 
to a surrender were sufficient. 2 Rol. Ahr. 497, 8. Chambers- 
lain' a case, 40 Ed. 3. 23, 24, (c) and Sleigh v. Bateman, (d) 
The st£|,tute of frauds made no alteration but in the evi- 
dence 5 and whatever w’ords were sufficient before, will, if 
reduced to waiting, still operate as a surrender since the sta- 
tute. In Farmer v. RogerSy (e) where this doctrine was con- 
firmed, the indorsement on the mortgage deed did not pur- 
port to be a surrender, but only a receipt for money; and 
yet as coupled with the proviso in the deed that the term 
should not cease on payment of the mortgage money, it shewed 
the intention of the parties, and was holden to be a surren- 
[ 91 ] der. Secondly, The acceptance of the second lease w^as a 
surrender in law of the first. Such is the legal effect of a 
new lease, if it be to operate during any part of the original 
term ; with only two exceptions ; one in case of fraud, as in 
Davison v. Stanley y (/) where a lessor having, while seised in 

(o) Gilb. Eq. Rep. 53G. 

{b) III Chancery, 26 Car. 2. The Court declared, though the deed ap- 
peared cancelled, yet it was a good deed: and that the cancelling thereof did 
iiot divest the estate of the trustees therein named; and that the trust thereby 
created, ought to be performed.” 

(r) Cited 1 Leon. 280. {d) Cro, Eliz. 488. (<?) 2 Wils. 26. 

(/■) 4 Burr. 2210. 

fee. 
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fee, made a good lease of 99 years to Ids tenant: after 1805. 

which, having settled his estate, and taken back onlv an 7~ 
estate for life with a certain power of leasing, lie granted ^ Earl of 
new lease to the same tenant for 99 years, not according to BrRKFiEv 
the power, without notice to him of his limited authority : AbprotYouK, 
and this was holden to be no surrender of the former lease, 
on the express ground of fraud upon the tenant. The 
other exception is, where the second lease is wholly void ah 
initio; in which case it is said in Shepherd's Touchstone, 301, 
that jyerhaps it shall not be construed into a surrender of ' the 
first. But if the second lease be good to pass any interest at 
all, though only for a part of the first term, it operates as a 
surrender of the whole ; for there cannot be two concurrent 
terms of the same premises in the same person. Shepherd's 
Tonchstone, 800. Lane's case, (a) Ive's case, (h) Thompson 
V. Trafford. (c) Fulmei'ston v. Steward; (d) and Willis v. 

JVhitewood (e). The true reason of which seems to be, that 
otherwise the same person would be both landlord and 
tenant, and the tenant would be his own reversioner of the 
shortest term, and be entitled to receive rent of himself 
during that term. Besides which, the very taking of the 
second lease is an admission by the tenant that there is an 
ability in the lessor to demise the premises during the period 
of the first lease, which is inconsistent with it. Then the 
surrender of the first lease, having been once good, must he [ 92 ] 
good for ever. It cannot be said that the second lease was 
wholly void ah initio ; for at the time of making it, Mrs. 

Egerton liad an estate for life in the jiremises, which gave 

her an absolute power to lease for her own life ; and she had 

a further power of leasing, on certain conditions, to hind 
those in remainder for 99 years. The second lease then was 
good against her during her life; and the question is. Whe- 
ther it were good at the time it was granted ? and not What 
effect will it have now ? If she had survived tho term of the 
first lease, the Archbishop would have been entitled to hold 
during her life under the second lease ; and she would have 
been entitled to the increased rent. It cannot then be 
avoided ab initio, but, like a lease for years, by one who is 

(«) 2 Rep. ir. (/>) 5 Rep. 1 1. b. (c) Poph. 9. (d) Plowd. 102, 7. 

Dy. 102. b. S. C. (e) 1 Leon. 322. 

F2 
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only tenant for life, it operated to pass an interest during her 
life, and was not merely good by estoppel, like a lease by 
one who had no interest at the time in the premises. It 
makes no diflercncc then that she refers in the lease to her 
.power; for the j)rinciple is, That where a lease would be 
good to j)ass an interest, it shall not be good by estoppel : 
and here Mrs. Egerton professed to lease not only by her 
p(nv(*r under the tvill of John Ivord Berhelej/y but by any 
other power that she had. The distinction is between a 
lease mid ab initio, and one only voidable: and all the books 
shew that the acceptance of a voidable lease for part of the 
same term which the tenant had before, will be a surrender 
in law of a good and sure lease in the same premises. In 
addition to the authorities before cited are Shep, Touch. 
300. 2 RoL Ahr. tit. Surrender, 495, pL 6, 7^ & 9 ; and 
497, pl* 1 1 (which cites Whitley v. Gough, Dy. 140, pi. 43.) 
and Carey's Rep. 21. Anonym. The case of Mellows v. 
iV/o?/, {(i) indeed, as reported in Croke, seems to go further, 
and say, that the acee{)taiice of a void lease will yet extin- 
guish a j)rior good lease : but it is differently reported in 
Moor: but there, though the second lease was holden void- 
able by the wile if she had survived her husband, yet it ex- 
tinguished the prior lease. As to the cases which may be 
referred to contra, the first is that of Wilson v. Sir Thomas 
Sewell ; (b) where it is said to have been agreed, that if the 
second lease granted by the prior Master of the Rolls upon 
the surrender of a former lease made to him, were not good 
within the power of leasing granted by the stat. 12 Car. 2, 
then the acceptance of such second lease would not have 
implied a surrender of the former one: but that was an ex- 
trajudicial dictum; for the second lease was holden to be 
good ; and therefore no question could arise on the revival of 
the first. The principal case then is Davison d. liromlei/ \. 
Stanlef/, (r) which is either distinguishable from the present 
on the ground of fraud, or if not, is contrary to all the other 
authorities. There Mr. Bromley, being seised in fee, demised 
for 99 years from 1686; wdiich lease must, according to 
common computation, have lasted beyond his life. He af- 

(a) Cro. Eliz. 874. and Mw, 636. (fc) 4 Burr. 1975—1980. 

(c) Ibid, 3210. 
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terwards, unknown to his lessee, converted his fee into an 180 
estate for life, reserving a certain power of leasing; and in 
1693 granted a new lease to his tenant for 99 years, not made Earl of 
according to the power, without coinmnnicating to him the 
alteration in his 'estate. This therefore was a fraud upon Al i^foiA^oKK. 
the tenant. The only cases cited on this point, besides the 
last-mentioned, tvere IVatts v. Mai/diveU, (a) and Lloyde v. [ 91 ] 
Gregory^ (6) wdncli w’ere cases of void leases granted pend- 
ing prior good leases ; and the attention of the Court was 
not drawn to the distinction between leases void and void- 
able^ nor were other material authorities referred to ; Lord 
Mansfield there saying, Tliat the acceptance of a new void 
lease, or one that the lessee cannot enjoy^ could not shew an 
intention to surrender the ‘former good one, and M’ould not 
operate as a surrender of it; and that the reason why it 
should be an implied surrender totally fails, with other like 
expressions, must be taken with reference to the facts of Uie 
case as applied to a case of deceit. But here there was no 
deceit. The lessee knew that Mrs. Egerton had only a li- 
mited [)Ower of leasing, and of course he must be taken to 
have known, that if the lease were not made in pursuance of 
the power, it would only be good for her life : he therefore 
took the chance of her surviving the duration of the ori- 
ginal lease. If it had been intended only to have made a 
partial or conditional surrender, it should have been so ex- 
pressed. 

Arguments for the defendant. First, The mere cancelling 
in fact of an instrument, will not revoke or divest an estate 
once vested by transmutation of possession ; but such estate 
must be conveyed by another deed. This is universally true 
of things lying in livery, according to Lord C. B. Gilbert; (c) 
though it has been holden to be otherwise of things lying in 
grant ; and even that was (piestioned by Lord C. J. Eyre, in 
Bolton V. The Bishop of Carlisle, (d) So Bro. Lease, 
pL 16. Moore v. Waldron, (c) Dr. Leyfield!^ case, (/) [ 95 

explained by Read v. Brookman ; {g) aiul Woodward v. 

Jston, {h) shew that a deed, though lost, destroyed, or can- 
(«) latt. Rep. 2G8, 279; and HuU. J04. 

{b) W. Jones, 405 ; and Cro. Car. 501. (r) Gilb. L. of Evid. 95, 6th edit. 

(d) 2 II, Blac. 26a. (e) 1 Rol. Rep. 188. (/) 10 Rep. 92, b. 

(^) 3 Term Rep. 151. (A) 1 Ventr. 296, 7. 
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1805. celled by accident, may still operate to pass an estate or office. 

Roe dein ® power of revocation in a conveyance at common law is 
Earl of void, though good in a conveyance to uses, Co. Lit. 237, a ; 

BEHKELp jjjg (jgtatg being in the feoffee, he must return it by an in- 

against ^ ^ . i • 

Abp.ofYoRK. dependent conveyance; and it cannot be brought back again 

by a mere power of revocation of the first deed, and conse- 
quently not by cancelling it. The statute of frauds can 
make no difference in this respect. The first section only 
says, That leases, &c. not by deed, shall only operate to 
pass an estate at will. But this was by deed, the subsequent 
destruction of wliich will not bring the case within that 
clause. But it is said. That the redtal in the second lease 
of the surrender of the first, is a note in writing of the sur- 
render within the 3d clause of the statute. But the recital 
of a surrender is not the surrender itself^ which the statute 
requires to be by deed, or note in writing. The recital of 
one deed in another will not supersede the production of the 
deed so recited. Before the statute, words, de pnesenti, 
which shewed an intent to surrender iristantery would have 
been an actual surrender; and independent of the statute, 
this recital would have been evidence of a surrender 5 but 
now the surrender itself is reejuired to be shewn in writing 
unless where it is effected by ojieratioii of law. In Farmer 
V. Rogers^ (a) the words in writing were stronger than 
here; viz. / do discharge the premises y'* &c. the party 
meaning to do it by that very writing, which was therefore 
deemed an actual surrender in writing. But merely stating, 

[ 96 ] as here, that the second lease ^vas granted for and in con- 
sideralion of the surrender of the first indenture f only sup- 
poses a surrender to have been before made, amounting at 
most to an admission that there had been a surrender ; 
but not even stating that such surrender was by writing, 
as the statute requires, — the defendant is not estopped, 
as contended, by his deed from maintaining that the first 
lease was not surrendered, because every estoppel must be 
reciprocal, and bind both or neither of the parties. Co. Lit, 
352, a and b, Brereton v. Evans, (b) and Edwards v. 
Rogei's; (c) and here Lord Ba-keley, being a sirangcr to the 


(rt) 2 Wils. 26. 


(r) W. Jones, 456, 

deed. 


(5) Cro. Eliz. 700. 
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deed, cannot be estopped by it, and consequently the de- 
fendant cannot. Secondly, The acceptance of a new lease, 
which is void under the power by which it is professed to 
be granted,, cannot operate as an extinguishment in law of 
the first good lease. The authorities cited, shew that it can- 
not be so considered on the ground of merger; for that 
would operate universally; and there are several instances 
shewn where the first lease is not merged. It cannot so 
operate on the principle of estoppel, for the reason before- 
mentioned ; nor on the ground of considering the accept- 
ance of the second lease as evidence of the surrender of the 
first ; for that would be a question of fact for the jury to 
find : whereas, in many sj)ecial verdicts, the question of ex- 
tinguishment of the first lease has been left to the Court, as 
matter of law, arising out of the other facts stated. Now 
the rule of law has confined the extinguishment of a prior 
good lease to cases where the second lease was good; at least 
for the purposes for which it professed to be made at the 
time, though voidable afterwards by another: and the 
Court will not be inclined to carry the principle further 
against the real justice of the case. Here the second lease, 
considered as one made under the power, which it professes 
to be, is absolutely void, and not merely voidable. It 
could not have been made good by the receipt of rent by 
the reversioner, though the defendant might thereby have 
become tenant from year to year. Doe v. Butcher, (o) It 
could only have operated even during Mrs. Egerton*s life by 
estoppel ; because the lessee being estopped as against his 
lessor, from saying that she had no power to lease, she was 
eijually estopped from denying her own power. But here the 
remainder-man himself affirms, that the former tenant for 
life had no such power, and therefore does away the 
estoppel against the lessee. If a lessee accept from his 
lessor a second lease, whether for a longer or shorter period 
than the first, that may be a surrender of the first, provided 
the lessee take all the interest which the second lease pur- 
ports to grant: and that will hold equally, according to the 
authorities, though the second lease were voidable, be- 
cause till it be avoided, the whole interest which the lease 
purports to grant is in the lessee ; but if the lease be ab- 

{n) Doug. 50. 


1803. 

Roe dem. 

Earl of 
Berkeley. 

against 
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solutcly 
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1805. solutely void, the interest which it purports to pass, never 
Rorilem lessee. Here it is clear that the second lease, 

Earl of as a lease under the power, was absolutely void ; though the 
Berkiley lessee during the life of Mrs. Es^erton was entitled to hold 

against i , i % ^ .1 

Abp.ofYoHK. under it, because she was estopped from controverting her 
own deed against liim : but it professes to grant a term of 98 
years under the pow’er, and that wdiole interest never passed 
to the lessee; and there is no authority to shew that a se- 
cond lease, which did not pass, either absolutely or voidably 
only, the whole interest which is purported to grant, w'as 
[ 98 ] yet an extinguishment of a prior existing lease. On the 
contrary, all the leases cited for the plaintiff shew, that if 
the second lease be void, and not merely voidable, it 
does not extinguish the first. Op.c of the instances put in 
2 Rol. Mr. 495, pi. 7^ of a lease by a dean and chapter, 
not conformable to the statute 13 E/iz. where, though it 
must be admitted that the lease would be so far good as to 
ensure to the lessee during the life of the dean who granted 
it, — yet it was holden, That being void by the statute (as 
against his successor) it should not extinguish a prior good 
lease. That was resolved in the case of Flood v. Gregory, 
13 Car. in a trial at bar; and with that agree Co. Lit. 45, (a) 
and 1 Brownl. 21. Mrs. Egerton, in this case, as the 
dean and chapter in that, had only a power of leasing on 
certain conditions, and those not having been complied with, 
the lease did not convey tlie interest which it purported to 
do ; and therefore though in both instances it would enure 
by cstopjiel to uphold the tenant’s possession during the life 
of the grantor, yet it cannot operate to extinguish the for- 
mer term. It is true that Mrs. Egerton had an interest to 
pass during her life, and so had the dean in the other case ; 
but she does not i)rofess to grant it out of her life estate, 
but for a long period under the power reserved to her by 
the will of John Lord Berkeley; and the very duration of 
the term granted, shews that such was her intention. Then, 
however a surrender of part of a term may operate as a sur- 

(ri) Mr. llargreave's note to p. 43, and note 4. to p. 45, were referred to in 
the reply as flirowing some doubt on the application of these authorities to 
the present case, inasmuch as it appeared by a MS. note of Lord Hale, that 
at the period of the case referred to in Rolle’s Abridgement, a lease void by 
the statute was considered to be avoidable even by the dean who concurrea 
in granting it. 


render 
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render of the* whole where it is so intended, yet where that 1805. 
is not the intention, it is not incongruous with any principle 
of law, that the prior term may be dormant for a while, and ^ari of 
revive again upon a subsequent event; for a surrender may Berkeley 
be conditional in law as well as by the express agreement of Al)|u)fYoRK 
the parties : and therefore, supposing the second lease to 
pass an interest during Mrs. Egerton'% life, it may be im- [ 99 ] 
plied to have been accepted on condition that the first lease 
should revive on her death. As in the case of Mellows v. 

May, reported by Afoor, (a) the acceptance of the second 
lease by the husband and wife to whom a prior one had been 
granted, was holden to be a surrender of the first only during 
the coverture of the wife : which shews that it might have 
revived again after the dqath of the husband in her favour. 

The prior leading cases were however all considered in the 
cases of TVilson v. Sir Thomas Sewell^ {b) and in Davison v. 

Stanley ; (c) and the doctrine there laid down is directly in 
point. The former of these is most fully reported in 1 Blac , ; 
and what was there said was not extrajudicial, but strictly 
apjdicable to the case as it was argued and considered at the 
time; though the Court also determined it upon another 
point. Ijord Mansfield and the rest of the Court thought it 
perfectly clear. That if the second lease were bad, to effec- 
tuate which was the sole purpose of surrendering the first, 
the first would be set up again. And yet the same objection 
now insisted upon would have applied there, that though the 
lease were bad under the power, yet it would enure to pass an 
interest during the life of the Master of the Rolls, who granted 
it. Then came the case of Davison v. Stanley ; which did 
not proceed on the ground of fraud specifically, for none 
was probably intended, though that was incidentally intro- [ IQO ] 
duced, in order to shew that the judgment of the Court went 
according to the justice of the case. The ejectment there 
\ras brought by the tenant in tail under a settlement, whose 
estate could not be affected by any fraud of the tenant for 
life, as to the legal operation of the second lease. In the 
language of the Court, good lease must mean good 
throughout the term and void lease must mean void in the 
sense used in the case referred to in llol. Ahr, as to the in- 

(a) Moor, 636. {h) 4 Burr. 1975. and 1 BJac. 617. 

(r) 4 Burr. mo. 

terest 
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terest which it purported to grant; for it is clear that the 
lease was good during the life of the lessor- Lord Mmis- 
Earl of jidd said, I am very clear that the acceptance of this new 

Berkeley lease, ^ which did not pass an interest according to the con- 
aeainst • • i /. i X t, - 

Abp.ofYonK. tract, cannot operate as a surrender of the former. As 

between these parties, then, the second lease must be consi- 
dered as void ab initio. It is a principle of law that lex nemini 
facit injuriam ; and here the question is not. Whether there 
were a surrender of the first lease in fact ? but Whether it 
shall be implied by law? There will be no hardship on the 
lessor of the plaintiff in suffering matters to remain in the 
state they were in before the second lease was granted ; but 
much injustice to the defendant in extinguishing his former 
term when that which was the consideration for it is avoided. 

Lord Ellenborough, C. J. now delivered judgment 
(after stating the special verdict). — ^The question upon this 
special verdict is. Whether the lease of the 19th of May, 
1743 , was determined and put an end to by that of the 14th 
of May, 1784? The affirmative of this proposition has 
been contended for upon the part of the plaintiff on three 
grounds : 1st, That the acceptance of the second lease was 
an implied surrender of the former lease; 2dly, That the 
cancelling of the first lease amounts, of itself, to a surrender 
of the term thereby granted ; and 3dly, That the execution 
of tlie counterpart of the lease of 1784, is a surrender of that 
of 1743 , within the provision of the statute of frauds. Upon 
the two last of these grounds, the Court never entertained 
any doubt; for, as it is enacted by the statute of frauds. 
That no lease of any lands or houses shall be surrendered, 
unless by deed or note in writing, signed by the party or 
his agent thereunto lawfully authorized by writing, or by act 
and operation of law,’^ the act of cancellation, which can in 
no allowable sense of the words be considered as either a 
deed or a note in writing,’* cannot since that statute be a 
surrender ; nor can the countei*part of the second lease enure 
as such, unless it does so by operation of law; inasmuch 
as it does not purport in its terms to be of itself a surrender, 
having no words in it which denote or can amount to a 
yielding or rendering up of the interest of the Archbishop to 
Mrs. Egerton; but merely recites that the grant of the new 
is partly in consideration of the surrender of the first inden- 
ture 
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ture (which surrender, however, if any such had in fact 1805. 
been made, ought to have been specially found by the jury) 
and which fact of previous surrender this recital by no means Earl of 
necessarily imports ; for the statement in the counterpart bcRKELEr 
will be sufficiently accurate, if the acceptance of the second Alpfoi York. 
lease would by operation of law be a surrender of the former. 

And indeed this point was not much pressed by either of 
the gentlemen, who veiy ably argued this case on behalf of 
Lord Berkeley. But the material ground on which they [ 102 ] 

contended, that the acceptance of the second lease was a 
surrender of the first, is this : That Mrs. Egerton having a life- 
estate, it was competent to her to make leases by virtue of 
such interest, independent of the power given to lier by the 
will of Lord Berkeley of Si^atton ; and that the lease of 1784 
being a good lease, capable of taking effect out of her life 
estate, was not void ah initioy but passed an interest ; and 
being accepted, worked a surrender of the first lease, inas- 
much as the two leases could not stand together. — In sup- 
port of this position, Co. Lit. 45 was cited; where it is laid 
down as to ecclesiastical leases, that though not warranted 
by the 1st and 13th Eliz, they are good against the lessor, 
if a sole corporation; and, during the life of the head, if 
made by an aggregate one. And Whitley v. Gotighy DyeVy 
140 — 6 (where a husband and his wife being seised of an 
estate tail, the husband made a lease for 18 years to one, who 
had in the lands demised a term of 99 years, the acceptance 
of which lease was holdeu to be a surrender of the prior 
term, though the wife after the death of her husband avoid- 
ed the lease made by him) was, together with various other 
cases, cited to shew, that the acceptance of a voidable 
lease is a surrender, though the acceptance of a void lease 
is not ; which position the counsel for the defendant did not 
dispute. On the other side it was contended, that as be- 
tween the plaintiff, the Earl of Berkeley y and the defendant, 
the Archbishop, the lease must be taken to be void ab 
initioy whatever it might be as between the Archbishop and 
Mrs. Egerton; for that the same instrument may at dif- 
ferent times have a different operation. As a lease by a tenant 
for life, and him in remainder is, during the life of the tenant 
for life, his lease, and the confirmation of the remainder- 
man ; and after the death of the tenant for life the lease of [ 103 ] 

the 
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the remainder-man, and the confirmation of tlie tenant 
for life. That according to the authority of Wilson and 
Sewelly 4 Burr. 1945, and 1 Black. Rep. 617 y and of Daui- 
son V. Stanley y 4 Burr. 2210, unless the second lease passed 
. an interest according to the contract, it could not operate as 
an implied surrender : and that those cases further prove, 
that it is no surrender unless the lessee take all the interest 
which the second lease purports to grant ; which, under Mrs. 
Egerton's lease the Archbishop certainly did not do. In 
support of which position a case from 2 Rollers Jbr. 495, let- 
ter F. p. 7y was relied on ; where it was laid down. That a lease 
by a dean and chapter, not warranted by the stat. 13th of 
E^liz. is not a surrender of a prior lease, it being void : — and 
yet, according to the doctrine of Lord Co/ce, 1 Inst. 45, a, it 
is clearly good during the life of the dean. But we do not 
think this last case from Rollers Jbr. an authority for such a 
position; for although there may be now no question but 
that such lease would be good during the life of the dean, 
yet it appears not to have been so understood in the time of 
Lord Holley according to the M S. note of Lord //a/e, cited 
by the plaintilFs counsel from the notes in Mr. Hargreave's 
edit, of Co. Litt. p. 45, note 4, and from the case of South-- 
well College and the Bishop of Lincohiy 1 Mod. 205 ; where 
Ellisy J. said that Mr. Justice Jones, in the case of Lloyd and 
Gregory, denied Hunt and Singleton's case ; which is the 
authority referred to by I^rd Coke in support of his opi- 
nion given in 1 Inst. 45. According to the argument used 
on behalf of the plaintiff, he is entitled to recover the mes- 
suage in question, because the lease of Mrs. Egerfon not 
having been made in compliance with the condition in the 
leasing power, which requires the best and most improved 
rent that can be got at the time of making the lease to be 
reserved, would not operate as an appointment of an interest 
to the Archbishop under that power ; and that, therefore, he 
took no estate under the will of Lord Berkeley of Stratton : 
and though the lease be void on this account as to the Arch- 
bishop, i. e. ^ as an appointment under the power," yet, that 
it is not void in toto as to him ; for that it passed an interest 
out of Mrs. Egerton's life estate, and operated as to him as a 
demise for years by a tenant for life, which would pass an 
interest for so many years as her life should endure. For 

this 



iM THB Forty-fifth Yjbar of GEORGE 111. 


104 


this last position no authority was cited in the argument but 1B05. 
the passage in Lord Cofee, of which I have taken notice ; 
where he says, that a lease made by an ecclesiastical person, J3arl of 

not according to the provisions of the restraining statutes, is 
good during his life : but that, it must be remembered, is the Ahp.ofYoRK 
case of a lease, which, but for the disabling statutes, would 
be good for the whole period contained in it, and which could 
only take effect in one way, namely out of the estate of the 
lessor : and that the question there did not properly turn on 
the effect of the instrument, but on the construction of the 
disabling statutes, i. c. whether they made it void ab initio^ 
or only void as against the successor; leaving the lease to 
have the effect and operation it had prior to the statutes for 
so long time, as it did not prejudice the rights which those 
statutes were made to protect. But the provisions in Lord 
Berkeley'^ will did not contemplate nor had in any manner 
for their object, the restraint of any faculty or ability to de- 
mise, which Mrs. Egerton would have in virtue of her life- 
estate. One of the first rules for the construction of deeds 
is, Verba intentioni, et non e contra, debent inservire, Slieph, 

Touchsione, 8G. And in the case of Gybson and Searle, 

Cro. Jac, I 7 G, the rule was recognized in the case of a sur- [ ] 

render ; wliere the Court resolved tinanimously that it was 
not a surrender, for that ought to be the intejit of the par- 
ties and it appears that tliere was not any intent of the 
parties, but, &c. ; and afterwards, ‘‘ this lease was made 
^\lth an intendment to his benefit, and not to his hindrance, 
as it should be if it should be construed a surrender,’’ &c. 

And in Goodtitle v. Bailey, Cowp. (>00, Lord Mansfield 
lays it down, that deeds shall be construed as to “ ope- 
rate according to the intention of the parties, if by law they 
may ; and if they cannot operate in one form, they shall 
operate in that which by law will effectuate the intention.** 

And such was the law in the time of Lord Coke as to con- 
veyances by the common law ; though the same rule did not 
hold as to conveyances by the statute of uses ; which, in 
many cases, were not allowed to operate in any way but that 
in which the party intended they should operate ; for it is 
laid down in 1 Inst. 49, “ That where a man has two ways 
to pass lands, and both by the common law, and he intends 
to pass them by one of the ways ; yet, ut res magis valeat, 

it 
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it shall pass by the other ; but where a man might pass lands 
either by the common law, or by raising a use, in many 
cases it is held otherwise.*’ And even where a conveyance 
might operate in one of two ways under the statute of uses, 
as the i?itent of the parties was considered as working much 
in the raising and direction of uses, it has been holden. That if 
a man intended to pass land one Way, it should not pass 
another way, contrary to his intent. To this effect is the 
case of Samon v. JoneSy 2 Vent. 318, determined in the 
House of Lords j and though, as it is said in Osman v. 
Sheafey 3 Lev. 370, The Judges have, in later times, had 
more consideration to the substance; viz. the passing the 
estate according to the intent of the parties, than the shadow 
and manner of passing it;” and where the intent of the par- 
ties is ap{)arent to pass a thing one way or another, a deed 
may be good either way, and may enure to divers purposes . 
and he to whom the deed is made shall have his election 
which way to take it, and may take it that way which is 
most for his advantage, — yet there is no case or authority 
which says, that if a conveyance cannot operate ^ in the 
way intended * to pass the estate intended, that it shall ope- 
rate in another way to pass an estate, which was not intend- 
ed, and not within the contemplation of the parties: And 
though the manner of passing an estate is not to be regard- 
ed ;” yet, the inteyit is to be regarded, What estate is to 
pass, and to whom ?” And so it is laid down by Lord C. J. 
Willis in his Report, 687. 

Let us then examine and see what was the intent of the 
parties in this case. Was it to take an interest under the 
power only, or to take an interest out of Mrs. Egerto/i's life- 
estate, in case the lease could not operate as an appoint- 
ment under the power? As to this point, it is impossible to 
doubt. At the time of the new lease the Archbishop had 
65 years, the unexpired remainder of a term of 98 years in 
the messuage in (juestion, an interest of greater value than 
an estate for any single life ; for this interest he could not 
mean to substitute a lease during Mrs. Egerton's life only. 
The lease itself also, by its term, shews the inte^ition of the 
parties to be only an appointment under the power : for 
Mrs. Egerfow professes to make the lease ^ by virtue of and 
in execution of the power and authority given and reserved 

to 
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to her by Lord Berkeley of Stratton/ Thus she in most dis- 1805. 

tinct terms refers the act she was then ^doing to that power, 

and does not in the slightest degree shew any intention of ^arf o? 
granting an interest by way of demise, as owner of the life- Bf.rkeley 
estate ; for tho’* the lease, after referring to the power, goes Abp.^fYoRK. 
on with some words more general, as any other powder,'’ * [ 107 3 
&c. ; yet technically speaking, power does not apply to the 
sort of interest which the ownership gives ; for which there 
is the authority of Lord Thurlow, in 3 Bro, Chan, Cas, 35, 
if any authority on this head were wanting. The redden- 
dum is consistent with the same intent, and proper for a 
lease made in pursuance of the power ; for it makes the rent 
payable to Mrs. E, herself for life, and ‘ afterwards to those 
in remainder 5’ who, had she intended a demise out of her 
life-estate, would have had no claim to any rent to be reser- 
ved under it ; and the rent is exclusively reserved to those 
in remainder, without any alternative provision for payment of 
an apportioned part of it, in case of Mrs. Egerton^s death, 
to which her representatives would be entitled in the event 
of her dying between two rent days ; and which would have 
been proper, if a demise by her as tenant for life had in 
any event been intended. From hence it appears unques- 
tionably clear what w^us her intention, — what the interest 
she meant to convey, — and what the act she meant to exe- 
cute. The other party to the deed, the Archbishop, by exe- 
cuting the counterpart, as distinctly shews on his part what 
he meant to accept, which could be only what by the lease 
Mrs. Egertou meant to grant : his object unquestionably 
being to come in under Lord Berkelej/s will, and not under 
Mrs. Egerto?iy and to acquire an interest which might pre- 
cede and take place of all the estates subsequent to Mrs. 

Egerton’s which were limited by Lord Berkeley's will ; and 
were thereby also made subject to the power; and not in 
any event to let in the interest of the remainder-men on the 
death of the tenant for life, to his own prejudice, and to the 
destruction of the interest he had in the premises. If the new [ 108 3 
lease be a surrender of the old one, it must so operate by 
construing the Archbishop’s acceptance of it to be an as- 
sent on his part to take a demise from Mrs. Egertou as 
owner of the estate, contrary to the plain meaning and pur- 
port of the deed, to the manifest disadvantage of himself; 
and this, though he now expressly disclaims, and at no time 

appears 
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appears to have claimed any interest which Mrs. Egerton 
could give him independent of the power. In Sir E. Clare* s 
case, 6 Cokey 18, it is laid down, That if a man make a feoff- 


Roe dcm. 
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nient to the use of such persons as he should appoint by 
Abp.of York, will, and until appointment to the use of himselt in fee, 


and he afterwards devise the land without any reference to 
his power, he shall be considered as declaring his intent 
to devise the land as owner, and not to limit an use accord- 
ing to his authority.” So here vice versa^ as the lease ex- 
pressly refers to the power, and reserves the rent to the per- 
sons in remainder, the parties have declared their intent, that 
this deed should operate as an appointment, and not as the 
demise of the tenant for life. In Hohariy 159, it is laid 
down, That if your act may work two ways, both arising 
out of your interest, election is given to the patient to use it 
either way on the other hand, “ If the act will work two 
ways, the one by an interest, and the other by an authority 
or power, and the act be indifferent, the law will attribute it 
to the interest, and not to the authority and lastly, 
where interest and authority meet, if the party declare 
clearly that his will is. That this shall take effect by his au- 
thority or powery then it shall prevail against interest; for 
7nodus et conveniio vbicunt legem'* Now, in this case, the 
parties have declared most clearly and unequivocally, that 
their will is, that this shall lake effect by the authority of 
power. Whether or not this lease would operate as between 
[ 109 ] the parties to it by estoppel, is not material for the present 
purpose to inquire ; it is sufficient to warrant us in deciding 
for the defendant, if it did not pass an interest ; which, we 
are of opinion, it did not. As in this case our judgment 
is formed upon this ground ; viz. That Mrs. Egerton having 
a power to appoint, and an estate also which enabled her to 
demise independent of her power, both parties intended an 
appointment under the first, and not a grant out of the 
latter; and that tKe deed shall not be allowed to operate 
contrary to such their intention ; it will not be necessary to 
examine the cases of Wilson and Sewelly and Eaxnson v. 
Stanley y where the lessees could have but one thing in their 
contemplation ; viz. a demise out of the interests which the 
lessors in those cases either had, or were supposed to have in 
the premises demised. It may, however, be observed, That 

the 
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the general reasoning to be found in those cases, applies most IB05. 
strongly to the present. The effect of our opinion will be, 

That the period of the Earl of Berkeley coming into posses- Earl of 

sion of the estate, will not be postponed to any later time 

than was in the immediate contemplation of the devisor ; Abp.of*YoRK. 

that the Archbishop will acquire no advantage, and only 

not suffer a loss by what was probably the mistake of some 

less cautious or skilful adviser: and this result is what one 

cannot but feel to be the real justice of the case; and it 

would have been a circumstance to be regretted, if the law 

had been found to be otherwise. 

Judgment for the Defendant. 


Cole and Others against Gower and Piggott. 

T H E Plaintiffs declared in assumpsit y on a promissory 
note made by the Defendants, dated 8th o( Jpril, 1803, 
whereby they promised, two months after date, to pay to 
the plaintiffs, by the names and additions of Messrs. Cole, 
&c. ^ the churchwardens and overseers of the poor^ of the 
parish of Pulloxhilly in the county of Bedfordy or order, (5/. 
The declaration also contained the common money counts. 
The defendants pleaded no?i assumjmt as to all but 5/., and 
a tender of that sum. At the trial before Groscy J. at the 
last Bedford assizes, a verdict was found for the defendants 
on the plea of tender, and for the plaintiffs on the general 
issue, with 20^. damages; subject to the opinion of the 
Court, on the following case : — 

' On the 22d of January y 1803, one Mary Taylor y single 
woman, being a pauper of the parish of PulloxhiUy swore a 
bastard child (of which she was then pregnant) to Gower, 
one of the defendants, who was apprehended under a war- 
rant in that behalf on the of April following. Shortly 
after his arrest, and before he had been carried before any 
magistrate, he offered to compromise the affair with the 
parish, and to pay the parish officers 20/. if they would give 
him time; and they agreed to take the 20/, by instalments, se- 
cured by a sufficient person. Gower was thereupon released 
out of custody at his request, that he might find such surety : 
VoL. VI. G promising 
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promising to meet the parish-officers and settle the business 
next day ; and he accordingly met them on the 8th of Aprils 
together witli the other defendant Piggotty whom Gower of- 
fered as his surety ; when it was finally agreed, between all the 
parties, that the 20/. should be paid by three instalments, to be 
secured by three joint promissory notes of the defendants, to 
bear date respectively the 8th of April. The first (w’hereon 
the present action is brought) at two months date for 6 /. ; 
tlie second at twelve months, for 71 . ; the third at twenty- 
four months, for 71- The three notes w^rc accordingly pre- 
pared by Piggotfy who also prepared the memorandum after- 
mentioned. Before the notes and the memorandum were 
signed, Piggott (in the presence and hearing of Gower) asked 
the parisli-officcrs. Whether they, expected that the notes 
sliould be paid in case the child died ? — who answered. 
That, without a doubt, it would be expected that the money 
should be paid in all events. Whereupon the defendants 
signed the throe promissory notes, and delivered them to 
the plaintiff Cole; and he signed the following memoran- 
dum, on the part of the parish, and delivered it over to 
Gower ; which memorandum, dated 8th April, 1803, stated 
(in substance) That whereas Mary Taylor^ of the parish 
of Pulloxhillj &c. single woman, had, by her voluntary ex- 
amination, taken in writing upon oath, before E. T. a ma- 
gistrate of the county, on the 22d of January, 1803, declared 
herself to be with child, which was likely to be born a bas- 
tard, and to be chargeable to the parish of Pulloxliill, and 
had charged W. Gower with being the father, &c. : And 
whereas the said IV. Gower and J. Piggott had given to the 
parish-officers their joint notes of hand for the payment of 
20Z. by instalments, to indemnify the parish from the costs 
and charges of maintaining and providing for the child, of 
which Mary Taylor was so enseint; therefore he. Cole, 
one of the churchwardens, &c. on behalf of himself and the 
rest of the inhabitants of the parish, did thereby undertake 
and agree to provide for and maintain such child, &c. and 
to indemnify IV. Gower from maintaining the same, and all 
costs, charges, and expences which he might sustain on ac- 
count thereof.'’ The first note became due on the 11th of 
Junoy 1803 ; and on the 17th, Mary Taylor, the pauper, waa 
4elivered of a still-born bastard child, in the parish of JPw/- 

ioxhill ; 
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loxhill: and the defendants being called upon to discharge 1805. 
their first note, tendered 5Z. in part payment of it ; but re- c^' 

fused to pay the remaining 20^. urging that 5/. was the full agaimt 

extent to which the parish had been damnified. The dc- Gower. 
fendants at the trial proved their plea of tender of the 5/. ; 
and the plaintiffs did not make out in evidence that the pa- 
rish had been damnified to above the amount of 5/.; but, 
on the contrary, that they had only expended SL 1 1^. by 
reason of the premises. The question for the opinion of the 
Court was. Whether the plaintiffs w’ere entitled to recover ? 

JBest^ for the plaintiffs, contended. That they were entitled 
to recover the full amount of the note ; and not merely to 
the extent of the damage actually sustained by the parish. 

The stat. 18 Efiz. c. 3. empowers two magistrates to charge 
the putative father of a bastard child with the maintenance 
of it after birth. The stat. 6 Geo. 2. c. 31. enables them to 
commit him before the birth, upon the oath of the inotlier, 
unless he give security to indemnify the parish, or enter into 
recognizance with sufficient surety to appear at the next 
Sessions, and abide the order there made. In either case, 
it is compulsory on the father to maintain the child, to what- 
ever amount the expence may be. If the father should be 
unable at any time to defray the charge, it must fall upon 
the parish. There is nothing then illegal in the father 
agreeing with the parish to pay them a certain sum, at all 
events, in lieu of the indefinite responsibility which he [ 113 ] 
would otherwise lie under, to indemnify them against the 
charge of maintenance, they taking upon themselves such 
charge. The compromise is beneficial to both parties : — to 
the father, because he gets rid of a burden to an indefinite 
amount, which may exceed what his future ability will enable 
him to pay, and thereby subject himself to imprisonment ; 
and to the parish, because they secure, at all events, a cer- 
tain fund for the maintenance of the child, which they 
might otherwise lose by the future inability or absconding of 
the father ; and the child cannot suffer, as at all events it 
must be maintained either by the parents or the parish. The 
statutes do not say that all other methods of providing for a 
bastard child than those pointed out therein shall be void ; 
nor do they prevent the father from making a contract of 
this sort with any other for his own benefit and that of his 

G 2 child ; 
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1805. child : and if it were lawful for him to have contracted with 
any individual for the care and maintenance of the child for 
against a certain siini, there is no reason why he may not make the 

Gower, same contract with the parish-officers. At all events, if the 

statute of Geo. 2. restricted the parish-officers from demand- 
ing of the father any further security than what was sufficient 
to indemnify them, the defendants have waived the benefit 
of it in this instance, by consenting to give the security, 
after warning that the whole amount of it would be required ; 
and as, if the expence had been more than the 20/. the father 
could not have been made to contribute further, there 

will be no mutuality in the contract if he be not liable now 

for the whole. 

GaseleCy contra. This contract is void, being against the 
[ 114 ] positive provisions of the legislature, and against public 
policy. The object of the statute of Geo. 2. is not the punish- 
ment of the father, but the indemnity of the parish. The 
words of it are express to that purpose. The parish-officers 
then, to whom this note was given in their oflicial capacity, 
cannot take any other security than that which they arc di- 
rected and authorized to take by that statute for their indem- 
nity. The note therefore, ultra the expence incurred by 
the parish, is without consideration. There is no mutuality 
in the contract ; for not being conformable to the statute, it 
would not have bound the parish ; but any subsequent, or 
even the same parish-officers might still have enforced the 
provisions of the statute against the putative father. He 
never meant to take the personal undertaking of Cole, but of 
the parish, that he should not be called upon again; and 
as Cole had not the authority he assumed to have to bind the 
parish, the security taken of the father in exchange for 
CoZe’s personal undertaking was a fraud upon the former, 
who could not be considered as a free agent, when he gav^c 
it, being in custody at the time. It is true, there arc no ne- 
gative words in this statute prohibiting any other kind of 
security from being taken, as in the statute requiring sheriffs 
to take bail-bonds ; but the statute of Geo. 2. is in effect the 
same, by giving a new security to the parish, and directing 
the particular form of it : and in ff^ild v. Grijffin, at the Sit- 
tings after last Trinity Term at Westminster, where a similar 
note was given in absolute terms, Lord Ellenborough was of 

opinion 
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opinion. That the defendant was only liable to indemnify 
the parish ; and it being proved that they had been indem- 
nified, there was a verdict for th» defendant : but fnrtlicr, 
the taking such a security is against public policy. It is a 
species of wager upon the life of the child, giving an in- 
terest in its death to the parish-officers, upon whom the law 
devolves the duty of protecting it : and who, in virtue of 
such contract, take upon them the personal custody of the 
infant. h\ Jones v. Itandall Taj a wager on the event of a 
suit, which would be good as between indilferent persons, 
was considered illegal, if made with one who was to sit in 
judgment upon it, because it gave him an interest in decid- 
ing one way. 

JSestj in reply. It wDuld be attended with great public 
inconvenience if contracts of this sort, which are in com- 
moil use throughout the kingdom, were declared to be ille- 
gal ; for it frequently happens, that parishes have no other 
method of securing to themselves the indemnity which the 
legislature intended them, than by taking a certain sum in 
the first instance ; and if such agreements be illegal, the pu- 
tative father, after payment of the money, will have his ac- 
tion for money had and received, to recover back the con- 
sideration whenever the child dies. It is not to be presumed 
that the parish-officers will neglect the objects of their care 
in this more than in other instances, or suffer them inten- 
tionally to perish for the sake of getting rid of the charge. 
This was a substantial compliance with the Act of Parlia- 
ment ; and it might as well be said. That in order to legalize 
the security, it w’ould be necessary first to carry the puta- 
tive father before a magistrate. The statute docs not specify 
the form in which the security is to be taken. At all events, 
the undertaking by Cole, to indemnify the father, is a good 
consideration for his note. 

Lord Ellenborough, C. J. I am of opinion, That the 
plaintiffs are not entitled to recover beyond the sum paid into 
Court, whether considering the contract as void, upon 
principles of public policy, or considering it with relation 
to the individuals with whom it was made, as a contract for 
gain or loss by persons clothed with a public trust, upon 

(a) Cowp. 39. 
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the subject-matter of their trust, and giving them an inte- 
rest in the mal-execution of it. It is a shocking considera- 
tion, that, by means of such a security as this, the parish- 
officers, who have a public duty imposed upon them, to take 
care that the father shall make a proper provision for the 
maintenance of the child, acquire an interest that the child 
should live as short a time as possible. In the case even of a 
private trustee, the Court of Chancery will not permit him 
to become a purchaser of an estate which he is entrusted to 
sell ; because it gives him an interest to lessen the purchase- 
money. Considering the security as given to the parish-offi- 
cers, only in their individual capacity, it is giving them a 
temptation to deal with negligence, at least in that most im- 
portant trust, — the care of children of tender age, which is 
committed to them : but if made to them in their represent,- 
ative character, and the parish were to receive the benefit 
ol the money when recovered, which was the manifest in- 
tention of the parties, it is placing parish-officers in a situa- 
tion which the legislature did not mean to do, and which 
public policy forbids. The law did not mean to make this 
a matter of speculation of loss or gain to the parish : it has 
said. That the security shall be given to them, in order to 
indemnify the parish. I therefore consider the law* as hav- 
ing spoken upon the subject ^ and it having said. That the 
security shall be taken for an indemnity^ it has excluded 
every other consideration. The parish-officers are not to 
speculate; but to take the security as a matter of public 
duty, in the form prescribed by the Act : and taking it in the 
form they have done, is contrary both to the direct letter and 
to the general policy of the law. 

Grose, J. There are two ways of considering this secu- 
rity ; the one legal, the other illegal. The legal way of con- 
sidering it is in conformity to the directions of the Act of 
Geo. 2. as a note of indemnity; and, as such, it would be 
I)roper and legal : but in that view of it, the tender made 
was more than enough to cover the expences incurred. In 
the other mode of considering it, <is a security for a certain 
sum, payable at all events, it is illegal. The persons to 
whom it was given are the parish-officers, upon whom a 
duty is thrown by law, and authority given to them to tiike 
security for indemnifying the parish against the charge of 

main- 
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inaiiitaining bastard children. They cannot, therefore, con- 18o5. 
vert a power given them, for the mere purpose of indemnity, 
into a matter of bargain and speculation upon the life and against 
death of the child, thereby making it the interest of the pa- Gower. 
rish to get rid of the child as soon as possible : and though 
nothing of that sort appear in the case before the Court, yet 
out of Court such things have been heard of ; and it is ob- 
vious that they may happen. It is, however, enough to say, 

That the taking of an absolute security is against the policy 
of the law, which meant only to secure an indemnity to the 
parish. Parish-officers ought to pursue the statute ; and 
not to lay a wager in effect on the continuance of the child’s 
life. The practice leads to public inconvenience, and is 
contrary to their duty. The power given them by the sta- 
tute may, in this manner, be converted into an engine of f 118 ] 
oppression, by their enforcing the security taken for the 
whole sum before the whole expence has been incurred by the 
parish. 

Lawrence, J. I agree with the rest of the Court upon 
the construction of the statute, though I confess 1 have had 
some doubt upon the inexpediency of the practice which has 
prevailed ; for it may often happen, that the putative father 
may be able to procure friends to enter into security for him 
to a certain amount, who would not umlertake to indemnify 
the parish to an indefinite extent ; and they may thus be left 
without any other security than the precarious future respon- 
sibility of the putative father himself. The statute, however, 
certainly meant merely to indemnify the parish, and not to 
create a speculation of loss or profit to them upon the life 
or death of the child ; and the parish-officers should have no 
temptation to be careless in the execution of their trust : and 
it must be admitted, 'that they will not have the same interest 
to take care of the child, for whose maintenance tlicy have 
received security for a sum certain, as if it were taken only 
for their indemnity. Upon the whole, therefore, weighing the 
inconveniences on either side, it is better to abide by the strict 
letter of the statute. * 

Le Blanc, J. I agree with my brothers, upon the ground 
of public policy. The legislature have marked out to tlie 
parish-officers what line they are to pursue iu taking the re- 
quired security, and their duty towards the children. The 

parisJi- 
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parish-officers are to call upon the father to give security, for 
indemnifying the parish against the charge of maintaining 
the child, whom they are bound to see provided for and 
taken care of ; and the father is to be committed if he do 
not give such security, or enter into recognizance to appear 
at the next Quarter Sessions, and abide their order. It is 
said. That the father might enter into such a contract with 
any individual ; but we must distinguish this from a con- 
tract with private individuals; it is a contract with these 
plaintiffs as parish-officers; and must therefore be construed 
with reference to the statute, which directs the security to 
be taken; the object of which was, the indemnity of the 
parishioners against the burden of maintaining the child. 
Now that object cannot be attained by taking an absolute 
security, in the first instance, so well as by taking it as an 
indemnity; for if the money be received immediately^ the 
benefit is to those persons only who are then living in the 
parish, while the burden may be thrown on future parish- 
ioners ; whereas the Act meant that those who w’ere to bear 
the burden should have the benefit of the indemnity. Be- 
sides which, by taking an absolute security, a temptation is 
holden out to the parish-officers to neglect their duty. On 
these grounds I agree that the postea should be delivered to 
the defendants. Postea to the Defendants. 


Dob, on the Demise of Strickland and Another, against 
Spence and Another, 

T his was an ejectment on a demise, laid the day after 
Old Ladv-day last, brought to recover a farm in Forfc- 

a tenant ot a ^ ^ ^ i . , . 

farm “ to en- sliire^ part 01 certain estates vested m trustees for charitable 
lage*”land at' which the Defendants were tenants from year to 

Candlemas, year; aud the single question was, Whether they had re- 
house^ an? all ceived a legal notice to quit ? The tenancy commenced at 
other the pre> QW Lady-day ; and the defendanti^^ by a written agreement, 

day following; dated 17th of July^ ^777 i between them and the trustees, 
and that when 

he left the farm, he should quit the same according to the times of entry as aforesaid 
and the rent was reserved half-yearly at Michaelmas and Lady-day, — held, that a notice to 
quit, delivered half a year before Lady-day, but less than half a year before Candlemas, was 
good; the taking being in substance from Lady-day, with a privilege for the incoming tenant 
to enter on the arable land at Candlemas, for the sake of ploughing, &c. 

agreed 


[ 120 ] 
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agreed to become tenants under the trustees for the farm, 
which was described as being then in their own occupation, 

and to enter on the same premises as follows; namely, on 
the tillage land at Candlemas last past, and on the house and 
all other the premises at Lxidy-day following ; and that when- 
ever they (the defendants) left the said farm, they should quit 
the same according to the times of entry as aforesaid,*^ The de- 
fendants also agreed to pay the rent (11/. 19^.) half-yearly: 
at Michaelmas and Lady-day. The notice to quit was dated 
and served on the 23(1 of Augusty 1803, to quit at the end of the 
year; and a receipt for half a year’s rent due at Old Lady-day, 
1804, was proved to have been taken by the defendants. On 
this evidence, the defendants’ counsel contended for a non- 
suit at the trial, before Chambre, J. at the last York assizes, 
on the ground that the period between the 23d of August, 
when the notice to quit was served, and either New or Old 
Candlemas (a), the time for quitting the tillage land, was less 
than half a year. It was settled however, that the plaintiff 
should take a verdict, with liberty for the defendants to apply 
to enter a nonsuit. Such application was accordingly made 
in Michaelmas Term last, and a rule nisi obtained; against 
which 

Park and TV. Walton now shewed cause, and relied 
upon the case of Doe d. Dagget v. Snowdon, (b) as in 
point; where the tenant having entered on the farm, on an 
agreement to hold the arable land from Old Candlemas, the 
pasture from Old Lady- day, and the meadow from Old May- 
day, the rent being reserved half-yearly at Old Michaelmas 
and Lady-days, a notice delivered before Old Michaelmas to 
(]uit at Old Lay -day was holden to be sufficient. It was in- 
deed said in the argument of Doe v. Calvert, (c) that the 
case of Doe v. S7iowdon had been questioned by Lord Ken- 
yon, in an ejectment tried before him at Stafford, in 1788, 
upon the demise of Lord Grey de Wilton; but a distinction 
was noticed by the Court between the two cases cited in 
giving judgment in the principal case, that it did not appear 
in Lord Grey de Wilton's case whether the notice to quit 
were given half a year before Lady-day, when the rent was 

(rt) Old Candlemas is now the 14th of February. (6) 2 Blac. Rep. 1224. 

(c) 2 East, 382, 4, 
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payable^ or not, so as to bring it within the rule laid down in 
Doe V. Snowdon^ Now here the notice was given above 
half a year before Old Lady •day ^ though not half a year 
before Old Candlemas. In Doe v. Snowdon^ the Court said. 
That the true construction of such an agreement as this was, 
that it was an holding from Lady-day to Lady-day^ with a 
licence to the incoming tenant to enter the arable land at 
Candlemas^ to prepare it for the Lent corn ; and that the re- 
quiring so early a notice to quit to be given as on the 13th of 
^gusty would be only giving the tenant an opportunity to 
injure the land, by taking a second crop of hay from the 
meadows. And they referred to a case of Doe d. Earl of 
Lgremont y, Clayton^ at Fork summer assizes, 179^5 where 
Mr, Justice Rooke held, that a notice to quit, given conform- 
ably to the rule laid down in Doe v. Snowdon^ was sufficient. 

CockeUy Serjt. in support of the rule. The case of Doe 
V. Snowdon^ turned upon the custom of the country, which 
may be let in as evidence of the holding where no express 
contract appears $ but cannot govern a case like the present, 
where the parties have committed the precise agreement be- 
tween them to writing, which must speak for itself. Here 
there is no ambiguity in the contract ; for the tenants were 
not only to enter on the different parts of the premises at 
different times, which must therefore constitute a distinct 
holding of the respective parts from the respective times ; but 
it was expressly stipulated, That whenever the tenants left 
the said farm, they should quit the same according to the 
times qf entry as aforesaidJ* The whole forms one entire 
contract, and no part can be expunged; neither can it be 
controlled by any supposed custom of the country in direct 
opposition to the terms of the contract : in this respect also 
it is distinguishable from the former case. [Lord Ellenbo- 
fough, C. J. The agreement to quit, according to the 
times of entry, is no more than what the law would have 
implied if it had not been so expressed, and therefore cannot 
differ this case from that of Doe v. Snowdon. Le Blanc^ J. 
The custom of the couiitiy would not make the tenant quit 
at a different time fix)m that at which he entered.] The 
custom is not regular or general ; it is different in different 
parts of Yorkshire. It is considered merely in the nature of 
a privilege to enter on the arable before the rest of the 

farm ; 
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farm; but here it is stipulated for, and forms part of the 1805. 
contract. 

Lord Ellenboroogh, C. J. The rule of law originally 
was, that reasonable notice to quit should be given where Spenci^* 
notice was necessary between landlord and tenants What 
notice shall be deemed reasonable, has received a constiiic- 
tion so long ago as the reign of Hen. 8 th, in a case in the 
year books, (a) that it shall be half a year’s notice. Then 
the case of Doe v. Snoicdon has decided. That the notice 
to quit shall refer to the substantial day of entry of the te- 
nant, though he may have before entered on the arable land 
for the benefit of ploughing and preparing it; and, That 
the incoming tenant may have the privilege of entering upon 
him for the same purpose, antecedent to the time of the 
notice ; and there is a particular convenience in having it 
so ; for if the landlord were bound to give his notice in 
August upon a Lady-day taking, the tenant would be warned 
of it time enough to enable him to lay up his pasture- 
ground after the first cutting, and take a second crop of hay, 
which would be very injurious to it, and which inconve- 
nience will be avoided by the tenant’s not liaving notice till 
Michaelmas of his tenancy being meant to be put an end to. 
Therefore, on the authority of that case, we may consider 
that the substantial time of entry by the tenant on the farm 
was at LaUy-dayj from whence the rent was made payable 5 [ 124 ] 

with a privilege to the tenant, on the one hand, to enter on 
the arable land before that period, for the purpose of pre- 
paring it; and, on the other hand, a stipulation by him 
when he quits the farm to allow the same privilege to the 
incoming tenant. Such appears to have been the general 
rule of construction laid down wdth respect to takings of 
this sort ; and being convenient in itself, it is better to abide 
by it. The particular terms of the agreement at first struct 
me as raising a distinction between this and the case of Doe 
v. Snowdon; but, upon further consideration, I think they 

(«) 13 Hen. 8. 1.5. b. 10. This is referred to in the MS. note of Throg- 
morton on the demise of Woadby u. Whelpdale, 13. R. Hil. 9 Geo. 3. from 
whence the short note of that case mentioned in Bull. Ni. Pri. 98, is taken, 
which does not mention that point. The conclusion of the note of Lord 
Mansfield’s judgment in the MS. is, “ 13 H. 8. 15 b. half a ycaPs notice so 
ancient as Henry tub’s time. Lodgings, tliree months’ notice sufficient.” And 
vide Right v. Darby, 1 Term Rep. 162, 3, 


mean 
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mean in effect the same thingf, that the substantial time of 
entry, with respect to the duration of the tenancy, was at 
Lady-dayy from whence the rent was to begin running, and 
not on the day which is anticipated by the privilege for enter- 
ing on the arable land. 

Grose, J. The entering of the incoming tenant on the 
arable lands at Candlemasy is merely for the privilege of 
ploughing at a time of the year when the land is of no use 
to the outgoing tenant ; that is a known fact : and the case 
of Doe V. Snowdon has put a legal construction upon this 
sort of agreement; so useful and reasonable that I should 
be sorry to disturb it, especially after so long an acquies- 
cence, when it has become the known rule of the country ; 
and upon such a subject, it is most important that there 
should be some fixed reasonable rule to guide landlords and 
tenants. 

liAWRENCE, J. The rule of law is, that reasonable notice 
to quit shall be given, in order to determine a tenancy from 
year to year. The question is, What is reasonable notice ? 
and that was long ago decided to be half a year with respect 
to houses and farms ; and it has been further considered as a 
substantial notice for half a year, if given with reference to 
the time of entry on the house and principal part of the 
farm ; from which time the rent is calculated, though it were 
agreed that the incoming tenant should enter before on the 
arable land at a time when the actual tenant of the premises 
could not be prejudiced by it : from Candlemas to Lady-day 
being considered as a time when such land is of no use 
to the outgoing tenant, but only to the incoming tenant, who 
is to prepare it for the future crop. Then considering the 
case as the Court of C. B. did in Doe v. Snowdon, the 
agreement is no more than securing a liberty for the incom- 
ing tenant to enter on the ploughing land at Candlemas, 
the substantial taking and time of entry of the tenant being 
from and at Lady-day. There is nothing in the terms of 
the contract about the time for notice to quit to be given ; 
that question arises out of the true construction of the con- 
tract taken altogether. I know that in some counties it is 
stated in the agreement. That the incoming tenant shall 
have liberty to enter at such a time to plough the land ; and, 
perhaps, that is the more cautious way of wording the con- 
tract ; 
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tract; but the terms here used, though not so accurately 1805. 

worded, mean, I think, the same thing. 

Le Blanc, J. This case falls directly within the rule of 
construction laid down in Doe v. S7iowdon; and if there Spence. 
were conflicting cases, I should abide by that as the most 
useful in experience, and not contrary to law. According 
to that case then, the Court will look to the substantial time 
of the holding; which is from Lady-day ^ the rent being 
payable Michaelmas -day and Lady-day; though for con- [126] 
venieiice sake the incoming tenant is to enter on the arable 
laud at Candlemas. Such land, from Candlemas to Lady-day^ 
is not in a condition to yield profit to the outgoing tenant ; 
and the only sense of requiring previous notice to be 
given him to determine h|^ tenancy is, that he may not 
be injured and deprived of his profits by being turned out 
on a sudden, or on short notice ; but it is no injury to him 
for the incoming tenant to come in upon the arable lands at 
Candlemas. 

Rule discharged. 


The King against Southerton, one, &c. 


Monday, 
Feb. 4th. 


T his was an information filed by the Attorney-General 

against the Defendant, an attorney of this Court ; upon by letter, or 
, . _ , . , 1 .1 11 • r otherwise, to 

which he was tried and convicted at the last assizes ror the put in motion 

a prosecution 
by a public 

officer to recover penalties for selling Fryar’s Balsam without a stamp (which by stat. 42 Geo. 3. 
c. 56. is prohibited to be vended without a stamped label) for the purpose of obtaining money 
to stay the, prosecution, is not such a threat as a firm and prudent man may not be expected to 
resist; and therefore is not in itself an indictable offence at common law, although it be alleged that 
tlie money was obtained ; no reference being made to any statute which prohibits such attempt. 

But it seems that such an offence is indictable upon the stat. 18 Eliz. c. 6. s. 4. for regulat- 
ing common informers, which prohibits the taking of money without consent of Court, under 
colour of process or without process, from any person, upon pretence of any offence against a 
penal law. 

But no indictment for any attempt to commit such a statutable misdemeanor can be sustained 
as a misdemeanor at common law, without at least bringing the offence intended within, and 
laying it to be against, the statute. 

Though if tlie party so threatened had been alleged to be guilty of the offence imputed 
within the statute imposing the duty and creating the penalty, such an attempt to compound 
and stifle a public prosecution for the sake of private lucre, in fraud of the revenue, and 
against the policy of the statute, which gives the penalty as auxiliary to the revenue, and in 
furtherance of public justice for example’s sake, might also, upon general principles, have been 
deemed a sufficient ground to sustain the indictment at common law. 

county 
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county of Somerset^ upon the fourth and subsequent coitnts. 
The fourth count charged. That the defendant, on the 23d 
of August^ 1803, wickedly and corruptly intending to abuse 
• tlw laws made for the protection of his Majesty's revenue y and 
support of his government, to the oppression of the subject, 
and to his own corrupt gain, and thereby to bring the same 
laws into hatred and contempt, and without any purpose 
of causing the same to be carried into legal execution’* for 
the good of the realm, sent a letter of that date to R. and 
IV. Allen, to the tenor and effect following, viz. Sirs, I 
(the defendant) am applied to, to prosecute an information 
against you (the Allens) for selling certain medicines with- 
out stamps. I have told the parties, That all such informa- 
tions must now be prosecuted*' by the public officer; and 
have advised them to let me write you on the subject, and 
hear what you have to say. If I can be of any service to 
you in stopping them, you will write me accordingly ; and 
1 will get the best terms I can” (signed by the defendant) with 
intent to extort and procure money from the said R. and IV. 
Allen, for the purpose of preventing the said prosecution, in 
the said letter alleged to be intended against the said JR. and 
JV. Allen, from being commenced, to the great damage, &c. 
and against the peace, &c. 

The fifth count (a) charged that the defendant, for his own 
corrupt advantage, unlawfully, wilfully, and corruptly, did 
^ attempt to extort and procure from JR. and IV. Allen 101. 

by threatening them that a prosecution should be cojli- 

menced against them,” under and by virtue of the statutes 
in that case made, for having sold a certain medicine, viz. 
Fryar's Balsam, without a stamp, unless they should pay 
10/. for the purpose of preventing such prosecution from 
taking place ; with intent to gain corrupt advantage to him- 
self^ to the great vexation and oppression of the subject; 
and thereby to bring the laws for the support and protection 
of the revenue into hatred and disrepute, &c. and against 
the peace, &c. The sixth count was for threatening the 
Allens that they should be prosecuted, under the statutes in 
that case made, for having sold medicines without stamps. 


<a) This and the subsequent counts varied from the fourth, in not stating 
the letter. 

with 
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with intent to obtain and extort money from them, imdet* 1805. 
pretence of putting a stop to such prosecution, against the 
peace, &c. There were other simitar counts, for threaten- 
ing other persons in the same manner and with the like ^^^'therton. 
intent. The fourteenth count stated. That the defendant, 
with intent to abuse the revenue laws, &c. (as before) and 
without any purpose of causing the same to be carried into 
legal execution for the public good, unlawfully, &c. threat- 
ened R. Pratchett with the prosecution of an information 
against him, for selling certain medicines without stamps,’* 
with intent to extort money from him, to induce the defend^ 
ant to prevent any such prosecution from being commenced 
against the said R. P. and to procure coriupt gains to him- 
self, to the great oppression, t&cc. and against the peace, &c. 

The fifteenth count contained the same allegations as the 
last ; ami added further. That the defendant then and there 
unlawfully received from R. Pratchett lOL for the purpose of 
preventing sueh prosecution from being commenced against 
him, to the great oppression of the subject, &c. and against 
the peace, &c. None of the counts concluded against the 
statute. 

Burroughs in Michaelmas Term last, moved to arrest the 
judgment, observing, That if the indictment were support- 
able at all, it must be so upon the principle laid down in 
Rex v. Scofield^ (a) That an attempt by any act done to com- 
mit a misdemeanor, though not completed, is itself a mis- 
demeanor. That the offence imputed in the fourth count of 
this indictment is the sending a threatening letter, and in 
the other counts, generally threatening certain persons with 
a prosecution, to recover penalties for certain supposed of- [ 129 ] 
fences against a penal law, in order to extort money from 
them for staying the prosecution. But, 1st, Such a threat 
constitutes no offence at common law, being merely nuga- 
tory. 2dly, In order to make such an attempt at Extortion 
(as it is called) an offence, it must at least be shewn to be a 
threat to prosecute for something which, if done by the 
party threatened, would be a prosecutable offence by some 
law ; whereas the charge threatened, of prosecuting for sell- 
ing medicines without a stamps is not a sufficient description 


(a) Cald. 39r, 40S. 


of 
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1805. of the offence vrithin the stat. 42. Geo. 3. c. 56. creating the 

_ ~ duty, the evasion of which was imputed by the threat : for 

The IviNO i-k. It ti l .1 ^ c 

against 2. imposes the duty generally, and ascertains the rate or 

SouTUERTON. Jt. gec. ^ rcQuIres the commissioners of stamps to provide 
the necessary stamps. Sec. 10 requires the vendors of such 
medicines to apply to the commissioners for paper-coverSj 
wrappers^ or labels^ to be affixed to the medicines. Sec. 11 
requires the commissioners to print 6n the said paper-covers, 
wrappers, or labels, some mark or words to denote the du- 
ties, which shall be delivered to the vendors ; and that such 
covers, wrappers, or labels, shall be fixed on such medicines 
before they are exposed to sale; and then sec. 12 gives a 
penalty of 10/. against the vendors of such medicines, with- 
out having proper covers, wrappers, or labels fixed to them. 
That therefore is the offence created by the Act. Again : 
The Act does not require a stamped label for all medicines ; 
but for such only as are described in the 1 9th section, which 
refers to a schedule at the end of the Act, describing the dif- 
ferent medicines by name. The counts then, all but one, 
which charges a threat of prosecution for selling Fryar's 
Balsam (one of the medicines named in the schedule) are 
defective, in not shewing that the medicines charged to be 
[ 130 ] were such as required stamped labels ; and that one 

count is open to the objection, that the offence is not laid 
to be against the statute, and to the other general objec- 
tions mentioned. 3dly, As every person mast be presumed 
to know the law, and as the stat. 43 Geo. 3. c. 73. (which 
gives a new schedule, and incorporates it with the former 
Act) prohibits {s. 4) any person, except the Attorney General, 
and the officers authorized by the Commissioners of Stanqis 
to sue for penalties under that Act, the parties threatened must 
have known that it was not in the power of the defendant, 
either to have instituted or relinquished any prosecution 
against them, even if they had been guilty of any offence 
within the law, which they are not alleged to have been; 
and therefore that he could not by possibility have executed 
his threat. 

The Attorney General was heard against the rule on the 
last day but one of last Term ; but for want of time, the 
case was ordered to stand over for further argument till this 
Term. 


The 
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The Court then expressed great doubt^ whether the sort of 1805. 
threat contained in the letter, stated in the 4th count, and 
stated generally in the other counts, were such as was in- against 
dictable at common law, being no more than a threat to SoumERToir. 
bring an action of debt, for penalties under a statute, which 
a firm man might well be presumed to resist. They desired, 
therefore, that tlie case might be argued on this general 
principle : and observed further. That the indictment M^as 
not framed on the stat. 18 c. 5. s. 4. which goes the 
length of prohibiting, under certain penalties and disabili- 
ties, any person, either under colour or pretence of process, 
or without process^ upon colour or pretence of any matter of [ 131 ] 
offence against any penal law, from taking any money or 
reward, or promise of reward, without consent of Court. Nor 
M as it framed on the stat. 30 Geo. 2. c. 24. udiich makes the 
sending of any letter, threatening to accuse any person of any 
crime, punishable by law with death, transportation, pillory, 
or other infamous punishment, with intent to extort or gain 
money, &c. an offence : and they asked, Whetlicr, before 
the last-mentioned statute, there were any case in the books 
of an indictment at common law for such a threat, even 
Mdiere money was obtained, unless where the threat were of 
personal violence, or calculated to create such fear as might 
be supposed to operate in constantem viruniy so as to constitute 
robbery, or unless the offence were laid in conspiracy. They 
also noticed, that the several counts alleged, That the threat 
M’as made with intent to extort money ; but that extortion 
meant, properly, the illegal obtaining of money from another, 
under pretence of right. 

Tim, j^ttorney General^ Gibbs^ Leus^ Serjt. and Dampiei\ 
shcM^ed cause against the rule in this Term. The indictment 
is founded on the assumption, that the threatening to put in 
force a penal statute, not for the purpose of convicting and 
bringing the offender to justice, and thereby to obtain the 
penalty for the informer and the Crown, but merely for the 
party’s own private purpose, illicitly to obtain money for not 
enforcing the law, is an indictable offence at common law; 
being an attempt to procure money by such means as, were 
the money procured by the means threatened, would clearly 
be a misdemeanor within the stat. 18 Eliz. c. 5. if not also 
at common law^ The 1 5th count indeed alleges. That the 

VoL. VI. H money 
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money was actually obtained by the defendant from one 
Pratchett^ by mc<T:ns of the threat, [Lord Ellenborovghy 
C. J. Slioiild you not have prosecuted for that offence 
upon the stat. 18 Eliz. which extends to takinj;^ money, &c. 
with or urithout process, under colour or pretence of any of- 
fence against a penal law ? The 3d clause of that Act, which 
contains a general prohibition against compounding, applies 
only to informers who have commenced prosecutions. The 
4th clause attaches more generally on aiiy persons commit- 
ting the offences prohibited, even before they become in- 
formers ; and that clause inflicts a specific punishment, 
Mdiich must be pursued ; but the defendant is not prosecuted 
upon the statute.] It docs not follow that these were not of- 
fences before that statute, because^ it inflicts particular pu- 
nishments on the commission of them not before specifically 
directed to be applied ; or if some new offences were thereby 
created, it does not follow^ that some of those included were 
not before offences at common law. It might not before have 
been an offence at common law for a common informer to 
Jiave compounded penalties for offences merely regarding 
private rights, though it were always an offence to have com- 
pounded jienalties for offences touching the crown or the 
public. The same observation applies to the stat. 30 Geo, 2. 
c, 24. the introductory part of which seems to consider that 
some at least of the offences therein mentioned were of- 
fences before ; for it speaks of such offenders’^ before the 
enacting part of the clause : though of that statute it is 
sufficient to say. That it extends the punishment to trans- 
portation. The enacting clause extends generally to the ob- 
taining of money by any false pretence, with intent to 
cheat ; and yet, in the case of The Queen v. Macharty and 
Fordenbourgh (a) such an offence was holden to be indict- 
able before the statute. [Lord Ellenhorough, C. J. Was 
not that a case of conspiracy ? At any rate, the cheat was 
effected by means of bartering pretended port wine, which 
the indictment alleged was not wholesome or fit to drink : 
and the vending of such an article for drinking, is clearly 
indictable.] The word conspired is not in the indictment. 

{(i) 2 L(l. Hay. 1179, and 3 Ld. Ray. 487, and Me the observations on this 
case, 2 East’s P. C. ch. 18. s. 5. The indictment charged that they imimul 
did the acts complained of. 

But 
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But the case most in point is The Queen v. Woodward and 1805. 

Others^ which is shortly reported in 11 Mod, 137; but a 

copy of the indictment having been obtained from the a^aimt" 

* Rolls of the Court, (a) it appears not to have been laid in SonTHERTo^t. 
conspiracy; but only charged that the defendants, intend- ] 

ing to defraud one Smithin of Ids money, and having him 
in their custody, under colour and pretext of a certain war- 
rant alleged by them to have been made by a certain justice 
of peace against Smithin for perjury, threatened to send him 
to Newgate^ and have him imprisoned and pillorcd, unless 
he would give them a certain sum .and his note; which he 
was obliged to do, in order to regain his liberty. It appears 
by the Roll that the defendants demurred to the indictment : 
and the report states, that objection was taken that this was 
no offence indictable ; but that was over-ruled. Several ob- 
jections were then taken to the form of the indictment : 

1. That it was not averred that they had no warrant to carry 


(i/) The indictment stated, Quod Marshall Woodward, .Tacohus Stone, et 
Willielnuis Jolly, machiiiantcs et intendentes qiicndani Petruin Smithin de 
denariis siiis illicite et suhdole dcciperc et defraudare, vicesiino tertio (lie 
Martii, anno regni dominie Anna*, &c. apiid parochiam, &c. hahentes ipsum 
Petrum Smithin in custodia ipsorutn Marshall, Jacobi, et Willielml, impri- 
sonaUim ct detentum ctdore ct pretextii cujusdam warrant! pcripsospredictos 
Marshall, Jacobum et Williclmimi, tunc et ibidem allegati fuisse tacti per 
liicardiim Lestock, arinigerum, tunc uniim justiciariorum dicta* dominee regi- 
na*, ad pacem, &c. in comitatu Middlesex conservanduin assignatum, versus 
eundcin Petrum Smithin pro perjurio, illicite et injuste tales et tantas niinas 
ci imposuerunt de causando ipsum gaohe domina* regime de Newgate com- 
mitti, eiin eadem imprisonari,et in et super pilloriarn pro perjurio in warranto 
illo mentionato stare, nisi ipse dictus Petros Smithin solveret prcdicto Marshall 
Woodward summam viginti solidorum, ct daret scriptum suiini pro solutione 
siirnmaequinquaginta solidorum cidem Marshall infra quatuordecim dies tunc 
proxirne sequentes nec non generalem faceret relaxationein eidem Marshall 
Woodward ita quod idem Petrus Smithin per miuas predictas sic utprefertur 
ei impositas, et pro obtcnlionc libertatis suie ad tunc et ibidem illicite coactus 
fuit dare et solvere dicto Marshall Woodward summam viginti solidorum lega- 
lis monetie Anglue, et quoddam scriptum suum pro solutione sumnue quin- 
quaginta solidorum cidem Marshall Woodward infra quatuordecim dies tunc 
proxirne sequentes signare, et dicto Marshall adtiincet ibidem deli beraro, nec- 
non quodam scriptum generalis rclaxationis ipsius Petri Smithin ad tunc et 
ibidem ipsi dicto Marshall Woodward facere et sigillare ac cidem Marshall 
deliberare. Et alia enormia eidem Petro Smithin ad tunc et ibidem intule- 
runt, ad grave damnum ipsius Petri, in roagnam abusionem Justitice, in con- 
teinptuni dicta? domime regina? nunc, legumque suaruni, ad malum exemplum 
omnium aliorum in hujusmodi casu dehnquentiiim, et contra pacem ejiisdem 
dominte reginas coronam et dignitatem suam,^ &c. 

It appears by the records of the Crown Office, that Woodward and Stone 
demurred to this indictment. The prosecutor joined in demurrer. And in 
Hilary term, 0 Ann, the Court gave judgment for tlie Queen, and fined the 
defendants ; Marshall Woodward, 13s. 4c?. ; Jacobus Stone, 13s. 4t/. ; and 
Will. Jolly, Is. 


H2 


Smithm 
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1806. Smitkin to Newgate ; nor, 2. That he was not guilty of per- 
TheKiNO ^ policy was actually paid : but these 

against objections were also over-ruled by the Court. And by Holty 
SouTHERTow. (j, J, « Every extortion is an actual trespass ; and an action 
of trespass will lie against a man for frightening another out 
of liis money. If a man will make use of a process of law 
to terrify another out of his money, it is such a trespass as 
[ 135 ] indictment will lie for.’^ [Lord JEllenborough. The 
party there, it must be observed, was in custody at the time.] 
The indictment was not for false imprisonment or assault; but 
the case is an authority, to shew that to use process of law to 
terrify another out of his money, is an indictable offence at 
common law ; then it follows, that any act done towards the 
completion of such an offence, by .threatening to use process 
for such a purpose, must also be an offence upon the prin- 
ciple laid down in Rex v. Scofield^ (a) and afterwards con- 
firmed in Rex v. Higgins {b) that an attempt to commit a 
misdemeanor by any act done towards its completion, though 
not effectual for the purpose, is itself a misdemeanor. So 
where a statute creates a misdemeanor, any attempt by 
an overt-act to commit such offence, must be itself a misde- 
meanor at common law ; by the same rule, as where a statute 
creates a new felony, it draws after it all the incidents of 
felony at common law, such as accessaries before and after, 
and misprision of felony. Therefore, the J5th count alleging 
facts which would constitute a misdemeanor under the stat. 
18JE&. c. 6. the attempt to commit such misdemeanor, as 
laid in the other counts, must necessarily be a misdemeanor 
at common law. It is not, indeed, enough to make an of- 
fence indictable at common law that it is an injury to an 
individual, unless it also affect the crown or the public. 
2 Hawk. cli. 25. s. 4 ; but that is the case here. The Legis- 
lature gave the penalty to the common informer, in order 
to encourage persons to prosecute with effect those who were 
guilty of defrauding the revenue of stamp duties ; but if 
such practices as these could prevail Avith impunity, the whole 
policy of the statute would be defeated. The reward would 
[ 136 1 be obtained by the compounder without the consideration 
which the Legislature intended for the benefit of the pub- 

(«) Cald. 397—403. {b) ^ East’s Rep. .0. 

lie, 
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lie, in the exposure of the offender, as an example to deter I80f> 
others, and in procuring the king’s share of the penalty. 

The prosecution is thus stifled ; for the king cannot sue against 
without knowledge of the offence, which the compounder 
suppresses. The compounder agrees with the delinquent. 

That if the latter will give him a certain sum, he will with- 
hold that information from the crown, the giving of which 
was the sole inducement of the Legislature for giving him 
any share of the penalty; and, therefore, it is equally an 
offence in the party so paying the money, or agreeing to 
give the reward. This is an attempt to render nugatory, or, 
at least, to lessen the security intended to enforce the col- 
lection of the revenue ; and is, on that account, indictable* 

In Rex V. Sembridge and* Powell, (a) who were indicted for 
enabling persons to pass their accounts with the pay-office 
in such a way as to enable them to defraud the government, 
it was objected : that it was only a private matter of account 
and not indictable; but the Court held otherwise, as it re- 
lated to the public revenue. Though even if this could 
be considered only as a fraud upon an individual, yet, if 
it were such, against which common prudence could not 
guard, nor common firmness resist, it would still be indict- 
able. Now, no prudence can guard against a false charge, 
which the accident of a servant’s death might prevent the 
party from disproving : nor is it any impeachment of a 
man’s firmness that he would rather submit to pay part of 
the penalty imposed by the Act, than incur the trouble and 
disgrace of a public prosecution, the issue of which must be 
at least doubtful. 2dly. As to the particular objections to [ 137 1 
the frame of the counts, that they do not charge the threat of 
a prosecution for any offence within the stat. 42 Geo. 3. c. 56. 
imposing the duty and giving the penalty, it is no objection 
any more than to say that the party charged is not 
alleged to have been guilty of the offence imputed. Whether 
the threat were of an illegal prosecution or of a legal 
chai'ge against an innocent person, the terror may be the 
same on the mind of the person accused to induce him to part 
with his money; and the abuse of public justice is the same. 

(rt) Powell was never tried, but Beiubridge was tried at the sittings at 
Westminster, after Trinity Term, 1803. 


But 
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1805. But there is no foundation for the objections, either that the 
The King ^^^icines are not mentioned, so as to shew that they were 
- agaimt fiuch as required a stamp, or that the threat was to prosecute 
SouTHERTON. party for selling them without a stamp^ instead of for sell- 
ing them without a label stamped by the Commissioners^ As to 
the first, it is sufficient to state that one of the counts is for a 
threat to prosecute for selling Fryar’s Balsam (one of the 
medicines enumerated in the schedule, and made part of the 
Act attaching the duty) without a stamp, against which 
count the objection would not apply. But even as to the 
other counts, it is sufficient to state a threat to prosecute for 
an offence which might come within the statute, without set- 
ting it forth with the same precision which would be neces- 
sary in declaring for the penalty; for otherwise every such 
offender would escape, by using a threat in general terms, 
sufficiently intelligible however to the party threatened to 
produce the effect. ILawrencey J. It certainly is not ne- 
cessary that the threat should be conveyed in the words of a 
special pleader drawing a declaration for a penalty within 
the Act. It is sufficient if the offender threatened in such a 
manner as to furnish evidence tliat he threatened to proceed 
[ 138 ] for a penalty within the Act. The words used would be evi- 
dence of the threat of a prosecution for the offence described, 
which might still be properly described so as to bring it 
within the statute. The difficulty suggested, therefore, would 
not occur.] [Lord EUenboroiigh. The words spoken might 
be shewn to be a threat of a prosecution for the legal offence 
described in the Act by introductory matter, and by proper 
inuendos.] At any rate, the objection is resolved into the 
threat of prosecuting for the sale of the Fryars Balsam with- 
out a stamp, instead of without a label stamped, &c. But the 
selling without a stamp is the substantial offence created by 
the statute, the object of which was to raise a revenue by the 
stamps on certain medicines ; and if there be any distinction 
between a label stamp and any other stamp, the charge of 
having sold without any stamp, must necessarily include the 
former. It is immaterial whether the parties charged were 
really guilty of the offence or not ; for the stat. 18 Eliz, 
makes no distinction of that sort, and the abuse of tlie law is 
still greater if he were innocent; and the attempt to com- 
mit the offence, stated in the 15th count, constitutes the mis- 
demeanor at common law. 3dly. As to the objection, That 

, the 
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the threat must have been known by the party to be nuga- 
tory, by reason of the stat. 43 Geo. 3. c. 73. s. 4. having xhe King 
placed all prosecutions for offences against the Medicine against 
Stamp Law under the control of the Attorney-General and Southektou 
the Commissioners of Stamps ; as it is clear that any attempt 
by sinister means to prevent those officers from prosecuting 
for such an offence would be a misdemeanor, it follows by 
the rule first mentioned, that to solicit a reward for jirevent- 
ing them must also be an offence, because it is a step in pro- 
gress towards the other misdemeanor. It matters not whether 
he had the means of prevention or not ; though it is obvious 
that the effect might be produced by withholding infornia- [ h39 J 
tion himself^ or persuading others to withhold it. It is a 
threat to put the public iH'ocess in motion by a public officer, 
if the party will not purchase silence; and, therefore, 
though legally and strictly speaking, it may not be an at- 
tempt to extort money, because the defendant himself was 
no public officer ; yet, it was so in substance and effect, be- 
cause it was to be done by colour of a prosecution instituted 
by one who was such. In Serlested'^^ case, (a) who was in- 
dicted for cheating, the indictment charged that one P. 
being a soldier under H, his captain, the defendant pretend- 
ing that he had power to discharge soldiers, took so much 
from P. for his discharge, &c. and one of the exceptions 
taken was, that it appeared by the statute. That no one but 
the captain or general could have such a power ; and, there- 
fore, the pretence was impossible. But the Court said. That 
that constituted the deceit. [Lord Ellenborough.'^ The rea- 
soning in that case seems to prove too much ; for it goes the 
length of shewing. That obtaining money under a threat 
of any thing, however improbable, would be indictable at 
common law.] So in It. Tiinmerj {b) error was brought to 
reverse a judgment on an indictment against an informer 
for compounding an information preferred by him against 
a recusant before the Quarter Sessions; and the error as- 
signed was. That the Sessions had no jurisdiction to inquire 
of recusancy ; but the Court said. That it would not lessen 
the offence if it had been so; but they thought the Sessions 
had jurisdiction. 

Burroughs contra y was stopped by the Court. 

(rt) Latch, 202. {h) 1 Sid. 311 ; and 2 Kcb. 10(5. 


Lord 
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1805. Lord Ellenborough, C. J. To obtain money under a 
The Kin* l<ind, or to attempt to do it, is no doubt an im- 

against moral action : but to make it indictable, the threat must be 
SouTHERTON* Qf guch R URtui’e US is calculated to overcome a firm and 
prudent man. Now the threat used by the defendant, at its 
utmost extent, was no more than that he would charge the 
party with penalties for selling medicines without a stamp# 
That is not such a threat as a firm and prudent man might 
not and ought not to have resisted. 1 do not say that if the 
last count had concluded against the statute, it would not 
have brought the case within the stat. 18 JBliz. and the de- 
fendant have been exposed to an ignominious punishment. 
Had the indictment been so framed, it might have been sus- 
tained; but it is laid as an offence at common law. The 
other counts state no more than an attempt by the defend- 
ant to charge the several parties with a statutable offence, 
for which, if guilty, they would have been liable to certain 
penalties. Then, What authority is there for considering 
these as offences at common law? The principal case re- 
lied on is. That of The Queen v. Woodward and Others^ 
which was, where the defendants, having another man in 
their actual custody at the time, threatened to carry him 
to gaol upon a charge of peijury, and obtained money from 
him under that threat, in order to permit his release. Was 
not that an actual duress, such as would have avoided a 
bond given under the same circumstances ? But that is very 
unlike the present case, which is that of a mere threat to put 
process in a penal action in force against the party. The 
law distinguishes between threats of actual violence against 
the person, or such other threats as a man of common firm- 
ness cannot stand against, and other sorts of threats.— 
C 141 ] Money obtained in the former cases under the influence of 
such threats, may amount to robbery ; but not so in cases of 
threats of other kinds. In the case in Latch there were cir- 
cumstances of deception; though it does not exactly ap- 
pear by what means the imposition was practised. It might 
have been a case of cozenage and deceit. Such was the 
case of Mackariy and Fordenbourgh considered. The wine 
there given in exchange, was an unwholesome commodity, 
not fit for man to drink. But this is a case of threatening, 
and not of deceit : and it must be a threat of such a kind as 

will 
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will sustain an indictment at common law ; according to one 1805. 
case, either attended with duress ; or according to others, such 
as may overcome the ordinary free-will of a firm man, and agninti ’ 
induce him from fear to part with his money. The present Soutiierton. 
case is nothing like any of those ; it is a mere threat to bring 
an action which a man of ordinary firmness might have re- 
sisted. 

Grose, J. The case of The Queen v. Woodward and 
Others, was the only one cited that weighed on my mind ; and 
I have had some difiiculty to distinguish it from the present in 
principle. But what has been said of it by my Lord does, I 
think, sufficiently distinguish it. This is a mere threat of 
procuring a penal action to be brought against the party with- 
out any circumstance of duress accompanying it ; and there- 
fore this is not an indictment for an attempt to commit a 
misdemeanor ; for it does not appear to us on this record that 
any misdemeanor was intended. 

Lawrence, J. The question is, Whether the offence of 
which the defendant has been convicted, be cognizable by the 
laws of this country ? It was argued to be an offence, by in- [ 142 ] 
sisting that this was an attempt by the defendant to intercept 
the penalty incurred under the Act of Parliament from coming 
into the public purse ; but, in order to shew that, it must 
have appeared that the Allem, &c. were guilty ; and if 
that had been shewn, I do not say that this would not have 
been an indictable offence -for I agree that there is no dif- 
ference ill the respect contended for between an attempt to 
commit an offence at common law, and one which is created 
by statute. They must both be governed by the same consi- 
derations. But I think that the indictment is defective in 
not shewing tliat the defendant attempted to commit a mis- 
demeanor. This applies as well to the 16th count, which 
charges the facts therein stated as a common law offence ; 
for it is not laid to be against the statute. If it had been so 
laid, it would then have appeared to be an attempt to com- 
mit a misdemeanor. The question then is. Whether it be 
an offence at common law to threaten another that he will 
procure a public officer to prosecute him, unless he give him 
money ? It has been decided in many cases, that even where 
money has been fraudulently obtained, yet it is not indictable ; 

as 
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as in JR, v. James, (a) where the defendant obtained money 
of another by pretending that he was sent by a third person 
for it. One of the Judges in that case said. That one man 
• cannot be indicted because another l\as been a fool. The 
case of The Queen v. Hannon, {b) is to the same purpose. 
It is otherwise where money is obtained by such means as 
common prudence and firmness cannot guard against. The 
same distinction was adoped by the old law with respect to 
such as were deterred by threats from making entries into lands 
which they claimed. The threats must be such as will deter 
virum fortem et constantem, from entering on the land, in 
order to render it sufficient for him to go as near to it as lie 
safely may for the purpose of asserting liis claim. But there 
must be a fear of personal violence. Co. Litt, 253, fe. And it 
is there said, That it seerneth that fear of imprisonment is 
also sufficient, for such a fear sufficeth to avoid a bond or 
a deed.^^ And that shews the ground of the decision in The 
Queen v. Woodward and Others : that was not a case of more 
threat, but the man was in actual duress at the time, and 
was threatened to be taken to Navgate^ and one cannot say 
that that might not be such a threat as a man of ordinary 
firmness could not resist, (c) But here, when the defendant 
threatened to prosecute the party for the penalties, a man of 
ordinary firmness might have well said to him that he was not 
guilty of the offence charged : and, therefore, he might pro- 
secute him at his peril if he pleased, (d) 

Judgment arrested. 

Lord Ellknborougii, C. J. then said, That enough ap- 
peared to the Court to satisfy them that the defendant was a 
very improper person to remain as an attorney on the Rolls 
of the Court. Therefore, he desired tlie Master to inquire 
and report. Whether the defendant were still upon the Roll 
of Attornies of tliis Court ? And the Piaster having certified 
to the Court in the affirmative, on a subsequent day, a rule 
w^as made on the defendant to shew cause why he should not 
be struck off; which the defendant yielded to; and his name 
w^as accordingly struck off the Roll, his counsel admitting 
that he could not resist it, 

(«) 1 Salk. 379, (//) 6 Mod. Oil. 

(i) Vide Rex v. Wood ami KncAvlaiul, 2 East's P. C. 73'2. 

(r/) Lc Blanc, J, was absent, from iiulisposiliuii. 


Moss 
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1805 . 


Moss and Another, Assignees of Kirkpatrick, a Bankrupt, 
Survivor of 1*arr, against Mills and Boon. 


TN trover, to recover the value of the ship An indorse- 

^ Hopey* which was tried at Lancaster Summer Assizes, of^a 

1803, a verdict was found for the plaintiffs for l/SO/. subject to sh‘i> in the 
the opinion of the Court, upon the following case: — macUniiloii the 

Tivemlow iind M^DowaL residing m LiverpooL and owners 

^ ^ ^ ^ ^ ^ ^ registry, and 

of the ship ill question, then belonging to and lying in the bearing date 
port of Liverpool, by bill of sale dated the 6th of July, 1799? uL* uaSei-r 
assigned her for a valuabh!^ consideration to Kirkpatrick, then but not signed 
also resident in Liverpool. In which bill of sale, a certi- t?ii three >*cais 
licate of registry de novo of the ship, in the names 
Twemlow and M^Dowal, at the port of Liverpool, "was duly been deiiver- 


recited. The said recited certificate is No. 135, dated Li- 
verpool, l/th (a) of July, 1/99, and has the following me- 
morandum written upon it : viz. The former register 
granted at Scarborough, No. 13, dated 3d of April, * 1793, 
having been taken away by the enemy, this vessel is permit- 
ted to be registered de novo, by order from the Commissioners 
of his Majesty’s customs. No. 379, dated 4th July, 1799.” 
The following indorsement also appears upon the said certi- 
ficate : Liverpool. Be it remembered, that we T. Twemlow 
and S. M^Dowal, both of Liverpool, Sec. merchants, have 


ed up and can- 
ccllrd, and 
had remained 
dormant du- 
ring all the iu- 
ternicdiaie 
time ; held not 
to convey a 
title to the 
ship under the 
Register Act 
34 (leo. 3. 
c. 08. s. 15. 
and other 
Acts; such 




this day sold and transferred all our right, share, or interest so 

m and to the ship, The Samaritan s Hope, mentioned in tlie delivered up 

within certificate of registry, unto J. Kirkpatrick of Liver- "}-®" 

pool aforesaid, merchant. Witness our hands this 29th day dee’s obtain- 
ing a register 

denovo (issued without authority) which recited the cancellation of the former certificate. 
For the olyect of the Register Acts in requiring such indorsement, is in order to notify the 
change of property to the public; and, therefore, it is required to be made on an existing 
acknowledged certificate in use at the time ; and, consequently, no title passed to the assig- 
nees of the vendee who hail become bankrupt betw^een the time of the original transfer to him 
and the signing of such indorsement by lire vendor; the vendee having also before his bank- 
ruptey conveyed away the ship to third persons for a valuable consideration, who were in pos- 
session of it: but quicre, Whether any title could be made under such register denovo^ issued 
without authority upon a transfer of the ship in the same port? and, therefore, the vendees of 
the bankrupt only held their possession on such defect of title in the assignees of the bankrupt. 

* [ 145 ] 


(fl) Le Blanc, ,T. observed the incongruity of this date: the instmment re- 
cited being of a date posterior to the iubtniment reciting it ; but it was an- 
swered that such w'as the fact. 


of 
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1805. of Julyy 1799 .” But that indorsement was not signed on 
the 29th of Julyy 1/99, by Tvoemlow and M^Dowaly or by 
and Another, any person authorized by them ; nor was such indorsement 
signed by Twemlow and M^Dowal lentil the 24th of Juney 
Mills, 1802, as after-mentioned. On the 29th of Julyy 1799, Kirk- 
patrick had the ship registered at the port of Liverpool in his 
own name, when the certificate of registry before-men- 
tioned, granted to Tuoemlow and M^Dowaly was delivered up 
and cancelled and the same was produced at the trial by a 
clerk from the proper custody of the Custom-house, Ijondon ; 
and Kirkpatrick obtained the following certificate of regis- 
Certiticate of try ; viz. In pursuance of the Act (26 Geo. 3. c. 60) JoJm 
registry de Kirkpatricky of Liverpooly &c. merchant, having taken and 
subscribed the oath required by 4;his Act, and having sworn 
that he is sole owner of the ship called The Samaritan* s Hopcy 
of Liverpooly whereof F. S. is at present master; and that 
the said ship was built at Scarboroughy in the county of 
Yorky in 1793 (the former register, granted at Liverpooly 
No. 135, dated 17th Julyy 1799, delivered up and cancelled) 
and W. S. tide-surveyor, and JV. F. jerquery having certi- 
fied to us that the said ship is liritlsh-hnWi (describing it as 
[ 146 ] required by the Act) ; and the said subscribing owner having 
caused sufficient security to be given, as is required by the 
said Act, the said ship, Samaritan* s Hope, has been duly re- 
gistered at the port of Liverpool. Given under our hands 
and seals of office, at the Custom-house, in the said port of 
Liverpooly this 29th of Julyy 1799, ui. Onslow y collector; 
jE. liighi/y comptroller.^' 

Under all or some of the above-mentioned documents, 
Kirkpatrick took possession of the ship, and exercised acts 
of ownership upon it in respect thereof. In February, 1800, 
Kirkpatricky by a bill of sale, which recited the said certi- 
ficate of registry granted to Twemlow and M^Dowaly assigned 
the ship, for the considerations therein mentioned, to Young 
and Glennie, who then resided in London ; who, in August 
1 800, by bill of sale, assigned the same for a valuable con- 
sideration to Hamilton and Toiiray, then also residing in 
London; and in February, 1801, Hamilton and Totiray, by 
bill of sale, in consideration of 1800/. actually paid by the 
defendant Mills, assigned it to him, then and still resident in 
London ; but no indoi’senient was made on any certificate of 

registry. 
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registry, in respect of either the said bill of sale from /urifc- 1805. 
Patrick to Young and Glennie^ or of that from Young and 
Olennie to Hamilton and Touray, or of that from Hamilton and Another, 
and Touray to Mills ; nor was any copy of the said three 
last mentioned bills of sale delivered, or any other of the Mills. 
reijuisites of the Register Acts complied with, in respect of the 
said last mentioned bills of sale. Immediately after the last- 
mentioned bill of sale, the defendant Mills took possession 
of the ship, and still has it. The bill of sale from Tivemlow 
and M^Dowal to Kirkpatrick^ of the 6th of Jnh/y 1799, is 
now in the possession of the defendant Mills; and has been 
so since Fehruainj, 1801. In November^ 1800, Kirlcpa- 
trick became a bankrupt, and a commission of bankrupt 
issued against him ; and ^the plaintiffs are his assignees. [ ^^7 ] 
On the 14th of August ^ 1802, Kirkpatrick obtained his cer- 
tificate. The indorsement made as before-mentioned, on 
the certificate of registry granted to Twern/ow and M^Dowaly 
and dated the 29th of Jiih/, 1799, was signed by them, in 
presence of two witnesses, upon the 24th of JwiCy 1802, and 
not before. After which day the plaintiffs demanded the 
ship in question of the defendants; who refused to deliver 
her up, and converted her to their own use. The question 
for the opinion of the Court was, Whether the plaintiffs were 
entitled to recover ? If so, the verdict to stand ; if not, a 
nonsuit to be entered; and with liberty to either party to turn 
tliis case into a special verdict. 

This case was argued in Michaelmas Term last, by 

Littledale for the plaintiffs. Kirkpatrick's title is under 
the bill of sale of 6th of July^ 1799 ; under which he exer- 
cised acts of ownership, and the subsequent register de novo 
of the 29th of July ; and his title is now vested in the plain- 
tiffs, his assignees, unless it has been legally conveyed by 
him to any other ; but though there be three bills of sale, 
under which the defendants claim, yet none of the requisi- 
tions of the Register Acts (a) having been complied with, they 
can convey no title: but if there were any doubt of the 
bankrupt’s title, under the register de wore, on the supposi- 
tion that it w’as not authorized by the Register Acts to be 
granted under the circumstances, yet the plaintiffs have a 

(a) 7 k 8 W. 8 . c. 2^ ; 20 Geo. 3. c. CO ; and 34 Geo. 3. c. C8. 

good 
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18 (^ 5 . good title under the prior certificate of registry, which was 
in fact indorsed to Kirkpatrick by Twemlow and M^Dowal, on 
and Another, the 24th of June^ 1802, after the time when it bears date ; 

for it was decided* in Moss and others, assignees of Kirkpa- 
Mills, trick v. Charnock^ (a) That no time was prescribed by the 
* [ 148 ] Register Acts for complying with the requisites of them ; but 
the requisites, when complied with, would relate to the trans- 
fer, unless where any other adverse title intervened. [Le 
Blancy J. Here the indorsement was made upon a can- 
celled instrument, which differs this from the former case.] 
It was only cancelled on being delivered up, in order to get 
a register do novo ; and, therefore, if the register de novo 
were not regularly granted, the former register was im- 
properly cancelled ; and is still tliQ subsisting legal register in 
point of law. Beckrow^s case, (6) Nelthorpe v. Dorring- 
touj (c) and Leech v. Leech, (d) iLatvrencey J, There is 
no doubt that, if an estate vest in a person by deed, the 
cancelling of the deed, though it may create a difficulty of 
proving the title, yet cannot divest the estate. Lord Ellen-^ 
borough referred to Woodward v. Aston ^ (e) S. P. ] This 
is stronger than the case of a private instrument, improperly 
or mistakenly cancelled : it is a public document, required 
for the benefit of the kingdom ; and though the commissioners 
might tear off the seal, they could not, strictly speaking, 
cancel it; or if it were once cancelled, the parties have 
by their subsequent indorsement, set it up again. Kirk-- 
Patrick had then an incomplete title before his bankruptcy, 
which was perfected afterwards; and there is no interven- 
ing adverse title as to him ; for all the parties claim through 
him. 

Hullock, contrh^ admitted, That the defendants had no 
[ 149 ] legal title; but contended, that the plaintiffs had none. The 
register de novo^ granted to Kirkpatrick^ was without any 
authority ; and at the time of the indorsement of the prior 
cancelled certificate of registry to him, he had neither legal 
nor equitable title to the ship. No title passes by a bill of 
sale of a ship to the vendee, till the requisites of the Acts afe 
complied with. [,The Court seemed to take that for granted ; 

(«) 2 East, 399. (6) Hetl. 138. (c) 2 Lev. 113. 

{(1) 2 Chan. Rep. 100, and vide ante, 86, Roe dcm. Earl of Berkeley v. The 
Archbishop of York. (e) 1 Ventr, 296, 

and 
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and also, that no title passed to Kirkpatrick by the register 1806. 
de novo granted to him.] Then the title could not have re- 
lation back to the biJl of sale of the 6th of July^ 1799, by and Another, 
the indorsement on the certificate of the prior register, so 
long as three years afterwards, viz. in June^ 1802; No time jlfaLs. 
being fixed by the statutes, within which the requisites must 
be complied with, tlie general rule of law applies, that the 
acts required must be performed within a reasonable time; 
that is, after the return of the ship to port. The policy of 
the law requires that they should, in order that the public 
may know who is tfie real owner of the ship, and that foreign- 
ers may not be covertly navi^^ating a British ship with British 
privileges. The construction of these Acts, says Lord C. J, 

Ej/re, in Capadose v. Codiior^ (a) which are the bulwarks of 
the commerce of this country, and the great tower of our 
naval strength, must be made on a full consideration of 
their letter and spirit, taken together. If it were shewn to 
be essential to a compliance with the spirit of the statutes, 
that the indorsement should be recited as a part of the cer- 
tificate, that would go far to establish the necessity of such a 
recital.” 8o here the first Register Act, 7 8 1^. 3. c. 22. 

s, 21. (which only authorizes a registry de novo upon any 
transfer of property in the ship to another port) requires that, 
fipon any alteration of property in the same port, such sale [ 150 ] 
shall be acknowledged by indorsement on the certificate of 
register, &c. in order to prove that the entire property in such 
ship remains to some of the subjects of England,” &c. The 
stat. 26 Geo, 3. c. 60. s. l6. requires various other particu- 
lars to be indorsed also on the certificate, for the same pur- 
pose ; and this is confirmed by stat. 34 Geo. 3. c. 68. s. 15. 

&c. ; which annuls any transfers made without the several re- 
quisites being complied with ; one of which, required by the 
26 Geo, 3. is the residence as well as the names of the wit- 
nesses to the indorsement: a provision which necessarily 
points to an immediate compliance, and would be rendered 
nugatory by being done three years aftenvards : and s. 16 
of the 34 Geo. 3. expressly provides. That where the vessel 
shall be at sea, or absent from her port when any alteration 
in the property is made, so that an indorsement of the cer- 


(«) 1 Bos. k Pull, 465, 


tlficate 
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1805. tiiicfite c»nnot be immediately made, certain other cliecks 
shall be observed; and the indorsepient shall be made within 
and Another, ten days after the ship’s return to port. The same inference 
Aasis-neesj&c. friges from the 17 th section. At any rate, three years must 

aguimt ^ , 

Mills, be too long an interval between the bill of sale and such in- 
dorsement. The case of Moss v. Chamock only decided, 
that no time being expressly limited for making the indorse- 
ment, it could not avail by relation back to invalidate inter- 
vening rights ; and that in no event could the property pass 
out of the bankrupt till the requisites of the Acts were com- 
plied with. Whatever time, therefore, had intervened, were 
it more or less, the decision must have been the same. — 
2dly, It was the manifest intention of the Legislature, that 
the indorsement, whenever made, should be made upon a 
subsisting operative certificate of registry, in the proper cus- 

C 151 ] tody where the law requires it to be: but this had been can- 
celled three years before, and was not in its proper place, or 
acted upon at the time. An indorsement on such an instru- 
ment, having no publicity at the time, would plainly defeat 
the intention of the Legislature in requiring it. Again : the 
15th sect, of the 34 Geo. 3. c. 68, requires a copy ol the in- 
dorsement to bo delivered to the person authorized to make 
I’egistry, without which the sale is declared void: and no 
such copy was given, llyittledale^ contni, observed, That 
the officer of the customs in London had the original certi- 
ficate and indorsement thereon delivered to him when the 
register de novo was granted ; and therefore there was no 
need of a copy.] If the register de novo granted to Ki?'k- 
Patrick be void, as is now admitted, things stand in their 
original situation; and then the officer at Liverpool^ where 
the ship’s home was, and not the officer in Londouj was the 
proper person authorized to make registry ; and with whom 
a copy of the indorsement, or at least the original, should 
have been deposited. The want of such a copy then avoids 
the transfer of a ship in port, under the 15th section, in like 
manner as it was holden to avoid the transfer of a ship at 
sea, under the 1 6th section, in Heath v. Hubbard, (a) 

Littledale in reply. As a lime is limited by the statutes 
fur certain acts in some cases, and not in others, it must be 


(«) 4£ast, no. 
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taken that a compliance with the latter at any time will be 
sufficient, except as against conflicting rights intervening. 
That was the ground of decision in Moss v. Charnock. [Lord 
Ellenborough. The indorsement does not state the flict truly 5 
for it states. That the parties have this day done certain 
things, when, in fact, they were not done till three years 
afterwards ; and that loo in a case where the form of indorse- 
ment given by the stat. 34 G. 3. c. 68 . 15. requires the 

parties to state. That they have this day sold, &c. ; and then 
requires the date to be added, — seemingly, therefore, re- 
quiring that the date and execution should be contemporane- 
ous ; and requiring also the then residence and occupation of 
the purchasers, which must apply to tlie date.] The Legis- 
lature relied upon this,Tha,t it was for the interest of the pur- 
chaser to get his title complete as soon as possible after the 
sale, to avoid mesne assignments or incumbrances ; and till 
then the property remains in the original owner, to whom the 
public must look. 2dly, If the Commissioners had no autho- 
rity to grant a register de novo, they had none to cancel the 
prior one. Tlieir cancellation therefore was a nullity. 

The Court then awarded a second argument, which stood for 
this day ; when Holroyd was to have argued for the plaiiitilfs, 
and Topping for the defendants ; but 

Lord Ellbnborouh, C. J. (addressing himself to the 
plaintift”s counsel) said. Must not the indorsement, at any 
rate, be made upon -an existing instrument ? Now here it was 
made upon a cancelled certificate, which was then inopera- 
tive. How is it possible to contend against the plain mean- 
ing of the statutes, that a legal title can be made through 
such an indorsement. This objection puts an end to any 
tiirther question. The Acts, perhaps, have not provided for 
the difficulty which has occurred ; but it is impossible to say, 
That when the object of the Legislature was to provide for 
the notoriety of the ownership by every device which could 
be imagined, an indorsement on an instrument cancelled 
and abandoned, and no longer in use, should be deemed suf- 
ficient. The claim of the plaintiffs is strktissimi juris ; but 
if the law had been with them, they must notwithstanding 
have succeeded : but at least it is incumbent on them to make 
out their legal right strictly 5 which cannot be done. 

VoL. VI. I 
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1805. Grosk, J. It would not answer the purposes of tlic Act in 
requiring such an indorsement on the certificate of registry to 
and Another indorse a cancelled instiiiinent laid aside : it could not give 
As5^ignecs,&C' publicity required. 

■Uu.Ls. Lawjiknce, J. The answer attempted to be given to this 
objection^ on the first argument, w^as. That the cancellation 
would not destroy the right and interest of the party if they 
still existed j and that may be true : but the force of the ob- 
jection here is, That the Act of Parliament expressly requires 
that the ti’ansfer of this species of i)ropcrty shall be made 
only in a particular manner ; and that in this case, an iii- 
dorseineut shall be made on the certificate of regij^ry, which 
must mean upon an existing instrument acted upon by the 
parties concerned, and not upon a cancelled instrument laid 
by ; for, otherwise, how can the publicity of the ovvnershi]) 
be secured ? 

The plaintiffs’ counsel then admitted the force of the objec- 
tion ; but observed upon the dilemma in which the parties were 
inroh ed ; for that there seemed no method of making a title 
to the ship, if a new original certificate could not be granted. 

[ 154 ] Avhich Lord Ellenborongh said. That he would not tak(^ 
upon himself to say. Whether such a certificate could or could 
not be granted : it was enough to say, That the title on 
which the plaintilfs relied would not avail. 

Postea to the Defendants. 


Timiiaif, Harrison against Parker and Another. 

I'ch. 3ilt. 


A. jriMiits lib- trespass, the first count of the declaration stated. That 
erty, licence, ^ the defendants broke down and damaged the battlements, 
jiuthorltyto^ Other crcctions aiul buildings of the plaintifTs bridge, 

andbis heirs, situate at SfockporL in the county of Chester: and took and 
bridge on his caiTied away the materials, stones, &c. and converted the 
covenants^ to^* saiuc to thcir own use. The second count was for similar 


build the trespasses, alleged to be done to a moiety of the bridge. The 
public iisc, similar trespasses done to certain walls, &c. of 

and to repair 

it, and not to demand toll. Tlie property in the materials of the bridge, when built, and 
dedicated to the public, still continues in B. subject to the right of passage by the public ; 
and when severed and taken away by the wrong-doer, he may maintain trespass for the 
asportation. 


the 
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the plaintiff, erected at Stockport; but not described as be- 
longing to any bridge. The fourth was for taking and carry- 
ing away ceijtain goods and chattels of the j)iaintiff, and con- 
verting them to the defendants’ own use. Plea, the general 
issue. At the trial, at the last assizes at Chester, the jury 
found a verdict for the plaintiff, with 2/. 2s, damages, subject 
to the oi)iiiion of this Court, upon the following case : — 

In the year 1785 the plaintiff, being lord of the manor of 
Brinnington, and owner of certain land tliere, adjoining tlie 
river Goit, running between and separating the manors of 
.Brinnington and Stockport, and Sir Geo, IVarren being then 
lord of the manor of Stockport, and owner of certain land in 
Stockport, adjoining the river Goit, and opposite to the land 
of the plaintiff, contracted.with Sir G. JVurren for the liberty 
of erecting a bridge over the river Goit : and accordingly, 
by indenture of the 12th of December, 1/85, between Sir 
George and the plaintiff. Sir George, in consideration of 
1500/. granted to the ])laintiff the several premises, i*ights, 
and privileges set forth in the said indenture after mentioned. 
The plaintiff also gave a bond, of the same' (iate, to Sir 
George, in the penalty of 5000/. conditioned for the ])er- 
formance of the covenants and agreements, &c. in tlie said 
indenture. 1500/. was accordingly paid by the j)laintiff to 
Sir George ; and the plaintiff afterwards ])uilt the lu idge, at 
his own expence, for 1290/, with materials purchased by 
him; and since that time it has been arid is a public bridge, 
but has never been re])air<Ml by the county. In Lrlojj, 1803, 
the defendants w ere owners of a house in Stockport, at the 
foot of this bridge ; and took down the upper stones of tise 
battlements at the tSlockport end of the bridge, o]»posite 
their house, for the length of tea feet, and carried aveay the 
stones, and laid them between their house and th(‘ street lead - 
ing from the bridge, on land not in their possession; iVom 
whence, after several days, they were taken away by the de- 
fendants, who used them in building a wall. The question for 
the opinion of the Court w^as. Whether the plaintiff wen' 
entitled to recover? If he were, the verdict to stand ; if not, 
a nonsuit to be entered. 

By the indenture of the 12th December, 1/85, between the 
plaintiff and Sir G. Warren, the latter, in consideration of 
1500k granted, confirmed, and assured to the ))laintiff and 

I 2 liis 
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[ 156 ] 


* 


C 157 ] 


liis heirs, free liberty and licence^ power and authority^ to 
build a bridge from a certain close of the plaintiff in Brin- 
ningtoHy across the river Goit, into a certain close of Sir 
George^ in Stockport, communicating with a new street, in- 
tended to be made in Stockport by Sir George; and also 
free liberty and licence, &c. to the plaintiff, his heirs, &c. to 
lay and build proper foundations, walls, &c.for one end of 
the new bridge upon his. Sir George’s, said close in Stock- 
port; and to lay materials upon the said close while it re- 
mained unbuilt upon, for the purpose of building the said 
bridge (the plaintiff making rccompence for all damage 
thereby done, &c.) together with the free use and enjoy- 
ment to and for the plaintiff, his heirs, &c. and his and 
their tenants, &c. and all other persons resorting to or from 
the township of Brinnnigton aforesaid, to and from the said 
town of Stockport, or elsewhere, of a sufficient carriage road, 
&c. out of and into the market-place in Stockport, to and 
from the said new bridge : habendum the said liberties, 
powers, and piivileges, granted to the plaintiff and his heirs, 
subject to the covenants, conditions, &c. and agreements 
after mentioned: and the plaintiff covenanted that he, his 
heirs and executors, should, at his and their own expence, 
build the bridge in question, and render it fit for carriages, 
&c, before September, 1786 ; and would, from time to time, 
when necessary, rebuild, support, and maintain the same in 
repair and would also keep in repair a road from the said 
bridge into the public highway in Brinnington, and also u 
road on the Stockport side of the bridge ; “ and that such 
bridge, and the roads leading to and from the same,^^ when 
built and finished as aforesaid, should for ever remain as 
public highways” for all persons travelling to and from 
Stockport, without being liable to the payment of any toll 
for passing over the same bridge or roads.” Sir George also 
covenanted to keep in repair certain new intended streets in 
Stockport, communicating with the bridge j and that they 
should be enjoyed as public highways : and he also cove- 
nanted that he and all persons lawfully claiming any estate, 
right, title, &c. in and to the said close in Stockport (on part 
of which one end of the new intended bridge was to be built) 
or in or to any other the premises, upon, in, or through 
which any of the liberties, powers, and privileges, thereby 

granted, 
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granted, conveyed, and assured, would from time to time there- 
after, at the request of the plaintiff, his heirs, &c. do, ac- 
knowledge, levy, suffer, and execute all such further lawful 
“4^ts, conveyances, and assurances, for more effectual granting 
and assuring the same, by fine, recovery, &c. as should be 
reasonably advised : and, lastly (after the other covenants and 
agreements) it was agreed. That the said lands of Sir George, 
on the Stockport side of the river, should not be used nor occu- 
pied by the plaintiff, his heirs, &c. for any other purpose, ex- 
cept the building the said bridge. 

Liitledale for the plaintiff. The exclusive property of 
the bridge is in the plaintiff ; and he may maintain trespass 
against a wrong-doer for any injui*y done to it, without hav- 
ing an exclusive property in the soil, which it is not necessary 
to contend passed by the grant, — though the use of the land 
was meant to be conveyed to the plamtiff and his heirs, for 
the purpose of the bridge; for the grant excludes any use 
or occupation for other purposes. If the plaintifi' had no 
property in, or possession of the bridge, he could not comply 
with the covenant to make it a public bridge, or to keep it 
ill repair ; and thus the very object of the grant would be 
defeated. No property in the bridge was conveyed to the 
inhabitants of the county; but only a mere delegation of 
the liberty of passage. They are no corporation. The law 
indeed throws the onus of repair of a public bridge upon 
them, where no other person is chargeable ; but that docs 
not give tliem the property of it ; and here the county have 
never in fact repaired it; so public highways are repaired by 
the parish, though the property in the soil remains in the 
individual owners, who may maintain trespass for breaking 
it up. Lade v. Shepherd, (a) and The Mayor, of North- 
ampton v. fVard (6) arc in point. It is no answer to say, 
That the civil remedy is merged in the public nuisance ; for 
the same objection wovdd have applied to Lade v. Shepherd; 
but the indictment only lies if the right of passage be endan- 
gered or impeded; and there is no merger of civil rights in 
case of misdemeanor, as in case of felony. The party in- 
jured may both indict and bring his action of trespass for the 
same assault. An action cannot indeed be brought by an 
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(6) lb. 1238, and I Wils. 107. 


(«) 2 Stra. loot. 
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1805. iiidividiial for a ])ublic nuisance, affecting him only in the 
Hariuson degree as it^iffects the public at large, in order to prevent 

a inultii)licity of actions; but that cannot apply to a case 
Pakkru. present, where a man’s property is injured. In this 

case, s])ccial damage is not necessary to be shewn, — the law 
implies a damage from the infringement of the right. At 
any rate, howcn^cr, after the stories Avere severed from the 
bridge, the exclusive property in them reverted to the 
builder ; after Avhich, there ^vas a distinct trespass and 
asportation. [Lord Ellcnhoronghy C. J. You cannot aA^ail 
yourself of that in this case; for the jury have only assessed 
general damages, and not severally on each count. You 
must, therefore, sin^tain all the counts; otherwise, the case 
must go down again for the ^fury to assess several da- 
mages. The fair question, however, meant to be sub- 
niitt(ul to U3 is, Whether the plaintiff is entitled to recover 
at all ?] 

Yates, contra, ‘ It is not necessary to enquire, Whether, 
in consequence of the plaintift’’s covenant to repair, he could 
[ 150 ] maintain an action on the case for the special damage done 
. to the bridge ? it is sufficient in this case, that no such pro- 
perty passed to him in the bridge as will enable him to main- 
tain trespass. To maintain trespass, either the soil must 
have passed to the plaintifl^ or the exclusive right to the 
bridge. There is nothing in the grant to pass the soil. It is 
not a conveyance by lease or release, or other mode of con- 
veyance used to pass land ; but it is merely a grant of a li- 
berty, licence, jmwer, and authority to erect a bridge upon 
another man’s land; and to lay out and repair a highway 
leading to it, for the benefit of the public. There is no 
grant of the soil ; and there is even a covenant against lay- 
ing on a toll for the right of passage over the bridge; so 
that the plaintiff has not even an incidental interest from the 
soil : and the covenant for further assurance is merely of that 
. which is granted, and not of that which is not. It Avas not 
necessary for the object of the grant, which was merely to 
secure a right of passage, that the soil should pass. Such a 
privilege, when granted to the grantee of a private way, does 
not pass the freehold, nor enable him to maintain trespass 
for an injury done to the soil; but his only remedy is by ac- 
tion on the case, for any interruption to his way. Tlie plain- 
tiff 
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tiff then had no more right to the bridge, after it was dedi- 1805. 
cated to the public, than any other individual. He had a ^ 

mere liberty to build it for the benefit of others; and as to the 
repair, the only remedy against him is upon his covenant ; Parker. 
for, by the public use of it, the law throws the o?ius of repair 
upon the county. («) No agreement to repair will make a 
man indictable for non-repair, nor any agreement exempt [ 160 ] 
one who is liable. 11. v. Duchess of Buccleugh {h) 1 Venir. 

90; and Rex. v. The Mayors ^c. of Liverpool, (c) The 
grantee, or he who has the use of a way, is bound to repair 
it. Taylor v, JVhitchead. (d) So is the grantee of a 
pump, (e) Trespass can only be maintained by one who has 
the exclusive right to the soil, ])asture, or other subject-mat- 
ter injure.d. Wilson v. Mnckreth (/) and Burk v. Moore, (g) 

In Lade v. Shepherd^ and The Mayor of Norfhampt07i v. 

Ward, the right of soil was in the respective plaintiffs ; and, 
no doubt, in this case. Sir George Warren might maintain 
trespass for any injury to the soil. Every thing but the 
right of passage remains in him. 1 Rol. Jhr. 392. Any 
injury done .to the battlements (/i) of a public bridge, is as 
much a nuisance as if done to the passage-way : it equally 
endangers the public passage; and the stut. 12 Geo. 2. c. 29. 
provides for their repair ; and for that which is a common 
injury, no action lies without special damage, but only an 
•indictment. 9 Rep. 113. Co. Lit. a. CVo. Eliz. 664, 

[Lord Ellenhorough. What answer do you give to the 
count on the asportavit, supposing avc were with you on the 
other counts ?] The materials pass with the bridge as incident 
to it, as much as the gravel which is laid on it for repair ; 
so that the plaintiff himself would be indictable for taking 
down the battlements, after he once dedicated the bridge to 
the public, and they had accepted and used it; otherwise, 
after such a dedication, the original owner might interfere 
with the public repair of it. The property must follow the 
right; which is cither in the owner of the soil, or the public, 
who have the use of it. 

(«) Vide II. V. The Inhabitants of Wilts, Salk. 3S9 ; and R. v, Tiie Inliu- 
bitants of the W. R. of Yorkshire, 2 East, 342, 338. 

(3) .1 Salk. S58. (c) 3 East, 86. (d) Dough 748. 

(c) lSaund.321. (/) 3 Burr. 1824, ^ (g) 5 Term Rep. 329. 

{h) Vide 13 Qeo. 3. c. 78, s. 52. which gives a penalty for this offence. 

Lord 
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Lord Ellenborougii, C. J. If it were necessary to de- 
cide whether trespass were maintainable by the plaintifl’ for 
pulling down the bridge, it might be proper to consider 
whether any property in the soil had passed to him under 
the grant : but on the fourth count it is not necessary to de- 
cide that question. The question is. Whether the original 
right of the person with whose materials the bridge was ori- 
ginally constructed, and whose property in them was only 
suspended by the use of them by the public while in the 
form of a bridge, when those materials cease to be parts of 
the bridge, whether his exclusive right of property in them 
do not revert to him ? and I am clearly of opinion, that, as 
against a wrong-doer who has carried them away, the origi- 
nal owner’s exclusive right of property does revert to him 
so as to enable him to maintain this possessory action. They 
were dedicated by him to the public for given purposes; but 
a scintilla of property still remained in him ; and when those 
purposes could no longer be answered by their ceasing to 
be combined in that form, in respect of which the dedica- 
tion was made, without saying that he could have severed 
them himself, they returned to him again as his absolute 
property; and he may well maintain this action against 
a wrong-doer for the materials now subsisting in the shape 
of several chattels. It is something analogous to the case 
where the founder of an eleemosynary foundation dedi- 
cates his land to its support, and it afterwards ceases, the 
land reverts to him or his heirs. Here there was a quali- 
fied right of property subsisting in the plaintiff after the 
dedication of the bridge to the public ; which, upon the 
severance of the materials, became a perfect right of pro- 
perty in him. 

Grose, J. In order to maintain the count on the aspor- 
iavify it must appear that the stones were the property of the 
plaintiff, and that they were taken from his possession. Sir 
George Warren granted to the plaintiff the privilege of 
building the bridge on his land on the Stockport side of the 
river. The materials were furnished by the plaintiff whose 
property they were; and he never parted with his property 
in them to any other; but only gave a right to the public of 
passing over them in the form of a bridge : he never even 
affected to give to the public his right to the stones them- 
selves. 
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selves. Then being his property, they continued in his 1805. 
possession in poipt of law, just as any chattel would be 
which was placed by permission on another’s ground. If against 
any of the stones had fallen down by accident, that would Parker. 
not give a right to any person to take them, but the pro- 
perty would revert to the plaintiff ; the public having had all 
the use of them which they were intended to have, while 
forming part of the bridge. 

Lawrence, J. The only argument which has been 
urged to shew that this action docs not lie is, that the bridge 
was dedicated by the plaintiff to the public use. But the 
question is, Whether by siicli dedication his property in the 
materials of it passed to them ? and for that no authority has 
been cited, The public had only a licence to make use of the 
materials while part of the bridge for the purpose of passage ; 
and when they ceased to be part of the bridge, the plaintift’s 
original proj)erty in them reverted to him, discharged of the 
right of user by the public (a). 

Postea to the Plaintift'. 

(//) r.c Blanc, J. was absent, from indisposition. 


Stable agaimt Dixon. 


[ 163 ] 

Tuesday/, 
Feb, 5 til. 


•THHE jilaintiff declared in covenant for a year’s rent in An order of 
arrear, upon an indenture of demise, for a messuage and {^i!I^„Vicdon7iie 
farm, at the annual rent of 18/. 10^. The defendant, after stat. s Geo. i. 
craving oyer of the indenture, pleaded, 1st, As to 21. 14^. of the 

families of ab- 


sconding men out of their estate.^ should slate how much of the goods or rents of the fugitive 
should be seized by the parish-ofneers ; and the subsequent order of confirmation by the Ses- 
sions should specify the qimnium of relief to be appropriated out of the goods and rents so 
seized, and limit a period for such appropriation; supposing such prospective order to be 
good ; and that the order is not to be coiifiiied to the discharge of expcnces already incurred 
by the parish. 

And quaere, if the original order be defective in the particular mentioned, whether tlie Ses- 
sions can make it good by an order of confirmation directing the parish-officeni “ to receive 
7L 16.». rent of the rents and profits, &c. towards the discharge of the parish for providing for 
the party’s wife,” &c. 

But at any rate, a payment of one sum of 71. 16.v. is a sufficient compliance with such order, 
on the only ground of construction on which it can be supported. And the tenant in whose 
hands the rent was seized, cannot justify, in covenant by his landlord for rent in arrear, the 
retaining a second sum of 71. 16^. out of the second year’s rent, upon the supposition that .Mich 
order of Sessions extended to enable the parish-officers to receive so much annually out of the 
rents ; for in that view the order would be bad in law upon the face of it, as an indefinite order 
for the annual payment of such a sum, without any limitation of time, or until further order, Ac, 

the 
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the rent, a tender. 2dly, As to 15/. 16^., the residue, pay- 
ment' thereof to the plaintiff's use. 3dly, A set-off for 20L 
paid by the defendant to the use of the plaintiff, at his re- 
quest ; and for so much more had and received by the plain- 
tiff for the defendant's use ; and for the like sum for meat, 
^drink, &c. ; and other necessaries provided by the defendant 
for the plaintiff’s wife, and other persons at his request; 
and also upon an account stated. 4thly, The defendant 
pleaded as to 71 , 16.s*. parcel of the said sum of 16/. 16^. and 
of the rent declared for : that before the 25th of March 
1803 (when the rent became due) the plaintiff had gone 
away from his place of abode at Cornei/^ in the parish of 
Cornexjj in the county of Qmherland^ into some other 
county or place, and had left D,^ S, his wife in the said 
parish, chargeable thereto, the place of their then legal set- 
tlement; and that the plaintiff' continued so away from his 
said place of abode till after the 25th of March ; viz. fi’om 
24th of JnnCy 1801, hitherto; during which time, his said 
wife continued so chargeable to the parish; and it thereupon 
became necessary that she should be maintained at the 
expenee of the said parish : whereupon the then overseers 
of the said parish afterwards, in pursuance of the statute in 
that case made, applied to J. K, and J. B, two justices of 
the peace for the said county of C. where the plaintiff’s wife 
w^as so left as aforesaid : and thereupon, the said justices in 
pursuance of the statute, made their warrant or order in 
writing, under their seals, directed to the churchwardens and 
overseers of the poor of the said parish of Corney ; whereby, 
after reciting (in substance) That it appeared to them, the 
said justices, as well on the complaint, &c. as on due 
proof on oath, that the plaintiff had gone away from his 
place of abode at Corncy, &c. into some other county or 
place, and had left D. S, his wife, chargeable to the said 
parish, the place of their last legal settlement ; and that the 
plaintiff had some estate whereby to ease the said parish of 
the said charge, in whole or in part; they, the said justices, 
thereby authorized and commanded them, the churchwar- 
dens and overseers, &c. of Corwej/, ^ To receive the an- 
nual rents and profits of the lands and tenements' of the 
plaintiff at Broomhill^ in the parishes of B, and IV, in the 
said county of Cumberland (the same being the said lands 

^ and 
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and tenements demised to the defendant) ^ for and towards 
the discharge of the said parish of Corney, for the providing 
for the plaintiff’s wife and that with the said warrant, they, 
the said churchwardens and overseers, should appear at the 
next Quarter Sessions for the county, and certify then and 
there what they should have done in execution of the said 
warrant. The plea then stated, that at such next Quarter 
Sessions, holden on 13th of July, 1801, the said order was, 
in pursuance of the statute, confirmed by the Court; ^ and 
the Court did then and there order the said churchwardens 
and overseers, &c. to receive JL 16.»f. rent of the rents and 
profits of the lands and tenements of the plaintiff’ at’ If, in 
the parishes of J?. and JV. &c. being the premises so 
demised to the defendanf, for and towards the discharge of 
the said parish of Corney for the providing fi)r the said 2 >. S. 
the plaintiff’s wife ; and then the plea alleged payment of 
the said TL 16^. j)arcel of the rent, by the defendant, by vir- 
tue of such order. The replication, after accej)ting tlic 
tender of the 21, 14.9. paid into Court, and traversing the pay- 
ment of the 15L 16.9. residue, as stated in the 2d plea, and 
the sums alleged to be due by way of set-off in the 3d plea, 
pleaded as to the said sum of "JL 16.9. in the 4th plea men- 
tioned; that before the said 25tli of March, 1803; viz. on 
1st of October, 1801, ^ the said "Jl, 16^. in the said order of 
Sessions mentioned, 'was paid by the defendant' to the then 
churchwardens and overseers, &c. of Corney, ^ pursuant to 
the said order of Sessions ;’ and that afterwards, on the 
25th of March, 1802, ^ the said lOv. was deducted by the 
defendant, and allowed to him by the plaintiff out of the 
rent,’ &c. which on the day and year last aforesaid bedame 
due from the defendant to the jilaintiff, and thereby and 
thereout was paid and satisfied to the defendant. Rejoinder 
to the last replication; that the sum of "Jl, 16^9, mentioned 
in the 4 th plea to have been so paid by the defendant, was 
^ another and different sum of 71, 16a\ than the 7 ^- I 65 . so de- 
ducted and allowed as aforesaid ; namely, for the second year’s 
payment under the said order’ in the said plea mentioned ; 
Avhich said last mentioned sum has not been deducted, or 
allowed, or paid by the plaintiff. To this there was a general 
demurrer, and joinder. 
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Holroyd in support of the demurrer contended, upon the 
construction of the stat. 5 Geo. 1. c. 8 . s. 1. 1st, That the 
original ord^ was void. 2dly, That the Sessions had no 
original jurisdiction 5 and, consequently, nothing done by 
them upon a void order could make it good. 3dly, That 
if the order of Sessions, correcting and limiting as it did the 
order of the justices, were good, it ha<l been complied with 
by the plaintiff’. 1st, The statute enables the officers of the 
parish where any wife or child shall be left a charge upon them 
by the husband or father going away, Upon application to, 
and by warrant or order from any two justices of the peace, 
to take and seize so much of the goods and chattels, and re- 
ceive so much of the annual rents and profits of the lands 
and tenements of such husband, father, &c. as such two 
justices shall order or direct, for or towards the discharge of 
the parish where such wife, child, &c. are left, for the bring- 
ing up and providing for such wife, &c. ; ivhich warrant or 
(yt'der being cw\firmed at the next Quarter Sessions, it shall 
be lawful for the justices of such Quarter Sessions to make 
an order for the overseers, &c. to dispose of such goods and 
chattels by sale or otherwise, or so much of them for the 
purposes aforesaid as the Court shall think fit ; and to re- 
ceive the rents and profits, or so much of thein, as shall be or- 
dered by the Sessions as aforesaid, of his lands, &c. for the 
purposes aforesaid.” The original order then is void, either 
as being prospective to seize the rents and profits for future 
expences to be incurred, and not confined to the discharge 
of expences already incurred ; or admitting it might be pro- 
spectivey in not having ascertained the quantum of relief 
requii’cd by the parish ; for the parish-officers are only 
to receive so much of the rents, &c. as two justices shall 
order, &c. Supposing that the statute meant that the order 
should be prospective, the justices should have found what 
was reasonable for the maintenance of the family ; and have 
adjudged that particular sum to be continued to be received 
and applied during the exigency : but it was never intended 
to authorize an indefinite seizure of a man’s rents and profits 
generally, and to make the parish-officers trustees for the 
surplus. There is no authority given by the statute to the 
justices to discharge such an order when once made; and, 

' therefore 
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therefore it ought at least to be limited^ in the terms of it, 
to the necessity which occasioned it. In R. v. Chajffey, (a) 
an order of justices made upon the 13 and 14 Car. 2. c. 12. 
for seizing the defendant’s goods to secure the parish from 
the maintenance of his bastard child, was qfiashed, because 
the justices had not ascertained the quantum, 2dly, If the 
original order were bad, the Sessions could not make it 
good. They cannot originate an order of this sort; they 
have only power given them to confirm it, and direct a sale 
of the goods ; though it seems that they may vary the sum 
before directed to be levied. But 3dly, If the Sessions could 
remedy any defect in the original order by ascertaining the 
sum to be raised, they have fixed the sum at Tl. 16^. and that 
sum is admitted on the pleadings to have been once before 
paid and deducted out of the rent. The order, therefore, is 
functus officio ; for it does not state that the same sum shall 
be raised annually ^ even if that could have been supported. 

TFigley^ contrh. The order in question follows the pre- 
cedent in Burn's Justice^ which being in general use, the 
Court will incline to support it, if possible. The statute 
meant that property to any extent wdiich a man had, who 
deserted his home and left his family a charge on the pa- 
rish, should be taken and applied to their relief. If the 
whole were necessary to be taken, the justices in whose 
discretion the quantum was left, might direct the whole to 
be taken, or only a part of it. Here they have adjudged 
that the whole should be taken towards the discharge of 
the parish for providing for the plaintitf's wife.” The order 
was afterwards confirmed as the statute requires by the Ses- 
sions, who directed that 7^* 165. rent of the rents and profits 
of the plaintilf ’s lands at B. should be received by the pa- 
rish officers : that, though not formally expressed, must 
mean so much of the annual rents ; for the order, which was 
to seize the whole, is also confirmed generally, and it must 
all be taken together. It is necessary that the order should 
be to seize generally, otherwise it would only apply to by- 
gone rents, which the tenant might pay over before any 
order could be obtained. The seizure is only that the rents 
may be forthcoming to answer the purpose; for till con- 
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iirmation at the Sessions, nothing can be applied in aid of* 
the parish. If the .order of confirmation had meant to con- 
fine the parish-officers to receive only one sum of 16.?. 
out of the rents then seized, it would have said so. The 
order is not more general than the statute itself, which directs 
the parish- officers to take and seize so much of the annual 
rents and profits as the justice shall direct ; which shews that 
it M^as meant to operate prospectively ; and that appears 
[ 169 ] i^ko from the application directed of the property taken to 
the bringing up and providing for the wife and children : 
and there is the less reason for narrowing this construction 
which has hitherto prevailed, because the i)arty may at any 
time apply to the Sessions for a discharge of the ordei’, oji 
returning to his family and paying T|p his arrears. In Jenkinses 
case (a) an order of Sessions that the defendant should 
pay 2^. a week towards the support of his father, till that 
Court should order the contrary, was holdcn good ; because a 
time was limited ; and if an estate happened to fall to the 
father before, the defeiufant might apply to the justices. The 
case of M. v. Pennoyr^ (6) where an order for relief appoint- 
ihg the defendant to pay 2.?. 6d. a week, M'ithout any limita- 
tion of time, was quashed, may seem contrary ; but no cause 
was shewn. Besides, the replication, so fiir from demurring 
to the order stated in the plea, as bad in law, admits that the 
first payment under it was good, and objects only to any 
further payment; and as long as that order stands unre- 
versed by this Court, unless it be totally void on the face of 
it, it is sufficient, being made by a Court of competent juris- 
diction, to justify the tenant, who has acted under it. In 
Chaffeij^ case, the order was to seize Avhat the overseers 
thought proper ; which was contrary to the words of the Act, 
leaving it in the discretion of the justices themselves. 

Lord Ellkn BO ROUGH, C. J. The stat. 5 Geo, I. was 
made to prevent a great public inconvenience arising from 
l>crsons going out of their parishes, and leaving their families 
a burden to the parishioners, although they had substance of 
[ 1/0 ] ^wn out of which they might be maintained : and it 

gave to two magistrates a j)owcr of appropriating to this 
purpose so much of the goods and chattels, and so much of 

{a) Q Salk. :.34. (M 1 Comt. 310. 

the 
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the annual rents and profits of the party as they should 1805. 
order and direct : or as the Sessions afterwards, to whose con- 
finnation such order is to be submitted, should think fit. against 
But it never was meant to invest the parish-officers or the 
magistrates with a right to take indefinitely all the pro- 
perty of such a person, without apiiortioning how much of 
it was to be taken for that purpose. The language of the Act 
is. That the goods and chattels, and rents and profits, are to 
be taken for or towards the dischargee of the parish ; which 
9 imports that it was to relieve the parish from a burthen al- 
ready incurred 3 and which was, therefore, capable of being 
then ascertained. But even if their power extend to the 
making a prospective order for future maintenance likely to 
1 ^' incurred, at all events the justices arc to ascertain hoic 
nufch is to be taken; for the Act expressly says, That the 
])arish- officers shall take so miichy &c. as the justices shall 
order. That makes it ini[)erativx on the magistrates to as- 
certain the sum ; hut if an order like this could be sustain- 
ed, it U'ould open a door to great vexation. If any person 
liappened to go -away, leaving his family a charge on the 
parish, it ^vould authorize the justices to make the parish- 
officers trustees for the whole of his property to whatever 
amount. The original warrant then being made in the ex- 
ercise of an indefinite, instead of a limited authority; and 
being void in that respect, the next question is. Whether it 
were capable of receiving confirmation at the Sessions ? 

And assuming that it could, as capable of limitation in re- 
spect of the sum to be taken by the parish-officers (for they 
seem there to have abandoned the ground of an indefinite c 171 J 
seizure) then, Can the order of Sessions he sustained beyond 
the terms of it, as an order to receive the sum of "Jl. 16.9. ? 
Admitting that it might be good to that extent as an 
order to receive a definite sum (subject, however, to the 
objection to it as a confirmation of an original indefinite 
order of seizure) the answer is. That the sum is already 
paid and allowed. But taking it, as is now contended 
for, as an order to receive that sum annually out of the 
rents and profits without any limitation of time, the objec- 
tion applies that for want of such limitation, as till some 
other order made,'' it is void by the authority of the case 

mentioned. 
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mentioned. Therefore, unless the order of Sessions be un- 
derstood as limited to raise 71 . 16^?. once for all, that would 
also be invincibly bad ; and if so understood, the order has 
been satisfied. 

Grose, J. The question is. Whether the order of Ses- 
sions for the payment of the sum specified has not been 
obeyed ? The plaintiff alleges that he has paid the 7^- 16^. 
once; which the defendant docs not deny; but now insists 
that the order of Sessions authorizes the annual payment of 
that sum for ever. If it do, sucli an order cannot be sus-i 
tained for a moment; for the statute only authorizes the 
churchwardens and overseers to take so much as the justices 
shall direct ; that is, so much as the parish shall have sus- 
tained. The Sessions, however, have specified a particular 
sum to be paid. It is plain, therefore, that they thought 
the sum necessary to be specified ; though it is now pleaded 
as a continuing order, which is to la^ indefinitely. Taking 
it to be so, the first order is bad, because^ no sum is therein 
specified ; and the second order is bad, because made 
for an unlimited time. The intention of the Legislature 
in making this provision, was only to indemnify the pa- 
rish; and it meant cither that the money ordered to be 
taken should have been expended by the parish, or that 
the justices should judge what was proper to be expended 
upon the family of the absconding man. But as the mat- 
ter stands, I cannot say that the justification pleaded is good 
in law'. 

Lawrence, J. The first order of the justices ought to 
have specified the sum to be raised; because tho declared 
intention of the Act is. That so much should be taken as the 
justices should think fit^ meaning that they should exercise 
their discretion upon the amount to be taken. That order 
should have specified how' much property was to be seized ; 
and then the order of Sessions should have stated how much 
of that should be sold or appropriated. I cannot consider 
the order of Sessions as directing that more than one sum of 
7/. 16^. should be taken. If more had been intended, they 
should have said so more distinctly, as by adding the word 
anmall^y or till furthei' order. The defendant, therefore, 
has no reason to complain of having been misled by the 

order. 
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ord(}r. Besides, if the order were illegal, he should have 1B05. 
refused payment; and if indicted for disobedience, he 
might have defended himself; or he might have brouglit an u^a'mst 
action of trespass if his goods had been distrained ; for he I>ixon. 
would not have been concluded by an order to wliich he 
was no party, from shewing that it was illegal ; but I think 
the order of Sessions only meant that one sum of 
should be taken, (a) 

Judgment for the plaintiff. 

(^/) T.e Blanc, J. was absent, from indisposition. 


Doe on the Demise of John Gill and Hannah his Wife 
against Pearson and Others. 


I 173] 

J f Wednesday f 
Feb. 0th. ‘ 


JN ejectment for the moiety of an estate in the parish of 0*ie having 
Ackworthy in the county of Forfc, brought upon the de- lucsLUcVgave 
mise ot John Gill and Hannah his wife, stated in the decla- 
ration to have been made on 19th January y 17^7, 44 G. 3. anl^ailmiltil's^ 
a verdict was found for the plaintiff at the last assizes at 
jork betore C/mmore, J. subject to the opinion of this Coiirt,i>aidbyhisex- 
upon the following case:- 

John Collet being seized in fee of the estate in question, P<^**sonai os- 
by will dated 13th of January y 1787> and duly executed, — he^charged ^ 


first directed that all his debts, legacies, annuities, and fune- & 

ral expcnces should be paid by his executrixes out of his certain lands 
real and pei-sonal estates, which he charged therewith ; and H.^(two^o*iiTo1 
then reciting that he had given a bond for 300/. to his son- ^'*ve dangiiters 
in-law Ji. Cuttle on his marriage with his daughter Marga^ & *the\r heirs^^ 


as tenants in 

, . , . . ' common, on 

condition, that in case they or either of them should have no issue, they or she having no issue 
should have no power to dispose of her share except to her sister or sisters, or their children : and 
he devised all the rest and residue of his real and personal estates to A. and H. in fee ; whom be 
made his executrixes. On his death, A. and H. entered ; and afterwards A. levied a fine of 
her moiety to the use of her husband in fee, and died. Held, That the condition against alie- 
nation, except to sisters or their children, annexed to tha devise to A. and H. and their heirs 
was good ; and that for the breach of it by A. in levying such fine, the heirs of the devisor might 
enter on her moiety ; it being a remainder undisposed of by the residuary clause, which was 
only intended to operate upon such things of which no disposition had been made by the will, 
and not contemplating the devise over of the respective moieties of the daughters on non-per- 
formance of the condition. And held, That one of the several co-heirs of the devisor might 
enter for non-performance or breach of the Condition, and recover her own share in ejectment. 
For that where tlie enti^ upon a claim by one of several co-parceners, who make but one heir, 
is lawful, such entry made generally, will vest the seisin in all as the enti-y of all, 

VoL. VI. K 
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1805. ret as a marriage portion ; he, therefore, only gave to the 
Doe (1 Gill Cuttle, 1^. (besides the sum due on the 

and Wife bond) in full of all claim upon his estates or effects. He 
PfTrson bequeathed to his daughter Mary, the wife of D, 

Unwin, an annuity of 8/. for her life, to be paid to her (for 
her sei)arate use) by his executrixes, by her quarterly pay- 
ments (with a power of distress for arrears.) lie also be- 
[ 174 ] qiieathed to D. Unwin 1.9. in full of any claim on his estate 
or effects. He then bequeathed to the children of his said 
daughter Mary Unwin; viz. Thomas, Fanm/, George, Wil- 
liam, and Mary Unwin, 10/. each; to be paid to them as 
they respectively attained their age of twenty-one years, and 
after their mother’s death; — and he willed, That if any of 
the children of his said daughter Mary happened to die be- 
fore he, she, or they attained the age of twenty-one years, 
without having lawful issue, then the share of either so 
dying should go to the survivors. He also bequeathed to 
another daughter, Fanny, the wife of James Brhion, an an- 
nuity of 9Z. for life; to be paid to her by his executrixes by 
half-yearly payments (for her separate use, and with a i)Owxn’ 
of distress for arrears ;) and he gave the said James Brinon 
l.s*. in full, for any claim out of his estates or effects. He also 
bc([ueathed legacies of 20/. to each of the children of his 
daughter Fanny, in the same manner as he had before done 
to the children of his daughter Mary Unwin; and directed 
all the legacies given to his grandchildren to be paid as tliey 
severally became due to them by his executrixes. He then 
devised as follows : I give and devise unto my two daugh- 
ters Jnn Collett and Hannah Collett all my messuages, lands, 
tenements, and hereditaments at JckworUi, or elsewhere, in 
the county of Vork (subject to the several legacies and an- 
nuities hereinbefore given by this my will, and made 
chargeable thereon) to hold to them my said daughters Ann 
and Hannah, their heirs and assigns for ever, as tenants in 
common, and not as joint tenants, upon this specific pro- 
viso and condition. That in case my said daughters Ann 
and Hannah Collett, or either of them, shall have no lawful 
issue, that then, and in such case, they or she having no 
lawful issue as aforesaid, shall have no power to dispose of 
[ 1/5 ] share in the said estates so above given to them, except 
to her sister or sisters, or to their children. All the rest, resi- 
due 
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due and remainder of my real and personal estates, goods, 1805. 
chattels, and effects, not hereinbefore disposed of, 1 give, doe"T^ill 
devise, and bequeath unto my said two daugliters Jnn Collett Wife 
and Hannah Collett^ their heirs, executors and administrators, 
and do constitute them joint executrixes,’" &c. The testa- 
tor Joh7i Colletiy shortly after making his will, died, seised 
in fee of the estate in question, leaving no sop, but five 
daughters; Mary, then the wife of X). Umvin, since deceased; 

Ann, afterwards the wife of the defendant James Wait, also 
since deceased; Frances, then tlie wife of James Brinon, 
also since deseased ; Marf^at'et, then the wife of Richard 
Cuttle, now living ; and Hannah, afterwards the wife of the 
lessor of the plaintiff J. Gill, also now living. Ann, the 
wife of J. Waif, never had any issue,; but all the other 
four daughters have had issue which are now alive. Upon 
the death of the testator, his daughters Ann and Hannah 
entered upon his real estates. Soon after, Hannah married 
John Gill, the lessor of the plaintiff ; and Ann married the 
defendant J. Wait. The defendant M^ait has for some 
years enjoyed one moiety of the estate in right of Ann his 
wife, and rented the other moiety of the plaintiff John Gill, 
and Hannah his wife, as tenant from year to year. The 
other defendants are tenants to Wait. Wait and Ann his 
wife, being in possession of the estate in 177 ^, duly levied a 
fine sur connoissance de droit come ceo, &C. ©f a moiety there- 
of; and by indenture duly declared the uses thereof to be to 
the use of the defendant Pearson and his heirs, in trust for 
J. Wait in fee. Ann Wait died above a year ago, without 
having disposed of her share in the said estate, otherwise 
than by the said fine and indenture; and never having had [ ] 

any issue. Since her death and before the day of the de- 
mise laid in the declaration, J. Gill, and Hannah, his wife, 
duly made an entry to avoid the said fine. The question for 
the oi)inion of the Court was. Whether the lessors were epr 
titled to all or any part of the moiety of the said estate de- 
vised to An7i Wait ? 

The case was argued last Michaelmas Term. 

Wood, for the lessors of the plaintiff, contended, fir^. 

That they were entitled to the other moiety in right of Han^ 
nah. By the proviso, the testator’s daughter A7in having 
had no lawful issue, was restrained from alienating her 

K 2 moiety 
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1805. moiety any otherwise than to one or more of her sisters, or 
DofT^Tgill children : and this restraint of alienation being only 
and Wife partial, is good, not being repugnant to the estate in fee be- 

PeIrson. ^*^-223, 4. ^.361. That indeed 

Speaks only of a feoffment in fee, on condition not to en- 
feoff a particular person or his heirs ; but the reason given is 
co-extensive with this case; because the condition doth not 
take away all power of alienation from the feoffee. Besides 
which, the restraint docs not attacli at all, excci)t in the 
event of the devisee not having any issue. Either then the 
alienation made by j^nn^ in her lifetime, was a forfeiture of 
her moiety of the estate, which she held as tenant in com- 
mon ; in which case, the lessor of tlie plaintiff Hannah^ hav- 
ing survived her sister, would be ei\titled to the whole under 
the residuary clause, which carried all that was undisposed 
of to them as joint tenants in fee ; or if the residuary clause 
do not extend to the moiety, at least Hannah would be en- 
titled to recover one-fourth of it, as heir at law of Ann fVait, 
in conjunction tvith her three other sisters or their respective 
issue. 

r 177 ] Lamhe contrUy admitting, That there may be a (partial re- 
straint of alienation annexed to a devise in fee, contended 
still, That the restraint here imposed was inconsistent with 
the estate given; for the legacies, annuities, and funeral 
expcnces, are a clmrgc upon the devisees A)in and Hannah^ 
in respect of the real as well as personal estate given to them ; 
and therefore to i?nablc them to discharge those incum- 
brances, it is necessary, by a current of authorities, (a) 
that they should take an um|ualificd fee, otherwise the estate 
may not be co-extensive with the charges. The condition 
then, being repugnant to the estate before given, saddled 
with those charges, is void, according to Co. Lit, 223. s. 3C0: 
but, [at any rate, the defendants arc entitled under the in- 
denture and fine; for the estate is given to the two sisters 
Ann and Hannah as tenants in common, and not as joint 
tenants; and by reason of the latter w-ords, “ having no law- 
ful issuey" which may be construed to restrain the general li- 
mitation to them, and their heirSy to mean heirs of the bodi/y 
either the two sisters w’ould take an estate tail, which, as far 

(rt) Vide Doc d. Stevens and Pain v, Snelling, ante 8r, — the last case de- 
termined on this point, \Yhcrc tliere are references to antecedent cases, 

as 
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as regards moiety, is now spent ; or they would take 1B05. 

their respective moieties in fee, upon condition of having is- 
sue. In either way of construing the will, there is no pre- and Wife 
tence to say. That a forfeiture has been incurred ; for admit- ogamst 

• ^ ^ AimON 

ting that^y//i took only an estate tail in coniinon with her 
sister, yet they would take the remainder in fee, as joint te- 
nants, under the residuary clause, and the fine which u'ill j)ass 
future as well as present interests, being only levied of her 
moiety, to which she was clearly entitled, would attach not 
only upon her estate tail, which she held in common, but [ 1/8 ] 
also upon her joint reversion, of which it would sever the 
jointure; and then the declaration of uses would give it to 
the husband of Ann^ under whom the defendants claim. 
[Lcmrence^ J. May it iidt be considered, that the two sisters 
are joint tenants of each moiety of the remainder, under the 
residuary clause ; and if so, taking the fine to operate upon 
Ann's moiety, under the residuary clause, would not the 
cftcct of it be to sever the jointure in that moiety only of 
Avliich each was joint tenant ?] Being joint tenants of the 
whofe, the fine would operate to sever the jointure of the 
iclioh, and attach upon the entire moiety : but supposing the 
fine and indenture to have no elfcet, and that this was an in- 
terest undisposed of, descending to the heirs at law, the 
sisters of Ann could only take as parceners. Then they 
must all dissent; for none but the heir can take advantage 
of a condition broken, — the grantee of part of a reversion, 
which is this case, shall not take advafttage of it; (a) and 
all the parceners, including the descendants of the sisters, 
udio are dead, make but one heir. Therefore, they should 
either have all joined in this ejectment, which would have 
sliewn their dissent; or at least it should have been stated as a 
fact in the case that all the others dissented, as well as the 
parcener, by whom the ejectment is brought. 

Lawrence, J. There is no such point reserved in the 
case. For aught we know, it might have been proved at the 
trial that they all dissented, if any question had been made 
of it : but referring to the case of Musekamp v. Bluet, (6) 
he observed. That however a condition not to alien to such [ 179 ] 
an one by name might be annexed to a devise in fee, it was 

(tf) Co. Lit. 214, b. 215, a. s. S47. (5) Bridgm. Rep. 137. 

not 
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not Equally clear, that a condition, like the present, restrain- 
ing alienation generally, except to certain persons, was good. 
Iti that case it was holdcn otherwise. 

IToodf in reply, said. That he was not aware of that case ; 
but contended. That such a condition would be equally good 
within the principle laid down in Co. Lit. in the passage 
before cited. As to the other objections, the legacies and 
annuities are charged on the estate, in whoseever hands it is ; 
and therefore that would make no difference in the interest 
of the persons who were to take. It was clearly the inten- 
tion of the devisor that both his daughters Ann and Hannah 
should take a fee; but with the condition annexed. Then 
the fine being in breach of that condition was a nullity at 
least, if it did not operate as a forfeiture ; and Ann's moiety 
would descend, on her deatli^ to her heirs at law, of wdioni 
Hannah was one ; and as such she would take one-fourth, 
unless the whole moiety passed to her under the residuary 
clause, as surviving joint tenant. It is clear that one par- 
cener may maintain ejectment for her share, as well as one 
joint tenant. The dissent of the others is immaterial, con- 
sidering the fine as merely void. [luawrence, J. This is not 
a breach of condition; but the case of a condition not per- 
formed : and in the case of a will, where a condition an- 
nexed to the devise of a fee is considered as a conditional 
limitation, the duration of the estate ceasing upon the non- 
performance of the condition, there needs no entry by the 
heir to determine it. Taking the whole devise together, 
may it not be considered as an executory devise in fee to 
Ann IVait, if she had issue ; and if she had not, then a de- 
vise to such of her sisters, or their children, as she sliould 
aj>poiut ?] Curia adv. viili. 

Lord Ellun BOROUGH, C, J. now delivered the opinion 
of the Court. In tins case three questions have been made : 
1st, Whether the conditions annexed to the estates of Ann 
Collett and Hannah Collett be good in point of law ? 2dly, 
As to the effect of the residuary clause ? And, 3dly, Whe- 
ther this ejectment can, under the circumstances of tliis case, 
be sn])ported by one of several co-heirs ? As to the first, we 
think that the condition is good ; for, according to the case 
of Daniel v. Ubley, in Sir JVm. Jones, 137, J^«d in Latch. 9, 
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39, 134, thoui^li the Jucli^cs did not agree as to the cflfoct of 18^^* 
a devise ^^to a wife, to dispose at her will and pleasure, and 
to give to which of her sons she pleased,’' Jones^ Justice, and Wife 
thinking it gave an estate for life, with a jiower to dispose of 
the reversion among the sons, the other Judges, according 
to his report, thinking it gave her a fee simple in trust to 
convey to any of her sons; yet, in that case, it was not 
doubted, but tliat she might have had given her a fee simple 
conditional to convey it to any of the sons of the devisor; 
and if she did not, that the heir might enter for the condi- 
tion broken ; wdiich estate Jones thought the devise gave, if 
it did not give a life estate, Avith a power of disposing of the 
reversion among the sons : and according to Latch, 3/. 
Dodderidge said, lie conceived she had the fee, with condi- 
tion, that if she did alien, that then she should alien to one 
of her children ; and concluded his argument on this jioint 
by saying. That her estate Avas a fee, Avith a liberty to f 181 ] 
alienate it if she would: but with a condition that if she did 
alienate, then she should alienate to one of her sons and 
in Da/ison\^ Reports^ 58, tlierc is a case to this effect (.s*.y.): 

A devise to a Avife to dispose and employ the land on her- 
self and her sons at her Avill and pleasure and Dier and 
Walsh held. She had a fee simple ; but that it Avas condi- 
tional, and that she could not give it to a stranger ; but that 
she might hold it herself, or give it to one of her sons. Tlies(» 
cases shew that the devise in cpicstion may operate as a de- 
vise on condition ; for the breach of AA^iicb, in levying a 
fine to the uses Avithin stated, the heirs at law of the devisor 
Avill be entitled to enter ; and the plaintiff, as one of them, 

Avill be entitled to one-fourth part of the moieties Avliereof 
such fine Avas levied, if the residuary clause do not operate 
as a devise over on nori-performancc of the condition : and 
we think that the residuary clause cannot be considered as a 
devise over; for it does not seem to have been at all in the 
contemplation of the devisor to make a devise over of the 
share of each daughter, on the breach of the condition by 
such daughter ; but merely to dispose of those things Ayhich 
had not been before disposed of by the Avill. This brings the 
case to the single and only remaining (question, Wliether 
one co-heir can enter for the breach of a condition ? — and 
it seems that he may. In assize, Avhere one co-parcener en- 
ters, 
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1805. tors, claiming for herself and her companion, it vests the seisin 
Poe d ^ ILL BrooV^ Jhvidg. tit. Entire Congeable^ 37- Where 

and Wife the entry is not lawful, the claim of one co-parcener for her- 
PfiAHsoN companion does not vest the seisin in her com- 

panion. E contra, where the entry is lawful. Ibid . — ^The 
entry of one co-parcener is the entry of both as to a stranger. 
[ 182 ] Ib. pi. 38. If lands come to two in common, and one en- 
ters into them generally, this shall be the entry of both. 
1 BblUs Ahr. 740, letter F. pi. 3. If a man devise certain 
annuities to his four sons, out of certain lands, and devise 
over, that if his heir does not pay these annuities, the sons 
shall have the land ; if the annuities be not paid, and one 
of the sons enter generally, this shall be an entry for all the 
four sons, inasmuch as they are joint tenants. Ibid, pi. 7. 
Upon the whole, therefore, we think that the condition an- 
nexed to the estate deviseif to Ann Collet and Hannah CoU 
lett is good in point of law. That the residuary clause has 
no effect in this case ; and that the ejectment by one of the 
co-heirs is good, for the purpose of recovering the share of 
such co-heir. Judgment for one- fourth of the share de- 
vised to Ann Wait. 

Poatea to the plaintiff'. 


Weintsday, Tlic KiNG against the Churchwardens and Overseers of the 
Feb. 6th. Parish of St. John Maddkrmarkbt, in Norwich. 


Under a local SUTLIPFE appealed to the JNorwich City Ses- 

^6^.Voritting sions, against an assessment of 100/. stock, charged 
person! to the upon her for the relief of the poor ^ and the justices allowed 
poor in Nor- the appeal, subject to the opinion of this Court, on a case 
wichforltnds, ^^ich stated ill substance. That the appellant was assessed 
personal es- for lOOi. stpck, or personal property charged upon her by 
parish/&c!'*^ a rate, duly made and allowed, for the relief of the poor of 
and money out the parish of St . John MaddermarkeL in the city and county 

^ at interest, ^ 

they are not 

liable to be rated for government stocks or funds, which are no more than perpetual annuities, 
the principal of which can never be recalled by the holder from government, though redeem- 
able at the pleasure of the latter. 
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of Norwich, by virtue of a local statute of the 10 Amu r. 6. 1805. 

which enabled the churchwardens and overseers * of the poor 
of the said parish, upon the authority of a certain warrant, against 
by two of the Nomich magistrates, framed in the words of The Church- 
the said Act, To rate and assess the sum (of 137/* 11^. lOd.) ^f^ST.^JouN 
on the inhabitants, and on every parson and vicar, and on MAnoER- 
all and every the occupiers of lands, houses, tenements, tithes noVwich. 
impropriate, appropriation of tithes, and on all persons hav- * [ 183 ] 
ing and using stocks and personal estates in the said paHsh 
(of St, John Maddermarkct) or having money out at interest, 
in equal proportions, as near as may be, according to their 
several and respective values and estates.” And on hearing 
the said appeal, it appeared to the said Court, That, ever 
since the passing of the said statute, lands, houses, tenements, 
stocks, and personal estates, within the said city and county, 
and money out at interest, as well without as within the said city 
and county, of the respective inhabitants within the se- 
veral parishes of the same, have been constantly assessed to 
tlftj poor’s rates, according to the circumstances of such in- 
habitants. That the appellant had not any stock or per- 
sonal estate in the said parish of St, John Maddermarkct, or 
in any other parish or hamlet within the said city and county 
of Norwich, nor had any money out at interest, on real or 
personal security ; but that she was possessed of money 
vested in the public funds, or on Government security, and 
then standing in her name in the books of the Governor and 
Company of the Bank of England, in the 5 per cent. Bank 
Annuities and therefore the appellant admitted that the 
said assessment Avas just, if the said last-mentioned money 
was liable to be rated : and the said Court being of opinion. 

That money vested in the public funds, or on government 
security, was not, by virtue of the aforesaid Act, liable to be 
rated to the relief of the poor, allowed the said appeal, and 
relieved the said Ann Sutliffe from the said assessment of [ 184 ] 
lOOJ. stock, charged upon her by the said rate. 

Wilson, in support of the order of Sessions, contended. 

That as the mention of coal mines in the stat. 43 Eliz, c, 2, 
was construed to be an exclusion of all other mines liable to 
be rated to the r,elief of the poor, so in the local statute of 
Anne, the enumeration of particular sorts of personal estate, 
including money out at interest,” and omitting stocks, which 

are 
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are a distinct species of personal estate, must be construed 
to be in exclusion of the latter. Government stock is not like 
money out at interest. There is no means of compelling the 
repayment of the princijial. It is a perpetual annuity, re- 
deemable only at the will of Government. The dividends 
are an entire sum due and payable at a certain day to the 
holder, whoever he may be, of the stock on that day. They 
are not apportionablc : the interest does not accrue from 
day to day, in the manner of money out at interest, which 
in the case of tenant for life dying before the day of jiay- 
ment, shall be apportioned between him and the next pos- 
sessor: but supposing tlmt stock came within the description 
of money out at intcresty it could not be rated in Norwichy it 
not being secured on property wdthin the parish, as it must 
be to make it rateable there, according to Rex v. White : (a) 
and though it may be said in general, that money out at in- 
terest follows the residence of the creditor, and is payable 
to him wherever he is, yet by the several Acts of Parliament 
the dividends on stock arc made payable at the Bank, and 
nowhere else. However, as a general proposition, (govern- 
ment stocks are not rateable at all : and this is the first at- 
tempt to rate them. The stat. 4 and 5 IK ^ M. c. 3. s, 26. 
(and all other Acts creating new funds have the same or like 
clauses, and particularly the stat. 24 Geo. 3. c. 39. creating 
the stofck in question) enacts. That the money lent by virtue 
of that Act shall not be charged or chargeable with any 
rates, duties, or impositions whatsoever.^' The Court, there- 
fore, will not hold stock rateable by implication, without 
express words in anotlicr statute. 

Erskine and Besty contra. This Is not a rate on Govern- 
ment stock ; but on the interest on it, Avhen received by the 
stockholder living within the parish. The construction of 
the Act in question has been already twice before the Court. 
Ini?, V. Hardy f {b) this question did not arise; but in R. 
V. Lakenhamy (c) a rate made under this Act was (juashed for 
inequality, in not assessing the personal property, consist- 
ing, inter aliay of money out at interest, in proportion to 
real property ; and it appears by the case, that ever since the 


0/) 4 Term Rep. 771. (//) Cowp. 570. 

(f) nil. ‘25 Geo. 8. 1 Const. Appx. 587. 


passing 
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passing of the Act, money out at interest withonty as well as 1M6. 
within, the city has been constantly rated. The very ex- 
pression of money out at interest,” seems to be used in the against 
Act ill contradistinction to the other species of property men- 
tioned in the parish* and evidently meant all money of the of St. John 
parishioners out at interest, wherever it might be. Stock is Madder- 

1 1 /• • • • Tk 5CARItET^ 

merely one mode of investing money at interest. Moneys as Norwich. 
there used, cannot be taken literally ; and would certainly in- 
clude notes or other securities advanced to the borrower, for 
which interest was payable. Dividends arc no more than 
interest. Having money out at interest, does not necessarily 
imply a loan which can be recalled at pleasure. It may be [186] 
irrevocable for a certain number of yeai*s, or till a certain 
event : and now a fund is e*stablished for the redemption of 
it within a certain period. Nor can it make any difference 
'whether the public or an individual be the debtor. 

Lord Ellenboroucsh, C. J. Money out at interest, how- 
ever the lender may stipulate not to call for the principal for 
a given period, is still a loan of money, with forbearance 
for a certain time. It implies that the principal is to be re- 
paid at some time or other, when the lender will be entitled 
to receive it as money ; and not a substitute for the principal 
in a mere annuity : but with respect to stock, the payment 
of the principal can never be compelled. All that the 
Government engage for, is a perpetual annuity, redeemable at 
their own will and pleasure. In a case of this sort, we can 
only be guided by the plain sense of the woi'ds used by the 
Legislature. We are upon the construction of the positive 
letter of the statute. It is admitted. That if this species of 
ju'operty do not come within the words, having money out 
at interest,” it does not fall within any other description of 
])ioperty directed to be rated. Then can \vc say. That stock 
is monei/ out at interest?” Money out at interest must 
mean that which is capable of being recalled at some time 
or other , — money Mdiich may or may not be out at mteresty 
and is only rateable udien so used. Is that at all applicable 
to the funds, where the whole principal money is sunk in an 
annuity, and cannot be recalled, though in this stock par- 
liament have reserved a power of redemption ? If this then 
be not rateable within the ])articular local Act, neither is it 
rateable within the stat. 43 Eiiz. c, 2. (the onlv other statute 

by 
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by which it could be taxable) not being local visible property 
within the parish. It is not, therefore, rateable under either 
statute. , 

Grose, J. Both the local Act and the stat, 43 Elh, are 
very particular in enumerating different species of property 
subject to be rated. That this is not within any description 
of property mentioned within the parish is clear ; and the 
only question is, Whether it must be considered within the 
<lcscription of money out at interest? But that does not 
mean money vested in annuities, but money lent, of which 
the lender may recall the principal, and the borrower is 
bound for the repayment of it. It is not therefore within any 
of the descriptions of property which the Legislature have 
particularized : and it is more pfobable, if they had meant to 
have rated stocky they would have named it in terms, as they 
have done other things. 

Lawrence, J. If ability alone were the criterion of rating, 
all persons would be rateable in respect of their property, 
whether locally and visibly situated within the parish or not: 
but it has been determined, again and again, That a person 
can only be rated for local visible property within the parish. 
The appellant was therefore not rateable under the general 
law ; and for the reasons stated by my Brothers, I am of opi- 
nion, That she w-as not rateable for her stock as for money 
out arintercst. (a) 

Order of Sessions confirmed, {h) 


(a) Le Bliinc, J. was absent, from indisposition. 

(/;) An agreement to pay a per centage, when any money should be received 
by the defendant, through the plaintiff’s means, — held not! to extend to a 
transfer of slock to the defendant, in consequence of the plaintiff ’s informa- 
tion. Jones V, Brinlcy, 1 East, 1. 



IN THK PoUTy-FIFTH YeAR OF GEORGE in. 


188 


Aveson against Lord Kinnaird and Others. 


JVednesday^ 


T his was an action on a policy of insurance, dated 22d inanartionby 
November^ 1802, whereby the defendants, for a certain I^Ton 
consideration, insured the life of the plaintiff’s wife, then war- «i’nisurance 
ranted hi good healthy and of the description set forth in a his wite,*^ de- 
certain certificate, signed, &c. and dated the 9th of Noveni- 
bery 1802, and engaged to pay to the plaintiff 1500Z. within by her when 
three months after her death ; and the plaintiff averred, That 
she died on the 29th of Apr Uy 1803. The defendant pleaded, stating; Oie bail 
1st, That the plaintiff’s wife was not in good health, nor of health at the 
the description set forth in the said certificate at the time of 
making the policy; and, 2dly, Negativing the plaintiff’s (whitinr she 
averments, That she was in good health, and not afflicted hetlm*, 
with any disorders tending to shorten life. On iliesc issues in onh'r to be 
were taken ; and at the trial before Grahaniy B. at the last surj^eo,i,*aiH^ 
Lancaster assizes, the question was on the truth of the war- j?< t a eei ti- 

1 , , . , 1 . , . ncat(‘ from 

ranty ; and, amongst much other evidence, wluch went prui- iiim of good 

cipally to shew tlie general good state of the wife’s health, 

and that she was not habituated to hard tlrinking, the i)lain- ing the iusur- 

iitf called the surgeon, from whom he had obtained the cer- 

tificate of his wife’s health on the 9th of ]Vot'e?a6er, 

who swore positively to his belief of her good health on that ro,,hi not iivi* 

day, though before a stranger to her ; and stated. That he 

observed her very minutely on that account; and fonfted his time the policy 

opinion from an examination of her general appearance, her 

pulse, complexion, and other circumstances,*^' and princi- i«i»ji!^Mi)it‘ >« 

])ally from the satisfactory answers she gave to his enquiries, her own 

On the part of the defendants, much evidence was given to 

shew. That the plaintiff’s wife was in a settled habit of im- fact of the ill 

moderate drinking, so as to have affected her health at the health at ^the 

time of the insurance, and rendered her life not insurable, fbnc^ofcffcct. 

The principal question, however, arose on the evidence of^^h^ wa^^^^^^ 

one Susannah LeeSy who, being an intimate acquaintance 

Mrs. AvesoHy called accidentally upon her in Novemherytyveen tw 

1802, soon after her return from Manchester y where she went [J,g^to^Mrami 

to obtain the certificate of her health, on which the policy the day on 

which snchdo- 

, clarations 

wore made; and pavticularly after the plaintiff had called the surgeon as a wdtncss, to prove 
tl'at she w as in a good state of health when examined by him at M. ; his judgment being formed 
in part from the .satisfactory answers given by her to his enquiries. 

' [189] 


was 



189 


CASES IN HILARY TERM 


1805. was afterwards effected, and found her in bed at 11 o’clock 
Avesoh forenoon.” Mrs. Aveson then said sho was very poorh/ ; 

fjfiainst that she had been to Manchester the Tuesday before, and that 
Ld.KiNHAUia her husband had been insuring her life; that she was not well 
when she went: .and she spoke in a faint way. It was then 
objected, by the plaintiff’s counsel. That what she said was 
not evidence; but the learned Judge admitted the evidence, 
considering that what the surgeon, called on the part of the 
plaintiff, had sworn as to the stkte of health of Mrs. Aveson, 
was, in a great measure, founded on her answers to his en- 
quiries ; and as, in general, any opinion of the state of health 
of a person must partly be formed on the account which such 
person gives of his complaints. The witness then proceeded 
to state, That Mrs. Aveson then told her, That she was 
pooriy when she went to Manchester, and not fit to go : that 
it would be ten days before the policy could be returned ; and 
she was afraid slie could not live till it was made, and then 
her husband could not get the money.” The whole case was 
afterwards left to the jury. Whether, from the evidence of 
Mrs. Av€Son'^>> habit of excessive drinking, as proved by the 
[ 190 ] defendant’s witnesses, they were satisfied that, at the time 
of the insumnee, the mischief was actually done, and her 
constitution then radically impaired, so as not to be a good 
life within the meaning of the warranty — and the jury being 
of that opinion, found a verdict for the defendants. A rule 
nisi was obtained in Michaelmas Term last, for setting aside 
the verdict and granting a new trial : 1st, On the ground of a 
supposed misdirection of the learned Judge to the jury. 
That if they thought that, at the time of the insurance ef- 
fected, the immoral habit of the wife in excessive drinking, 
was so rooted in her as to endanger her life by its probable 
continuance, and this known to the pUiintiff at the time, it 
w^ould avoid the insurance : but this ground was afterwards 
disavowed, and removed by the report. 2dly, On the ground 
that the evidence of Susannah Lees, as to the conversation 
wliich Mrs. Aveson held wdth her, was improperly admitted ; 
being no more than evidence of hearsay of the wife against 
her husband. 

Park, Topping, and fVood now shewed cause against the 
rule, on the second ground of objection. The evidence of 

what 
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wbat the wife said recently after the insurance of her life 
Aras effected, was admissible, both in respect of the circum- 
stances under which it was said, and in answer to other evi- 
dence of the same kind brought forward by the plaintiff. 
1st, The subject of insurance being her own life, and the 
question affecting her own state of health, of which no one 
could have so competent a knowledge as herself, whatever 
was said by her on that subject, at times and under circum- 
stances when collusion could not be suspected, formed part 
of the m' gesfee of the subject of enquiry, and was substan- 
tially put in issue by the several traverses. The particular 
expressions were used by the wife recently after the insur- 
ance effected, when she was lying in bed at an unseasonable 
hour of the day, apparently very ill, and her voice faint. 
The answers given by Mrs. *Jveson to the witness’s enquiries 
arc explanatory of the situation she was found in, and the 
ap[)earancc of illness exhibited by her, and arc naturally con- 
nected with the transaction. The witness did not go there 
to entrap her, nor had any knowledge of the policy having 
been effected when she called. When an act is done, to 
which it is necessary to ascribe a motive, it is always con- 
sidered that what is said at the time, from whence the mo- 
tive may be collected, is part of the fact, — part of the m 
gestoi; as where the question is. Whether a trader ordered 
himself to be denied when at home, or left his house, in or- 
der to delay creditors ? — what he said at the time of the act 
done must necessarily be admitted to explain it, though not 
what he said at another time. Ambrose v. Clendon, (a) and 
Bateman v. Bailey, (b) 2dly, The evidence of the surgeon 
mIu) examined Mrs. Aveson, and furnished the certificate, 
was given by the plaintiff as to the state of her health; 
which knowledge, being a stnanger to her before, he must 
have in part, if not principally, collected from what she 
said to him ; and consequently what she said to others on 
the same subject must equally be evidence ; and the rather, 
indeed, because not said to answer any professed purpose at 
the time. 

Cockelly Serjt. Scarletty and Richardson in support of the 
rule. The rule was established in Rex v. CUmgeVy (c) that 

(rt) Rep. temp. Hardw. ^07. {h) 5 Term Rep. 512 

(c) 2 Term Rep. 263. 
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the declarations of husband and wife cannot be received in 
evidence. against each other^ either civilly or criminally, nor * 
even if they have a tendency only to criminate each other. 
Now here the wife’s declarations had a manifest tendency to 
shew her husband guilty of a fraud. [Lord Ellenborough and 
Grose, J. observed. That in the case cited, the question put to 
the wife went directly to criminate the husband.] But 
hurst, J. said, in that case. That the objection was not confined 
merely to cases w^here the husband or wife are directly accused 
of any crime, but extended even to collateral cases, where their 
evidence tends that way. Neither can it make any dilfer- 
ence that the cause of action is in respect of the wife ; for 


even where the action was brought by the husband in right 


of his wife, her declarations could not be given in evidence 


to shew that he was not entitled to recover. Alban and 


others v. Pritchett, (a) The rule of law is general ; and ex- 
tends even to cases wdiere the wife is afterwards divorced 


from her husband. ( 6 ) [Lord Eljoihoroiigh, C. J. That goes 
on the ground that the confidence which subsisted between 
them at the time shall not be violated in consequence 
of any future separation.] So neither shall it be violated 
after her death 5 for the reason of the rule is general, to pre- 
serve the peace of families 3 and the question must be, Whe- 
ther it w^ere evidence at the time? But the effect of the 
evidence here is to make her violate the confidence which 
subsisted between them at the time. In Monroe v. Twisle- 


ton, ( 6 ) which w^as assumpsit for the board and lodging of 
the defendant’s infant child. Lord Alvanley said. That a wife 
shall not reveal matters of confidence inq)artcd to her by her 
husband. [Lord Ellenborough. I doubt wdiether what Lord 
Alvanley there said w^as meant by him to be applied to the 
[ 193 ] circumstances of that case 3 for it is generally considered 
that matters of domestic concern are entrusted to the wife : 


I rather consider him to have mentioned it as general doc- 
trine, that trust and confidence between man and wife shall 
not be betrayed 3 and as such it is sound doctrine.] But in- 
dependent of the objection to the evidence, as coming from 
the plaintifl’’s wife, it is open to the general objection of hear- 
say evidence : much of it at least, being no part of the res 


(n) 0 Term Rep. G80. 

(O) Peake’s 1.. of I'Akl. 174. A|ip. 41. Edit, of 1804. 
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gestcCy as it is said to be. Her reason for being found in bed 
at the time that she was then unwell, might perhaps be ad- 
missible as <1 declaration accompanying an act 5 but what 
happened at Manchester^ the motives of herself and her hus- 
band in going there, and how she was at that time, and her 
future apprehensions concerning the policy, were no part of 
the res gestce^ nor capable of being proved by hearsay. De- 
clarations by the wife, upon her elopement from her hus- 
band, accusing him of misconduct, could not be given in 
evidence against him in an action against the adulterer; 
and yet the character of the wife and husband, are as much 
implicated in the inquiry of damages there as the health of 
the wife was in this case. [Lord Ellenhorouglu It is not 
so clear that her dcclaratit^ns, made at the time, would not 
be evidence under any circumstances. If she declared at 
the time that she fled from immediate terror of pei*sonal vio- 
lence from the husband, I should admit the evidence: 
though not if it were a collateral declaration of some matter 
which happened at another time. His Lordship also referred 
to the case of Thompson et Uxor v. Trevawmn, Skin. 402, 
wdiere, in an action by the husband and wife, for wounding 
the w'ife. Lord C. J. Holt allowed what the wife said imme- 
diately upon the hurt received, and before she had time to 
devise any thing for her own advantage, to be given in evi- 
dence as part of the m gesta:,^ With respect to the exami- 
nation of the surgeon laying a ground for letting in this evi- 
dence, the two cases are very dissimilar. The opinion of a 
medical man upon the state of a person’s health, which is 
the object of inquiry, is evidence per se from the necessity 
of the case ; therefore, the grounds of his opinion are colla- 
terally let in as evidence also ; in which light only the an- 
swers of the wife to his inquiries become examinable; and 
there is less ground for suspicion of the truth of such answei*s 
given to a professional man, whose advice is presumed to be 
asked, with a view to be acted upon, and where the party 
therefore has a direct personal interest to answer truly, than 
where loose conversations are held with other persons, from 
which no consequence is expecisd to ensue. Besides, no ob- 
jection M^as made to his evidence; and therefore if her 
answers to him were improperly received in evidence, that 
VoL. VI. L would 
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would not be ground for receiving other evidence, which 
Wds objected to. 

Lord -Ellenborougii, C. J. This case has been argued 
with greater scope than the immediate question we have to 
decide appears to W’arrant. No confidence has been vio- 
lated, — nothing extracted from the bosom of the wife which 
was confided there by the husband: but the question being, 
What was the state of her own health at a certain period ? — 
a witness has been received to relate tliat which has always 
been received from patients to explain, her own account of 
the cause of her being found in bed at an unseasonable 
liour, with the appearance of being ill. She was questioned 
as to her bodily infirmity. She said it was of some duration ; 
— ^several days. She assigned her. going to Manchestet* as a 
period when she was labouring much under the disorder. 
Then if inquiries of patients by medical men, with the an- 
swers to them, are evidence of the state of health of the pa- 
tients at the time, this must be evidence. What were the 
complaints, what the symptoms, what the conduct of the 
parties themselves at the time, are always received in evi- 
dence upon such inquiries, and must be resorted to from the 
vei7 nature of the thing. The substance of the whole con- 
versation was, that the wife had been ill at least from the 9th 
of Novemher^ when she was examined by the surgeon, and 
certified to be in good health, down to the day when the 
conversation took place; and those appearances were exhi- 
bited to the witness ; and in that view I think the evidence 
was unexceptionable. It was also evidence in another point 
of view ; for if the i)laintitr produced the surgeon as a wit- 
ness, to shew, from his examination of the wife, and w hat 
she told him. That she was in a good state of health, and an 
insurable life on the 9th of November ^ — this was but a sort 
of cross examination, as it were, of the same witness, to shew, 
from wdiat she had said of herself to another person, that she 
was not really well wdien she told the surgeon so on that day. 
One wdio w^as an attesting witness to the supposed execution of 
a bond died ; and, after his death, an action was brought on the 
bond, and his hand- writing was proved : but I, then of coun- 
sel for the defendant, was permitted by Mr. Justice Heath 
to give in evidence, That the attesting witness had, in his 

dying 
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dying moments, begged pardon of Heaven for having been 
concerned in forging the bond ; and I was permitted so to 
do, on the authority of the case of Wright v. lAttler, {a) 
which I cited, where similar evidence of a dying * confes- 
sion by the subscribing witness to a deed was admitted by 
Lord C. J, Willesy and afterwards approved by the Court. Mr. 
Justice Heath admitted the evidence, on the ground that if 
the subscribing witness could have been produced at the trial 
to prove his hand-writing to the bond, inasmuch as I might 
have cross-examined him as to the fact, so I miglit also prove 
his declaration of the fact, in contradiction to the presump- 
tion of a due execution of the bond from the proof of his 
hand- writing as a subscribing witness. The admission then of 
the evidence in this case is^free from any imputation of break- 
ing in upon the confidence subsisting between man and wife. 
The declaration was upon the subject of her own health at the 
time, which is a fact of which her own declaration is evidence'; 
and that too made unawares, before she could contrive any 
answer for her own advantage and that of her husband ; and, 
therefore, falling within the principle of the case in Skinne?*, 
which 1 have alluded to. 

Grose, J. It is proper to consider what the question 
was, and what was meant to be proved by the declarations 
of the wife. The question in the cause was concerning her 
state of health at the time of the insurance etlbcted ; and 
in order to ascertain that, it became material to inquire. 
What the state of her health was, between the time of her 
first examination by the surgeon, and the time when she was 
seen by the witness who conversed with her ? 71ic first 
question put to the witness was. In what situation she found 
Mrs. Aveson when she called ? The answer was. In bed. 
To that there could be no objection. The next question 
was. Why was she in bed ? Now who could possibly give so 
good an account of that as the party herself? It is not only 
good evidence, but the best evidence which the nature of the 
case afforded. It is true, that she added something about 
the insurance of her life in the course of explaining what 
the state of her health really was at the time ; but the whole 
taken together, is evidence to shew what her own opinion of 
her health was at the time of the insurance j and on that 
(«) 3 Burr. 1355, 

L 2 ground 
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ground I think it was evidence ; but I also think the evidence 
was properly admitted on the other ground stated by my 
lord. For she had been examined by the surgeon as to her 
state of health on the 9th of November, and the surgeon was 
called as a witness by the plaintiff, to prove what, in his 
judgment, was the state of her health when he examined 
her; which judgment was in course formed in part from het* 
answers to his inquiries. Then her subsequent declarations 
were evidence to shew, that in truth she was not in the state 
at the time which she represented herself to be in to him. 
In strictness, such declarations are admissible not so much 
as evidence of confession of the wife against her husband, 
as of the actual stiitc of her health in her own opinion at 
the time ; but in getting at this opinion, it is impossible 
to help particular expressions mingling with it, and coming 
out from the witness to explain that fact, which are not evi- 
dence of the particular facts alluded to ; but they were not 
tendered or received as evidence of such particular facts. 

Lawuence, J. I am of the same opinion. One ground 
of objection is. That the account given by the wife to Su- 
sannah Lees went to criminate her husband, by shewing him 
guilty of a fraud ; but that does not follow ; for it is only 
the conception of the wdfe, that if she died before the policy 
was returned, her husband would lose the benefit of it. She 
did not mean to criminate, nor did she appear to conceive 
that she was criminating either herself or her husband by 
that expression. As to the general ground of objection to 
the evidence as hearsay, it is in every day's experience in 
actions of assault, That what a man has said of himself to his 
surgeon is evidence, to shew what he suffered by reason of 
the assault. The wife w’as found in bed at an unusual lime ; 
she complained of illness, and naturally answered her friends' 
inquiries by describing how long her health had been bad ; 
and she carried it to a period antecedent to her examination 
by the surgeon at Manchester. In order to know whether 
she were in a good state of health on the day of the insur- 
ance, it was material to ascertain what the state of her 
health was both before and after that day. If Avhat she said 
to Susannah Lees were not evidence against her husband, 
then what she said to the surgeon could not be evidence for 
him ; yet the testimony of the surgeon was brought for^vard 

bv 
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by the plaintiff, in order to shew that the w^oinan was an in- 
surable life at the time. The plaintiff had, therefore, made 
it evidence by his own examination of the surgeon: and if 
that w^ere evidence when making for him, the same sort of 
examiniition could not cease to be evidence because it turned 
against him. But even if every thing said by the woman 
were struck out on the one side, and the evidence of the 
surgeon founded on his examination of her and her answers 
to his inquiries on the other side, there would still be abundant 
evidence to shew that this verdict was right, (a) 

Rule discharged. 

(«) Le Blanc, J, was absent, from indisposition. 


Bentinck against Doruien and Another. 

Thursday , 

Teb. 7 til. 

V 

T he Plaintiff brought an action as indorsee of a bill of Whether or 
exchange against the Defendants as acceptors ; which ac- auci? of^blii" 
tion was referred to Mr. Serjeant Bay lei/ ; who reciting iu once made by 
his aw’ard that it appeared to him that the said bill, drawn niay*bc'can- 
by Mr. Ri/gerbos of the Hague on the defendants in by^illni 

doily was left by the plaintiff, to whom it had been indorsed, boton ihe hill 
for acceptance with the defendant on the 31st of May last, the*^ 

and that they had signed an acceptance thereon; but that at all 

on the 1st of June following, and before the bill was called Acceptance he 
for, they had cancelled that acceptance : and that also AmrtiieSicr 
appeared to him, the arbitrator, upon the pi’oduction of cause the bill 
the bill, that the plaintiif had caused it to be noted ftir 
non-acceptance ; was thereupon of opinion, that the plaintiff ceptance, he 
by such noting it for non-acceptance, had precluded himself 
from insisting that the defendants had by law bound them- as an 
selves to pay the bill ; and, therefore, awarded for the defend * 
ants. A rule nisi was obtained on a former day for setting 
aside the award as bad on the face of it, upon the ground 
that an acceptance of a bill once made, could not be retracted 
in point of law : which rule 

Lawes was now’’ called upon to support; who contended 
for the general principle, That acceptance of a bill could not 
be gotten rid of by cancellation ; for as soon as the accept- 
ance 
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ance was written, third persons acquired an interest in it, 
which could not be divested by the subsequent act of the 
acceptors alone ; and he referred to the Hamburgh ordi- 
nance, where that is laid down : and which liad been recog- 
nized to be the law of merchants here in a case of Turnmer 
V. Oddie^ sittings after Easter Term 1800; Mdicre a bill 
having been left for acceptance, and once accepted, but 
the acceptance was afterwards cut off, and the bill returned 
in that mutilated state. Lord Kenyon^ C. J. was clearly of 
opinion, That the acceptance once made could not be re- 
voked; and that the acceptor was still bound. [And in an- 
swer to an observation by the Court, That the plaintiff him- 
self had agreed to treat it as a non-accepted bill, he said,] 
That the protesting the bill tor noh-acceptance was the act 
of the notary, and a wrong conclusion of his in point of law ; 
which ought not to prejudice the plaintiff, if by law the ac- 
ce|)tance is in force. 

Lord Elltcnuorougii, C. J, The rule is certainly laid 
down in the Hamburgh ordinance, as stated, That an accept- 
ance once made cannot be revoked ; though, to be sure, 
that leaves the question open as to what is an acceptance, 
whether it be perfected before the delivery of the bill : but 
I should consider the general question as one of great mag- 
nitude, and worthy to be considered in the most solemn 
manner before it is decided. That after an acceptance once 
clearly miide, it could be explained away by any obliteration 
of it ex ^arte, I can readily conceive that great inconve- 
nience would ensue from letting in such a ])ractice : but the 
difhculty here is to bring this case within the general rule 
of an acceptance once made; where the holder himself 
agrees to consider it as no acceptance, and acts accordingly 
by getting it protested for non-acceptance. Can he then 
blow hot and cold, and revoke all that he has before done 
as (lone unadvisedly, and now say that he will consider it as 
an acceptance ? I was struck at first with the consideration 
how far this might affect the rights of third persons ; but on 
fiirther consideration, if this be an acceptance in law, not- 
withstanding the obliteration before delivered to the holder, 
it will still remain so as to such third persons. But I think 
tliat this plaintiff has concluded himself by the act of his 
authorized agent, from contending that it is an acceptance. 

If 
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If the notary has acted improperly, and without authority, 
the plaintiff has his remedy against hinii 
Lawrence, J. When the general question shall arise, it 
will be worth considering how that which is not comimmi- 
cated to the holder can be considered as an acceptance, while 
it is yet in the hands of the drawee ; and where he obliterates 
it before any communication made to the holder. 

Per Curiam^ Rule discharged. 

Parfc, who was to have shewed cause against the rule, 
referred to Sproat v. Matheics^ (a) where tlie plaintiff', who 
had caused a bill to be noted for non-acceptance which had 
been conditionally accepted, was considered to have pre- 
cluded himself from afterwards insisting upon it as an ac- 
ceptance. 
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Parr aminst Anderson. Thumfai/^ 

^ Ich. 7 tli. 

was an action upon a policy of insurance on the Whether an 
ship Mercury^ in which the adventure was described sihp wUiun- ^ 
to be at and from Liverpool to the ship’s ports and places 'vithont letter 

^ 1 1 1 1 1 1.1 iiianpie 

of trade on the coast ot Africa and African islands, during her upon a certain 
stay and trade on the said coast and islands ; and at and from 
thence to her final port or place of sale, delivery, or discharge atlveiitme 
in the British West India Islands, &c, without liberty to 
stop, touch, and trade at any place,” &c. in the course of foi the 
the voyage. Declared to be with or without letter of ho^liurattack 
nviiniue.” The cause was tried before Lord Ellenhorousrk. ("‘ptnre, 

* , ni ^ she 

C. J. at the sittings at Guildhall^ after last Triniti/ lerm, may happen to 
when it appeared that the ship sailed from Liveiyool on the 
voyage insured, and reached the coast of Africa, and traded voyage imur- 
there. That while she was on the coast she met with ano- ever direction 
ther vessel, called the iSparroic, and soon after, 

known at the commencement of such chasing to be an enemy or not; or whether those words 
are to be confined to a leave to employ force only for the purpose of defence (including a 
liberty of attack and chase only so far as they may be fairly supposed to promote ultimate 
security) must, in the absence of any legal decision as to iheir construction, depend upon 
the received practice and known sense, of commercial mcn,^ if any such received practice 
there l)e in the use of them. And therefore the cause was referred to another trial, to ascer- 
tain the commercial usage and practice in that respect. But, at any rate, siich words do not 
appear to authorize direct evuizing out of the course of the voyage in search of prize, 

saw 
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1806. saw a French corvette with another vessel, which afterwards 
turiieil out to be an English vessel, which had been captured 
against by the corvette; and which prize, coining across the course 
Anderson. Mercury, was taken possession of by her without go- 

ing out of her way, and the prisoners were distributed be- 
tween the Mercury and the Sparrow, and the prize sent to 
Liverpool. Soon after, the Mercu'ry, pursuing her coui’se, 
saw a sail to leeward, which turned out to be a Spaniard, a 
quarter of a point upon her leebow ; whereupon the Mer- 
cury altered her course a quarter of a point, and after pur- 
suing the Spaniard about a quarter of an hour, with the 
[ 203 ] wind right a-head, when she abandoned the chace, and con- 
tinued her voyage, and arrived safe in the West Indies, and 
was afterwards wrecked in the course of the voyage described 
in the policy. And the sole question was, Whether this 
chasing fora quarter of an hour out of the direct course of 
her trading adventure, were or were not a deviation ? the 
plaintiff contending that the liberty of carrying a letter of 
marque, authorized the ship to chace any vessel which came 
in sight in the course of the voyage, as contn'i-distinguished 
from cruising in search of prize : that otherwise the liberty 
was nugatory, as without any letter of marque it was lawful 
for every vessel to defend itself against an enemy. The De- 
fendant on the other hand contending that the liberty to 
carry a letter of marque gave no authority to the vessel to go 
out of her course to chase or cruize ; which necessarily lead- 
ing to hostile attack, and in case of making prize to the di- 
minution of her own crew, very materially altered and 
increased the risk of that which was insured as a commer- 
cial adventure. But that the use of having a letter of 
marque was in case of resistance to, or capture of an enemy, 
by whom she was attacked, or on whom in certain cases slie 
might be induced to commence the attack upon a principle 
of self-defence, to prevent their being treated as pirates. 
Lord Ellenborough left it to the jury. Whether the deviation 
in this case were for the purpose of hostile capture or de- 
fence ? that if tliey were of opinion thatj it was for the pur- 
pose of hostile capture, this being an insurance upon a mere 
mercantile adventure, he thought that the mere liberty to 
carry a letter of marque, without more, would not justify 
such a deviation 3 nor give the assured a liberty of engraft- 
ing 
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ing on a commercial adventure an adventure for hostile cap- 
ture; and then they should find for the * defendant. But 
if it were for the purpose of defence, which might happen 
ill various ways, as by making a shew of confidence in the Anderson: 
face of an enemy, with a view to deter them from an attack ; ^ ^ 

or, if that could not be accomplished, with a view to obtain 
some advantage in the conflict, or the like, in that case they 
should find for the plaintiff. The juiy found a verdict for the 
defendant. 

A rule Jiisi was obtained in Michaelmas Term last for setting 
aside the verdict, on the ground of a misdirection, which was 
opposed by Garrow^ Topping, and Scarlett; and supported by 
Erskine, Gibbs, Park, and Giles, The same subject was so 
recently discussed in Lawrelice v. Sidehotham, (a) that it is un- 
necessaiy to state more than the above outline of the arguments 
urged at the trial. 

The Court directed the case to stand over, for the purpose 
of making further inquiry as to the case of Jolly v. Walkei*; 
a short note of which is given in Parkis Insur, 299; and 
which was much relied on by the plaintiff's counsel in argu- 
ment. And in this Term ‘ 

Lord Ellenborough, C. J, delivered the opinion of the 
Court. 

This was a motion for a new trial, in an action tried be- 
fore me, at the sittings at Guildhall, after last Trinity Term. 

It was an action upon a policy of insurance, in which the 
adventure was described at and from Liverpool to the 
ship’s ports and places of trade on the coast of Afiuca and 
African islands, during her stay and trade on the said coast 
and islands; and at and from thence to her final port or 
place of sale, delivery, or discharge in the British West [ 205 ] 
India Islands, &c. declared with or without letter of 
MARauE.” The question made at the trial, was upon 
the effect of these latter words, by which the assured was 
expressly authorized to carry a letter of marque if she 
should think fit. On the part of the plaintiff it was con- 
tended, that these words authorized the ship carrying a letter 
of marque to chase any vessels, descried at whatever dis- 
tance in the course of the voyage, for any indefinite period of 
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time, and in whatever course or direction the ship insured 
might in virtue of such pursuit be induced to sail ; and that 
no deviation incurred in the course of such pursuit, dis- 
charged the underwritei*s. On the other hand, it was con- 
tended, that the terms of this policy having designated a 
mere commercial adventure between certain prescribed li- 
mits, that the liberty of taking a letter of marque must be 
construed with reference and as subservient to the main ob- 
jects of such an adventure, incorj)oniting only therewith 
such a portion of hostile risks as might arise from the use of 
a letter of marque, for purposes originally or ultimately of a 
defensive nature ; and which an act of aggression might in 
some cases, and with a view only to ultimate defence and 
safety, properly be ; — and that under such a liberty of car- 
rying a letter of marque, no deviation from what would 
otherwise be the natural and ordinary course of the voyage, 
for the purpose of pursuing, in quest and for the chance of 
prize, vessels which at the time of instituting such pursuit 
were not even known to belong to an enemy, was warranted. 
To this opinion, viz. That an hostile adventure to this extent 
was not protected by a liberty to carry a letter of manjue, I 
at the trial inclined, and directed the jury to that effect. Tlu^ 
wwi prills case of Jolly v. Walker^ Park, 209, was cited as 
an authority. That a ship having letters of marque might 
chase an enemy without being said to have deviated : and it 
was supposed that that case might resemble the present in 
the liberty it contains of canying a letter of marque. But 
upon inspecting tfie policy, it is found to contain no such 
form of words. The voyage insured in that case was at 
and from Po7idon to Cork and the West India Islands, with 
liberty to call at St, Eustatia;'* and the policy contained 
this warranty, warranted to proceed on the voyage w ith 60 
men, e(|uij)ped with 22 guns, and six-pound shot, and 
sheathed with copper;'’ which indicated an intention at least 
to employ, or to be prepared to employ a competent de- 
gree of force for hostile purposes. And it w^as contended. 
That it amounted to a representation at least of an intention 
to, use the vessel as a private ship of war; and that in virtue 
of her having a letter of marque, she w^as in a situation and 
had a capability of being so used. This case, supposing 
what the note in Mr. Parfc'i? book states to have passed, 

affords 
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affords no construction of a policy containini^ tlic liberty in 
question, inasmuch as that policy contained no such liberty. 
In the absence therefore of any determination on the effect 
of such words, and where the words are susceptible of dif- 
ferent meanings; where, if understood in their fullest lati- 
tude, they would authorize the acting as a letter of marque 
for all purposes, — that is, in otlier words, as a private 
ship of war,” including of course the liberty of cruizing, in 
order to take, and of bringing into port when taken, vessels 
of tliat hostile nation against which the letters of marque are 
directed ; an extent in which the plaintiff's counsel have not 
argued that these words sliould be understood ; where it is 
difficult to allow what is contended for, i. e. an indefinite 
right of chasing for the •purpose of capture all vessels, and 
in whatever directions; and tliat toties qnoties, whensoever 
and wheresoever successively descrieil, provided the original 
pursuit commences from a point in the course of the voyage, 
without suspending or superseding wholly the objects, desti- 
nation, and limits of the commercial adventure described in 
the policy, — I say, under such circumstances of novelty in 
point of question, as far as respects any judicial determi- 
nation upon the effect of these words, and considering 
the difficulties whicli attend the construction of them either 
in their most extended or limited sense, it may be material 
to ascertain, as a question of fact, in what manner the par- 
ties to contracts containing this form of words have acted 
upon them in former instances, by paying losses where de- 
viations of the kind now in question have happened; and 
whether they have as yet obtained in use and practice, as 
between assured and assurers, any and what known and de- 
finite import, — wc think it fit that for these purposes this 
case should undergo a second trial. If it should turn out 
upon a second trial. That what was done amounted to ernizingj 
then no question will necessarily arise as to the construction 
of the policy; unless indeed it shall be then contended 
(which has not been done* on the present occasion) That the 
words in question allow a liberty to that extent; and if it 
shall be so contended, the evidence which the Court wishes 
to have brought forwards and received on this point, may be 
necessary towards a due determination upon the meaning of 
these words. It cannot but occur that these doubts might be 
obviated by the adoption of words of more definite import. 

A liberty 
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1805. A liberty to act as a private ship of war/’ would unexcep- 
tionably and conclusively convey a liberty of this kind in the 
against largest extent ; as a liberty to chase in the course of * the 
1 would convey the more limited and restrained one. 

"" J However, it is not for us to prescribe to the parties what terms 
they may best use in such contracts, but to decide upon th^| 
import thereof when they have obtained a known and defi- 
nite one, either as adopted by the practice and use of man- 
kind, or as recognized by the decisions of courts of law. 

Rule absolute for a new trial. 


Thnrsdaijy 
Feb. 7th, 


Bbalky against Shaw and Others. 


The owner of 
land through 
which a river 


T! 


^HIS was an action on the case, wherein the Plaintiff de- 
clared, That on the 1st of January, he was pos- 

by*eniargliig*a certain lands, mills, and other buildings and ma- 

cimnnciofcer- chincry uscd ill his trade of a whitster; and that a stream of 
sions^throu^^^ water used to flow out of the river Irwell through a water- 

which the course through his land, and was used to work his said mills 
water had 

been used to and machinery; and that the Defendants then, &c. injuri- 

m) li- widened, deepened, and enlarged certain fenders, 

ation of it by sluiccs, and watcrcourscs, leading out of a part of the river 

vert*iiw^ higher than the commencement of the plaintiff’s 

it to the preju. stream, and thereby drew off and diverted from the said ri- 

other^land- ^cr a greater quantity of water than used to flow and ought 

owner, lower have flowed into the defendants* fenders and sluices, and 
down the n- . , , . , , o i i / 

ver, who had Continued the same so widened, &c. and the water so drawn 

forT^sudi^en^ thence hitherto, and thereby prevented the same 

largement ap- from flowing to the premises, &c. of the phiintifl’ by which 
iiimself^thc 1*^ was deprived of the advantage of the said stream, &c. 
surplus viator There were several other counts stating in substance the 

which did not , , .. . , 

escape by the same grievance in different ways. Plea, Not guilty. At the 

former chan- before Graham, B. at the last Lancaster assizes, the 

[ 209 ] short state of the case in evidence appeared to be this ; — The 
plaintiff’s and the defendants’ mills^ and works w^ere both si- 
tuated near the banks of the river Irwell, from the w^ater of 
which they were supplied. The first diversion of the river 
w^as in 1724, when a mill w^as erected hn the defendants’ pre- 
mises by those from whom they claimed, and a weir was 
made above, and the water brought from the river by 
means of a sluice, adequate in quantity to the wants of the 

then 
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then owners; the remainder (which was more or less ac- 
cording to the season^ and sometimes but little in dry wea- 
ther) continuing to flow as before in the natui*al channel. 
Another weir was built by the owners of the same premises 
about 40 years ago, and a third about 20 years ago ; and as 
|he works were from time to time enlarged, more water was 
taken from the Trwell to supply them, and no objection made, 
there being then no other mill on the stream in that part of 
the country. The present \veir of the defendants was made 
by Messrs. Potter and Crom^pton (from whom the defendants 
immediately claimed) when they were in possession of the 
same premises in 1791* It was made about forty yards 
higher up the river; and at the same time the sluice by 
wdiich their wwks were* supplied was considerably widened 
and deepened, so that nearly double the quantity of water 
was drawn from the Irwell which liad ever before been 
taken. Tlie plaintiff ’s works were first erected in 1787^ and 
his weir and sluice then first made upon his premises, which 
were situate lower dow^u than the stream, and between the 
w^orks of the defendants and the tail of their sluice, where the 
water w^as again returned into the bed of the river, which 
there made a great bend. In consequence of the alteration 
of the defendant’s sluice in 1791, by which so much more 
water w^as taken from the bed of the river above the plain- 
tilf 's works than before, they were materially impeded, and 
sometimes obliged to stop working altogether. Before that 
time there was no complaint of want of water; but then 
disputes began concerning it : and the defendants still at- 
tempted to exercise acts of exclusive occupancy of the water 
after the com})laints originated ; for they put a lock on the 
dough, the key of which was kept by them for three years 
together; and applications were several times made by 
the plaintiff’s foreman, to know when it w^ould be convenient 
to the defendants to let the plaintiff have some water ; and he 
was told that he should have it when Shawls work wTis done. 
But it was agreed that a person should be kept to watch the 
management of the dough, so that the plaintiff might have 
the water immediately at all times when it was not necessa- 
rily used by the defendants : and this person was paid by 
both parties for his trouble ; though he w^as in the employ of 
the defendants, and ivas desired by one of them after the en- 
largement 
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largement of the sluice was made, to keep the plaintiff 
qmet.' The defendants called no witnesses; but it was con-, 
tended on their behalf that they and the persons from whom 
they claimed, having since the year 1724, down at least to 
1787, had the free and exclusive enjoyment of so much of 
the river as they thought proper to appropriate to themselves, 
increasing the quantity from time to time as their occasions 
required, it was not competent to the plaintiff at the latter 
period to abridge their right by the erection of new works 
and making a new weir and sluice ; but having placed him- 
self between their weir and their mill-goit, he must take the 
river subject to the defendants’ use of it. That the plaintiff 
could acquire no right to the use of any part of the river- 
water adversely to the defendants, * by any enjoyment short 
at least of 20 years ; and here they had only had an enjoy- 
ment for less than four years of the superfluous water, 
which the defendants had then no occasion for: and thev, 
having had an unlimited use of the river for so long before 
1787, could not lose that right by a non-user for so short a 
period ; but were at liberty to appropriate to themselves as 
much more as they wanted, in the same manner as they had 
several times done before the plaintiff’s works and sluice 
were erected and made. But that if any action lay, it 
should have been brought against Potter and Crompto7if 
by whom the increased quantity of water had been ori- 
gimilly taken in 1791, which the plaintiff had acquiesced in, 
and not against the defendants who had purchased under 
such acquiescence. The learned Judge however considered 
that the important period for the jury to attend to as to the 
question of right, w^as, in 1791, wdien it was clear that an in- 
creased quantity of water had been drawn by the defend- 
ants from the river by means of the then newly enlarged 
and deepened sluice ; before which time the plaintiff’s 
works had been erected; and he was in the enjoyment 
of so much of the water as had not been before ap- 
propriated by those under whom the defendants claimed. 
That persons possessing lands on the banks of rivers had a 
right to the flow of the w^ater in its natural stream, unless 
there existed before a right in others to enjoy or divert any 
part of it to their own use. That every such exclusive right 
was to be measured by the extent of its enjoyment ; and if 

Potter 
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Potter and Crompton bad in 1791 taken more water from the 
river than had ever been done before by themselves or those 
Tinder whom they claimed, after the plaintiff had appro- 
])riated what was before left * to himself, by means of which 
his works were injured, this was a damage to him, and the 
continuance by the defendants, who succeeded to the pre- 
mises, of the sluice so deepened and enlarged was a conti- 
nuance of the injury, for which an action lay. That the 
applications by the plaintiff’s foreman for leave to take the 
water, and the defendants having kept the key of the dough 
which regulated the supply of it, though strong, were not 
conclusive evidence against the plaintiff, but might have 
been done under an ignorance or misapjirehension of his 
rights at the time. Uudin* this direction the jury found a 
verdict for the plaintiff, wnth nominal damages^ which was 
moved in last Hilary Term to be set aside, upon a supposed 
misdirection of the Judge, in point of law, upon the evidence ; 
the grounds being, 1st, That tlie evidence of exclusive en- 
joyment by the defendants, and those from whom they 
claimed of as much of the water as they had occasion for, 
increased from time to time as more was wanted from 1/24 
downwards, was evidence to be left to the jury of their ex- 
clusive right to the whole of the river w ater ; and that any 
other person erecting a mill afterwards on the same stix^am, 
must take it subject to the defendants’ prior right to use the 
whole, and could not acquire any adverse title against it under 
20 years’ quiet enjoyment. 2dly, That here was evidence of 
an acquiescence on the part of the plaintiff in the defendants’ 
claim. 

Coc/ce//, Serjt. Toppings Wood, and Richardsony were to 
have shewn cause against the rule 5 but after hearing the two 
former, the Court called on the other side to support the rule. 
The principal part of the contention arose on the facts given 
in evidence, and the manner in which the question was left 
to the jury, both of which were satisfactorily explained ; 
and the propriety of the doctrine above stated to have been 
laid down by the learned Judge at the trial, vindicated. And 
as to the plaintiff’s enjoyment of the water being for so short 
a period only as four years before the new diversion by the 
defendants in 1791 , they contended that it was immaterial 
as against the defendants ; for that he had the same right to 

appropriate 
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appropriate to his own use so much of the stream as was not 
before enjoyed by another, as the former owners of the de- 
fendants* premises bad to appropriate in 1/24 the quantity 
they had hitherto enjoyed. But they referred to a case of 
Prescott V. Phillips^ before the late Mr. Serjt.- Chief 
Justice of Chester, in 1798, where he had ruled that nothing 
short of 20 years’ undisturbed possession of water diverted 
from the natural channel, or raised by a weir, could give a 
party an adverse right against those whose lands lay lower 
down the stream, and to whom it was injurious ; and that a 
possession of above 19 years, which was shewn in that case, 
was not sufficient. And here the last increased diversion 
made by the defendants was much wdthin that time; and 
that it was made to the prcjudiqe of the plaintiff could not 
be doubted, after his appropriatWn of the former surplus- 
water to his ow’n works. 

Erskine, Park, Holroj/d, and Scarlett, argued in support 
of the rule on the grounds before stated, and commented at 
length on the evidence ; relying particularly on what some 
of the witnesses had said, that at times, Within their memory, 
so much of the water had been drawn off by the old sluice 
belonging to the works • now occupied by the defendants 
that the natural bed of the river w^as left nearly dry. (a) 
They also referred to Cox v. Mathews, (h) where Lord Hale 
said, " If a man have a Avatcrcourse running through his 
ground, and erect a mill upon it, he may bring his action 
for diverting the stream, and not say antiquum molendinum : 
and upon the evidence it will appear whether the defendant 
bath ground through which the streanx runs before the plain- 
tiff’s, and ^ that he used to turn the stream as he saw cause 
for otherwise he cannot justify it, though the mill be newly 
erected.” And they argued that the evidence here proved 
that the defendants had been used to turn the stream as they 
saw cause, and to take as much water as it was convenient 
for them to have. And they denied the authority of the 
case of Prescott v. Phillips to the extent it appeared to go, 
as it was in common experience that juries were directed to 
presume a grant within 20 years under circumstances. 

(а) It appeared, however, that this circumstance could only have occurred 
in very dry seasons, and that for a very short period, as the generality of the 
witnesses had never observed it in this slate, though living near the spot. 

(б) 1 Ventr. Q37. 

Lord 
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Lord Ellbnborough, C. J. I see no ground for dis- 
turbing the verdict. If the whole evidence were left to the 
jury as stated by the learned Judge, there can be no question ugaimt 
upon it; and if the verdict had been for the defendants, 1 ^haw. 
think it could not have been sustained. The general rule of 
law as applied to this subject is, that, independent of any 
particular enjoyment used to be had by another, every man 
has a right to have the advantage of a flow of water in his 
own land without diminution or alteration. But an adverse 
right may exist, founded on the occupation of another. And 
though the stream be either diminished in quantity or even 
corrupted in quality, as by means of the exercise of certain [ 215 j 
trades, yet if the occupation of the party so taking or using 
it have existed for so long time as may raise the presumption 
of a grant, the other party whose land is below, must take the 
stream, subject to such adverse right. I take it, that twenty 
years* exclusive enjoyment of the water in any particular 
manner, affords a conclusive presumption of right in the 
party so enjoying it, derived from grant or Act of Parliament. 

But less tlian twenty years* enjoyment may or may not aflbrd 
such a presumption according as it is attended with circum- 
stances to support or rebut the right. Here it appears, that 
from 1724 downwards, there has been a partial enjoyment of 
the water of this river by those occupying the defendants* 
premises, by means of a weir of a given height, and a sluice 
of given dimensions. In this state of things, the plaintiff in 
1787 comes to a spot lower down the stream, and erects a 
weir, mill, and other works on his own land, and enjoys the 
rest of the water which the defendants had not been accus- 
tomed to divert 5 and tliis he does for four years, without ob- 
jection from any pei*son. Supposing the quesion had arisen 
then on that enjoyment by the plaintiff of what I may say 
was less than his natural right, of a right abridged by the de- 
fendants* prior occupation of a part of the river for tlieir own 
purposes, what objection could have been made to it ? How 
could it have been shewn that the occupiers of the defend- 
ants’ premises were then in possession of all the water, when 
it is apparent that their use of it was not increased so as to 
deprive the plaintiff of the benefit of it till 1791, when they 
enlarged their works, and for the very purpose of appropri- 
ating to themselves more of the water they enlarged their 

VoL. VI. M sluice ? 
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sluice > After this enlargement was made of the defendants’ 
sluice in 17 ^) 1 ^ complaints began; and in order to avoid dis- 
pute it was agreed that the fender should be kept by a man 
who was employed for that purpose by both parties, and paid 
by both : and it appears that he was privately directed by 
one of the defendants to keep the plaintiff quiet during the 
time. But why keep the plaintiff quiet if he bad no right? 
which it was apprehended he might assert. It is enough 
however to say, that after the enlargement of the defendants’ 
sluice, it was a disputed right of enjoyment of the watei**; 
and no grant could have been presumed by the jury on such 
a contested enjoyment. It amounts to no more than this, that 
the plaintiff, to avoid litigation, agreed during that time to 
receive his right in a manner more abridged than he need 
have done ; but afterwards, when the attempt was made to 
take all the water from liim, he stood, as he lawfully might, 
upon his strict rights, and brought his action for the obstruc- 
^tion. Upon the whole therefore it is evident, that down to 
1791 , the defendants’ right to the water had only been exer- 
cised in a limited manner; and no objection can be made to 
the direction of the learned Judge : and as to their enjoyment 
betwijen 1791 aud 1803, there was nothing to leave to the jury 
on which to presume a grant. 

Grose, J. The verdict is neither against law nor fact. 
The plaintiff had a right to all the water flowing over his 
own estate, sid3ject only to the easeiueht which the defend- 
ants might have in it in respect of the premises which they 
occupied higher up the river. To what extent then did that 
go ? It appears that prior to the year 1791 the occupiers of 
the defendants’ premises exercised the right of having a weir 
in the river of a certain height, and diverting the water from 
the natural channel by means of a sluice of certain dimen- 
sions. The plaintifl^ on the other hand, had a right to all the 
water coming over that weir, which had not been carried off 
by such sluice. Then, in 1791, Potter and Crompton con- 
vert the sluice, which was before a narrow channel, into 
what some of the witnesses call a canal, made both wider and 
deeper than before, and thereby prevented the plaintiff from 
taking the water in the same manner that he had done for 
four years before, and as he was entitled to take it : by so 
doing they encroached on his right, and deprived him of a 

benefit 
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benefit which was attached to his estate. It was an extension 1805, 
of the right before exercised by them, and a material injury 
to the plaintiff. But then it is said, that subsequent to the against 
enlargement of the defendants’ sluice in 1791^ they kept the Shaw, 
key of the dough, and there was an acquiescence of the 
plaintiff, and that he asked leave to take the water when it 
was not wanted by the defendants. But the whole that it 
amounts to is this. That all the evidence of the right being 
with the plaintiff down to 1/91, for a small space of time 
afterwards (about three years) rather than have a dispute 
with the defendants, he consented to this arrangement, by 
which he expected to have the benefit of the water with 
their consent. But that is not to be compared with the 
weight of evidence in support of the plaintiff’s right : and 
if the verdict had been against him on that ground, I 
should have thought that there ought to have been a new 
trial; and consequently I cannot say that this verdict is 
wrong. 

Lawrence, J. I think the law was very correctly stated 
by the learned Judge at the trial; and the objection no^v 
made by the defendants to the plaintiff’s claim is incon- 
sistent with the ground on which they attempt to rest their 
own case. For they contend that they had a right to ap- [ 218] 
propriatc as much of the water as they pleased from time to 
time to their own use ; and yet they deny the same right to 
the plaintiff to appropriate to his use what had not been ap- 
propriated before by any other person. In this the de- 
fendants are wrong; for if the occupiers of their premises 
could before have appropriated to themselves any part of 
the water flowing through their own lands, by the same rule 
those through whose lands it afterwards flowed might ap- 
propriate so much as had not beeil appropriated before by 
others. The question then is reduced to this, Whether 
there be any evidence to shew that the plaintiff w^as at- 
tempting to obtain more water than he had before the en- 
largement of the defendants’ works in 1791 ? Now the evi- 
dence relied on, of leave asked of them for the water by the 
plaintiff, by no means shews that ; for though in a case of 
doubt concerning the right to a thing, leave asked by one 
party of the other for the use of it would be strong evidence 
of the right ; yet here there is clear evidence of what the 
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1805. right was down to that period ; namely, That the defendants 
B^aley ^ right to all the water which they could cany off 

against in a sluicc of certain dimensions, such as they had been used 

Shaw, ^o enjoy prior to the year 1791, when they took upon them- 

selves to enlarge it after the plaintiff had applied to certain 
uses what had before been unappropriated by them. 

Lb Blanc, J. As to whether particular facts proved in 
a cause should or should not be pointedly left to the consi- 
deration of the jury, much must depend upon the manner in 
which the case is stated to the Judge and Jury at the time. 
Now here the point insisted on by the defendants at the 
trial was, That as prior to the year 1787? those who occu- 
[ 219 ] pied the defendants’ premises were the only persons who 
had works on this stream, and had taken, from time to time, 
as much water as they pleased, leaving the rest to flow in the 
natural channel, the plaintiff who came in 1/87 to an estate 
lower down the river, had only a right to take so much as 
the defendants did not chuse to take at any future time. 
This position it was which my Brother Graham denied to 
be law; and I think he properly denied it; for the true rule 
is. That after the erection of works, and the appropriation 
by the owner of the land of a certain quantity of the water 
flowing over it, if a proprietor of other land afterwards take 
what remains of the water before unappropriated, the first- 
ment-ioned owner, however he might before such second ap- 
propriation have taken to himself so much more, cannot do 
. so afterwards ; therefore the evidence of the defendants’ tak- 
ing more of the water after the appropriation by the plaintiff 
in 1787? did not interfere with the rule of law as laid down 
at the trial. And there is no evidence which goes to shew 
that the verdict is wrong; for as to the particular facts, 
which it is now said ought to have been pointedly stated for 
the consideration of the jury, if they were not relied on at tlic 
time, and the case w’as not put on that ground, it is not suffi- 
cient now to say, that such or such a fact might have applied 
to another view of the case.* 

Rule discharged, (a) 

(ft) In an action on the case between Dunconibc and Sir Ed. Uatidal], for 
the diversion and stopping of a river, it was agreed by the Court, That if one 
had anciently ponds replenished by channels out of a river, he cannot change 
the channels if any prejudice accrue to another by that. Iletl. 32. But he 
may cleanse, though lie cannot change or enlarge them. Brown v. Best. 
1 Wils. 1T4. 


Sir 
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Sir Henry Harvey, Knt. against Cooke and Another. Friday, 

Feb, 8th, 

A ssumpsit was brought against the Defendants as the the 
agents of Cap t. Mibie, to recover 4261/. 4^. 8d. under fqjjadron u 
the following circumstances : Capt. Milney of his Majesty's 
frigate, La Pique ^ was, in March, 1796, on the Leeivard ing flag officer 
Island station, in the West Indies, under the command of 
Admiral Laforey^ as the Commander in Chief on that 
tion. On the 24th of April, 1796, Admiral Laforet/ was station, from 
superseded by Rear-Admiral Christian, as Commander in whence the 
Chief, under whose command Capt. Milne put himself. On out any fur- 
the 23(1 of June, irOG, the Plaintiff, Rear-Admiral Harvey, pif'los? 
superseded Rear-Admiral Christian as Commander iu Chief on though he had 
that station. On the 14th of September, 1796, Vice-Admi- 
ral Sir Hyde Parker, not having been specially appointed to 
that command, arrived at Barhadoes, on the Leeward Island them some 
station, on which he remained waiting for orders from the 
Admiralty; and senior in rank to the plaintiff, till the 1st ofinsownrc- 
November following, when he went to and took the com- ({imJigii 
mand of the Jamaica station, leaving the plaintiff Com- laudahic mo- 

■' vj A tivcs which 

inander in Chief on the Leeward Island station. On the 3d ^ere after- 

of October, 1796, Rear-Admiral Christian left the 

Island station, and sailed for England by orders. On the Admiralty) to 

21stof JmJt/, 1796, Capt. Mibie sailed from Demerara to *5^. 

Kitfs, with a convoy of merchantmen under his care, under conroy with 

the particular circumstances hereinafter stated, ‘^without any |,onnd trade, 

orders or directions from the plaintiff, or any other admiral for 
, ,, 1 . ^ ^ . course ot the 

that purpose ; ' and on the 10th ot August following,* pro- voyage home, 

ceeded without orders from St, Kill's to England with the ofhis*sta- 
samc convoy, and arrived at Spithead on the 9th of October, tion, (but no- 
and on the next day communicated such arrival, with an ac- on"the^^qucf- 
count of his proceedings, to the Admiralty. he^takes 

The case then stated various letters from different persons, prize,— held, 
tending to explain the reason of Capt. Milne leaving ^orVag officer 

station, off Demerara, without orders : the substance only of who had be- 
fore the cap- 
ture succeeded the one by whom the order for being detached had been originally issued 
(admitting him to stand in the same situation in point of right) was not entitled to share the 
fla^ officer’s share of l-8th given by the King’s proclamatioD*to a flag officer, directing or 
assisting in a capture by a ship uuder his commanu. 


which *[22^ 
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xvhich letters is here stated, (a) On the 1st of June^ 1796, 
Admiral Christian wrote to the Governor of Demerara, that 
he should direct a ship of war to take under convoy, on the 
16th of July next, the trade from Demerara to Europe^ as 
on that day the ship must sail, to enable her to reach the 
general rendezvous in time; and to communicate such ar- 
rangement to the merchants. This communication was 
accordingly made ; and, between the 15th and 18th of July^ 
the governor received a memorial from the merchants at De- 
merara^ stating, that they had made every exertion to get 
their ships loaded in time, in consequence of the above notifi- 
cation, but that no convoy had appeared; that if they waited 
longer, they might be too late to join the convoy at St. 
Kitt's^ and that, should they proteed without convoy, they 
should lose their insurances, which were made on warranty 
of convoy. They therefore prayed the governor ^ to make 
application to Capt. Milne, of La Pique, then at anchor off 
the mouth of Demerara, to take the trade under his convoy 
to St, Kitt's' Then followed a letter received by Capt. Milne 
from the governor, and dated 18th July, 1796, inclosing an 
extract from Admiral Christian'^ letter, to the effect before- 
mentioned; and also the above memorial from the mer- 
chants, &c. in which letter the governor pressed Capt. Mibie, 
in consequence of the distressed situation of the trade w’aiting 
for the expected convoy, ^ to take the ships under his own 
convoy to the place of general rendezvous;’ suggesting at 
the same time the necessity of his immediate and speedy 
return to his station, as a matter of no less consequence for 
the protection and defence of the colony. In consequence 
of the letters and memorial. Captain Milne sailed on the 21st 
of July, 1796 , from Demerara, taking under his convoy the 
trade from thence bound to England, and proceeded with 
them to St. KitVs, where he arrived on the 31st of July, 
1796. On the 27th of July, 1796, being off St. Lucia, Capt. 
Milne dispatched a tender with a letter to Admiral Christian 
at Martinique (which tender arrived there on the 1st of August 
following) in which he stated that he received the admiral’s 
lettei^s of the 23d of June and 21st of July, after he was 

(«) The Court comulained of the excessive length of the ca^e, which is 
here very much curtailed, long as it still appears. 

under 
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ilhder way with the trade from Demerara; b\it found no 
orders transmitted as mentioned. That his orders Averc to 
lay olF Demerara^ for the protection of that colony ; but in 
consequence of the petition of the merchants, &c. and the 
governor’s letter, and the necessity of the case (no other 
ship to convoy the trade having arrived as expected) to pro- 
ceed without delay to St, Kitfs; he had complied with tliese 
requisitions, and taken charge of the convoy accordingly : 
Avhich he hoped Admiral Christian Avould approve of ; and 
that, should the convoy be gone from St. Kitfs before he 
arrived, he should Avait for his (Admiral Christian* ordei^s, 
as some of the ships Avere in Avant of repairs, Avhich might 
detain them two days. The letter to Capt. Milne from Ad- 
miral Chi'istiany of the 23d of June^ 1796, above referred to, 
stated (among other things) that the Madras Avas appointed to 
relieve Capt. Milne upon his then station. On the 1st of 
gusty 1796, Capt. Milne being off St, Kitt*Sy received a memo- 
rial from the masters of the merchant A’^essels Avhich he Avas 
convoying ; in Avhich, after stating their disaj)pointincnt at 
not meeting the expected convoy, the danger of their remain- 
ing in those seas during the hurricane months, the vigilance 
of the enemy, and the large British property at stake, they 
earnestly pressed Capt. Milne to continue his convoy of the 
fleet, and to give directions for its sailing for Europe. Capt. 
Milney expecting orders from the Commander in Chief, gave 
no ansAver to their memorial until the 9th of Augusty 1796 ; 
when the Aveather threatening, and the masters of the trade 
again pi*essing him to go on Avith them to Englandy for the 
reasons before stated, he determined the next morning, to 
stand over tOAvards Ouadalmp€y\ and, if he saAV no vessel 
coming doAvn, to return and take charge of them for Eng- 
land. He accordingly stood over ; but finding no vessels, he 
returned and took charge of the coiiA^oy on the 9tli of Aifgusty 
and proceeded to England without orders. Previous, how- 
ever, to his leaving St. Kitt'Sy he wrote a letter to Admiral 
Harvey/ as his then commander in Chief, dated St. KitfSy 9th 
Augiisty 1796, containing an account of Avhat he had done in 
respect of the ships under his convoy, up to that period : that 
he had before written to Admiral Oiristian for orders, but, ns 
yet, had received no orders respecting any further proceed- 
ings. That he had received the petitions above stated, and 

had 
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had been expecting every hour to receive orders. That 
at that season^ it was particularly dangerous to be in that road j 
and the weather for some days past had been threatening^ 
and so much so on that mornings that the convoy had got 
under way, looking upon it unsafe to remain at anchor ; in 
consideration of all which circumstances, and having reason 
to think that his tender, which he had sent for information, 
was captured or lost, he had been induced to inform the mas- 
ters of the convoy, that if no orders came for him that day, 
he should on the next take charge of them again for JEng* 
land; and that after standing off Nevis Pointy if no vessel 
was seen by noon from the southward, he should return and 
make signal for the convoy to join him. He then stated, that 
he had been veiy uneasy at having no orders to go by : and 
the ships under his command being very valuable, and in- 
sured to sail with convoy, and that if bad weather happened 
where they then were, there would be the greatest chance of 
their being lost; and that no ships ever remained there after 
the 1st of August; he therefore hoped that Admiral Ifarrey 
would view his conduct in the light he meant it ; and that it 
was only the risk of so large a British property that could in- 
duce him to proceed without orders ; and added, that he had 
left a letter at St. KitVs, to be delivered if any order should 
arrive, describing the track he meant to pursue ; and that he 
should for two or three days carry little sail. The letter then 
concluded, I hope, in your dispatches to the Admiralty, 
you will approve of my conduct ; I give you my honour, it is 
my wish at present, not to leave this station,^^ &c. The case 
then stated a letter from the plaintiff to the Admiralty, 
dated 13th of September 1796, in which he stated that La 
Pique sailed with the trade from Demerara, on the 21st of 
July, and did not reach St. KUfs till the 31 st : after the 
convoy had sailed. That he had ordered the Ariadne frigate 
to take the Demerara ships to England from St. KitVs; and 
that she had sailed on the 16th of August, for that purpose ; 
but that by a letter afterwards received from Capt MUne, he 
found that he had sailed with that convoy from St. KitVs on 
the 10th of August, having received a petition, &c. (stating 
the reasons as before). That the Ariadne did not arrive un- 
til ten days after La Pique had sailed ; and therefore she 
remained on the St^Kitt's station. The dispatch then pro- 

^ ceeded. 
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ceeded, On the conduct of Capt. Milne, I beg leave to 
observe, that I consider his anxiety respecting the safety 
of the ships under his convoy, was his motive for proceeding 
to England without niy orders. But I regret that he did 
not wait at St. Kitt*s a few days longer, when the Ariadne 
would have arrived.’^ Capt. Milne on the bth of October, 
1796 , in La Pique, out of the limits of the IVest India sta- 
tion, viz. between the Start Point and the Bill of Portland, 
in the English Channel, captured the vessels in question in this 
cause, w^hich have been condemned as prize, and the proceeds 
thereof received by the defendants as his agents ; the eighth, 
or flag share of which prizes, amounts to 4261/. 4^. 8d. 
Capt. Milne arrived at Spithead on the 9th of October, 1796, 
and on the next day forwarded a circumstantial account of 
all his proceedings to the Admiralty ; in which he stated his 
reasons for having left St. KiiVs without the orders of the 
Commander in Chief.’* In this account Capt. Milne noticed 
his having, after quitting Demerara, dispatched a tender to 
Rear-Admiral Christian with a letter, with orders, if he 
should not be at St. Lucia, to deliver it to the commanding 
officer; as he had heard that Rear-Admiral Harvey had 
arrived. And in another part he noticed his supposition 
while at St. KitVs, on not hearing of the tender, that it 
might have been captured, or that Rear-Admiral Harvey 
had not sent her, supposing that he (Capt. Milne) might have 
sailed with the convoy,** &c. He concluded by stating, that 
he had no doubt Rear-Admiral Harvey* s dispatches would 
explain his not having orders sent him, and hoped their lord- 
ships would approve of his proceedings, as nothing but the 
risk of so great a property would have induced him to have 
sailed until orders from his commanding oflScer. The letter 
also mentioned the captures he had made. The secretary to 
the Admiralty wrote in answer to Capt. Milne, that the Board, 
under the circumstances stated by him, approved of his pro- 
ceeding to England with the convoy. 

The case then sets sorth the following extracts of the 
King’s proclamation respecting the distribution of prize. 
The captain or captains of any ships of war, who shall be 
actually on board at the taking of any prize, shall have 
3-eighth parts ; but, in case any such prize shall be taken 
by any of our ships, &c. under the command of a flag or 
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flags^ the flag officer or officers being actually on boanh or 
IHarvey directing and assisting in the capture, siiail have one of the 
l^inst said three-eighth parts ; the said one-eighth part to be paid 
ooKK. « -such flag or flag officers in such proportions, and subject 
“ to such regulations, as are hereinafter mentioned. The 
following i^gulations shall be observed concerning the one- 
eighth part liereinbefore mentioned to be granted to the flag 
officer or officers who shall be actually on board at the taking 
of any prize, or shall be directing or assisting therein. 1 . 
That a flag officer Commander in Chief, when there is but 
one flag officer upon service, shall have to his own use the 
said one-eighth part of the prizes taken by ships under his 
'' command. 2. That a flag officer sent to command at Ja- 
fMLtcay or elsewhere, shall have no right to any share of 
‘‘ prizes taken by ships employed there, before he arrives at 
the place to which he is sent, and actually takes upon him 
the command. 3. That when an inferior flag officer is 
sent out to reinforce a superior flag officer at Jamaica^ or 
[ 227 ] elsewhere, the superior flag officer shall have no right to 
any share of prizes taken by tlie inferior flag Officer before 
the inferior flag officer shall arrive within the limits of the 
command of the superior flag officer, and actually receive 
some order from him. 4. That a chief flag officer return- 
Ing home from Jamaxm, or elsewhere, shall have no share 
of the prizes taken by the ships left behind to act under 
another command. 5. That if a flag officer is sent to 
command in the out-ports of this kingdom, he shall have 
no share of the prizes taken by ships which have sailed 
from that port by order of the Admiralty. 6. That when 
more flag officers than one serve together, the eighth part 
^ of the prizes taken by any ships of the fleet or squadron, 
** shall be divided in the following proportions, viz. If there 
be but two flag officer’s, the chief shall have two-third parts 
of the said eighth part, and the other shall have the remain- 
ing third part ; but if the number of flag officers be more 
than two, the chief shall have Only one-half 5 and the other 
half shall be equally divided amongst the other flag officers.’* 
The question for the opinion of the Court was, Whether the 
plaintiff' were entitled to recover in this action the eighth or 
flagsliareof the amount of the proceeds of the prizes, if any, 
und wliat part thereof ? 


Dauncei/^ 
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Dauncet/y for the plaintiff. Capt. Milne had once pm him- 1®^« 
seU under the command of Admiral Christtaiiy on the Lee- 
ward Island station, to whose command the plaintiff sue- 
ceeded by special appointmeht ; and was, in fact, the Com^ CoOXte. 

mander in Chief on that station at the time When Capt. 

JMilwein La Pique sailed from out of the limits of the station 
with the convoy to England. The prize in question was, 
indeed, taken out of those limits on the 8 th of October^ 1796, [ 228 ] 

during* which time, the chief command accidentally devolved 
on Sir Hyde Parker, as a senior officer happening to come 
within that station in transitu to another : but that has been 
already detenuined, in an action tried before Lord Ellenbo- 
rough, not to give him any right to the Commander in Chiefs 
share of the prize in question. [Lord Ellenboi^ugh. I did 
not decide that any body else had a right to it.] It fol- 
lows necessarily. That if Admiral Parker was not entitled as 
Commander in Chief, the plaintiff was. If Admiral Christian 
had retained the chief command, he would ceitainly have 
been entitled to the Commander in Chiefs share^^ though the 
prize were taken out of the limits ; the plaintiff having once 
put himself under his command. The plaintiff then having 
succeeded to Admiral Christian's command, is entitled to 
share in all prizes which he would have been entitled to had 
he remained. He then commented upon different parts of 
the correspondence, in order to shew that Capt. Milne, be- 
fore his departure out of the limits of the station, had notice 
of the plaintiff having succeeded to the command in chief, 
and had addressed a letter to him as such ; that he considered 
himself as placed under his command generally, and waited 
his orders only with respect to the particular service then re- 
quired of him ; informing him at the same time, of his in- 
tention to proceed if he had no orders to the contrary, land 
requesting his interference with the Admiralty to excuse 
him. That, on the other hand, the possibility of Cupt. 

Milne ])roceeding with the convoy to England, Was antici- 
pated by the plaintiff, who gave onlei*s accordingly to the 
Ariadne to take his former station in that event 5 — and that 
both the plaintiff and Capt. Milne were aware of the neces- 
sity of the former to appoint some ship to conVoy the home- 
ward bound trade. He concluded, therefore, on this part [ 229 ] 
of the case, that Capt, Milne had merely anticipated the 

orders 
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1805. orders which he would have received, in case no other con- 
Harvey should arrive in time to take charge of the trade; and 
againtt that the plaintiff had looked to such anticipation and pro- 
Cooke, vided for it : and that Capt. Milne acted throughout as con- 
sidering himself under the command of the plaintiff, and re- 
ferring to him for authorizing the act he was doing to the 
Admiralty. That the whole correspondence was inconsist- 
ent with any supposition that Capt. Milne was, or considered 
himself as acting free from the control and command of the 
plaintiff. 

Upon the general question he argued further : that though 
the cases of Lord Nelson v. Tucker^ (a) and Lord Neiih v. 
Pringle (6) did not strictly apply, inasmuch as the question 
there arose between the chief flag officer returning home 
from a foreign station and the next in seniority on whom 
the chief command devolved; — yet, in such cases, it was 
considered that prizes taken by ships sent to cruize by the 
superior flag-officers before his departure, and which never 
were in/act under the command of the officer on whom the 
command devolved, were yet to be considered as acting un- 
der his authority, so as to entitle him, and not the superior 
officer from whom they received their cruizing instructions, 
to the one-eighth share of the commanding flag-officer. 
There, indeed, the prizes were taken within the limits of 
the station the command of which had so devolved; but 
that cannot vary the right; for there is no distinction in 
this respect as to limits in the King’s proclamation, by 
which this question must be governed ; the only question is. 
Whether the Commander in Chief is directing in the taking of 
[ 230 ] the prize ? — ^by which has alw’^ays been understood not an ac- 
tual, but a virtual direction, such as is to be inferred from the 
captor being subjected to his command. So, on the other 
hand, one who is proceeding to take the chief command on a 
foreign station, is not entitled to share prize before he has 
actually assumed the command, though taken by one of his 
fleet after he had come within the limits of his command. 
There is no reference to limits, therefore, with respect to the 
distribution of prize, but merely to the fact of assuming the 
command of the station ; which, ipso jure^ places under the 

(a) 4 East, 238. (J>) Ibid. 262. 
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Comniander^s orders all the ships attached to that station, even 1B05. 
before any particular ship absent on a detached service within 
such command shall have received any actual order from the 
Commander. Capt. Milne must be presumed then to have Cooke. 
acted lawfully, since his acts have been confirmed both by his 
Commander in Chief and by the Admiralty. It is not, there- 
fore, competent to him to set up a right to retain the whole 
share of prize, on the ground that he was acting in disobedi- 
ence to his Commander’s orders, and not subject to his control. 

No man can set up his own avowed wrongful act, in order to 
give himself a right which he would not otherwise have. Case 
of the Waaksamheidy (a) of the llobert^ (6) and of the Forsig- 
held, (c) He also referred to a subsequent proclamation, regu- 
lating, as he said, the distribution of prize, according to the 
principle contended for by him. But the Court said they 
could not take notice of such proclamation issued after the 
capture in question. 

R, Carry contra. All prize was originally the right of 
the King, jnre coroncB ; but now the stat. 33 Geo, 3. c, 66. 
vests it in the captors, subject to be distributed as the King’s [ 231 ] 
proclamation shall direct ; the plaintiff, therefore, can only 
claim by the terms of such proclamation, which must be 
construed like other instruments, (d) It is requisite by that 
proclamation, in order to confer the 1-8th share on a flag 
officer, not merely that he should be invested with the com- 
mand, but that he should either have been present at the 
capture, or directing or assisting in it : the share was meant 
as a reward, either for actual service or advice. The plaintiff 
was not present at, nor can be by any construction of the 
words be said to have directed or assisted in the capture, 
because it expressly appears that Capt. Milne acted without 
orders ; and that without having done so, the prize could not 
have been taken. The necessity of the case justified Capt. 

Milne in the opinion of the Admiralty; but all the docu- 
ments shew that he acted on his own personal responsibility 
in what he did, and not by the direction, or under the orders 
of any superior officer. [He here commented on the several 
letters, stating throughout that Capt, M, acted without 

(«) 3 Rob. Adm. Rop. 1. (//) Ib. 194. (c) Ib, 311. 

(r/) Lord Nelson v. Tucker, Q Bos. et Tull. 2G2. 4 East, 250. 
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18Q& orders In proceeding with the convoy to Englmd ; and then 
Hahvry ^ cases which are collected in Johns foiie v. Mar- 

against getson, (o) and in Lord Nelson v. Tucker^ in C. B. ; {b) none 
CooKH. Qf yirhich, it was admitted by the Courts bore against him on 
the present point.] All the cases arc either where the dis- 
pute was between two flag-officers, winch of the two should 
retain money which was sought to be taken out of his hands 
by the otlicr ; or where, as in the case of the St. Anne^ (c) 
the prize was clearly taken under cruizing orders originally 
[ 232 ] received from the flag-officer ; but the only question was, 
Whether the latter had not abdicated his command by re- 
turning home before the prize was taken, and never after- 
wards resuming the command ? though that case was consi- 
derably shaken in Lord Nelsoti v. Tucker. He then referred 
to the case of the Orion^ (d) which had then lately been deter- 
mined before the Privy Council upon appeal. Lord Ellen- 
horongh^ C. J. presiding. There Capt. Sir Thoynas Williams 
of the Unicorn^ one of Admiral KingsmilVs squadron on the 
Irish station, received orders from him to return to Ports- 
mouth to refit, and then rejoin him with all expedition. But 
before his return, he received orders from the Admiralty to 
take a short range in the Channel for the protection of the 
homeward-bound trade ; after which, he was to return again 
under his former command ; and while in the execution of 
the Admiralty orders, he took a prize ; and held by Sir JV. 
Scott below, which judgment was affirmed at the Cockpity 
that Admiral Kmgsmill was not entitled to share, on the 
ground that Capt. Williams was not acting by the direction 
or assistance of his Admiral at the time ; though Sir W. 
Scott supposed that there might be a connexion of subjec- 
tion to Adiniral Kingsmill remaining. [Lord Ellenhoroughy 
C. J. The ground of our decision was, that there was a 
new departure, as it were, from Capt. W.*s original command 
by the special and paramount order of the Admiralty, ap- 
pointing a certain deviation from his original orders ; after 
which, he was to retui'ii again under the command of Ad- 
inirel Kingsurdll : and the prize happened to be taken during 
that deviation. The consequence would have been the same 

(a) 1 H. Blac. 26'2. (b) 3 Bos. ct Pull. 357. 

(c) 3 Rob. Adm. Rep. 61. (d) Ib. 362. 

if 
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if the Admiralty had given him new orders to go back in the 
very track directed by Admiral KingsmilL That was the 
opinion not only of inyselt, but of the Master of tlie Rolls, 
Sir fVm. Wynnes and Sir Wm. ScotL'] In that case, how- 
ever, Sir fVm. Scott said, That if a prize were taken by a ship 
of the squadron, even under a disobedience of orders, it 
would be difficult to sustain the flag-officer’s right to share 
in it under the words of the proclamation. He concluded 
by saying, that at any rate the plaintift* could only be en- 
titled to l-3d, if any, of the share in question. But the 
Court said, it was not necessary to argue that point at 
present. 

Dauncei/f in reply, distinguished this from the case of the 
Orion^ because Capt. Williams was there acting under another 
command than that of his flag-officer; wfficreas here, Capt, 
M, referred to the plaintift* for every tiling which he 
did. Acting under the control and authority of a flag- 
officer, is all that is meant by his directing a capture. It is 
necessarily implied, though no jiarticular direction were 
given to that purpose 5 and it would be of very dangerous 
example if an inferior officer were permitted to gain any 
greater advantage by acting without orders in any case, than 
if he had done the same thing in the ordinary course of his 
duty. 

Lord Ellenborougii, C. J. The question is. Whether 
the plaintiff can be considered as a flag-officer entitled ta 
share in the prize under the King’s proclamation ?^%o da 
which, he must have been either actually on board at the 
taking of tlie prize, or directing or assisting therein.” The 
only question is. Whether the facts of this case constitute a 
directing or assisting in the capture ? Capt. Milne*^ situa- 
tion was. That being one of the squadron on the Leeward 
Island station, he had received orders from Admiral Chris- 
tian^ then the Commander in Chief on that station, to lie ofF 
Demerara for the protection of that colony ; and, it appears, 
that up to the time of the prize in question being taken, 
Capt. Milne never received any other order from any com- 
petent authority dispensing with the literal performance of 
that order; but, at the request of the governor and mer- 
chants of that colony, who were disappointed of their ex- 
pected convoy, he thought it necessary for his Majesty's ser- 
vice. 
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1805, vice, upon his own responsibility^ to convoy the trade to the 
hTr^y rendezvous at St. KitVs. He proceeded, therefore; 

ngaimt in disobedience ; but, as it appears from the subsequent ap- 
CooKE. probation of the Admiralty, in venial disobedience to his or- 
ders: and after having prosecuted his voyage thus far, as 
he himself supposed in disobedience of oi*ders, he afterwards 
ventured on a further disobedience, under what he thought 
an urgent necessity. He still paused, however, and linger- 
ed for some time longer, in expectation of another ship to 
relieve him ; but being frustrated in that expectation, yet 
still desirous of doing that which w’as most for the King's 
service, he at length convoyed the fleet home ; in the course 
of which, the capture was made. Now assuming that the 
relation, of captain and superior flag-officer was constituted 
between the parties for many purposes, yet as the plaintiff' 
who succeeded Admiral Christian can be said to have been 
directing in or privy to such orders only as his predecessor 
issued, and as Capt. Milne acted in disobedience to such 
orders, insomuch even that if he had complied with his or- 
ders, the capture in question could never have been made,— 
in no sense can it be said that the plaintiff was directing or 
assisting in the capture; but Capt. Mihie must be consider- 
ed altogether as having acted upon his own responsibility. 
[ 235 ] He so considered it himself at the time; for he wrote to his 
Admiral to represent his conduct to the Admiralty on the 
justificatory grounds which had induced him so to act, and 
to hope that he would excuse him to that Board : and the 
Admiral in so stating it says, at the same time, that he had 
acted without his orders. Where then is the assistance or 
direction of the flag-officer which is to entitle him to share ? 
These words of the proclamation are, as Sir Wm. Scott once 
observed, the title-deeds of flag-officers, and the only rule 
for regulating our judgment. I would not, therefore, put 
any construction upon them which would distort their fair 
meaning, but will abide by the plain letter of the proclama- 
tion which common men may understand. We have nothing 
to guide us but the words of it ; and there is nothing which 
should induce us to distort the plain meaning of those words. 
Capt. Mihie did not act in obedience, but in disobedience to 
Adm. Christia7i's orders ; which, in the result, it appears that 
the Admiralty have approved of. However, there is no occa- 
sion 
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sion for us to consider whether he be entitled to the prize ; 
but in the absence of any direction or assistance of the plain- 
tiff in the capture, we are bound to say that he is not entitled 
to any share. 

Grose, J. The real question is not. Whether Capt. Mihtc 
thought he was acting wrong ? — or, Whether he acted in 
disobedience to the commands of one or other of the com- 
manders on the station ? — but. Whether he were acting un- 
der any orders at all ? Now, the plaintiff himself says in his 
letter to the Admiralty, that Capt. Milne was not acting un- 
der his orders ; and the latter, sensible of not having acted 
under the plaintiff’s orders, writes to him to represent his 
conduct favourably to the Admiralty on that presumption, 
and wrote to tlic Admirjilty^an account of all his proceedings ; 
intreatiug the favour which so venial an offence might war- 
rant. When all parties, therefore, concur in considering 
that Capt. Milne was not acting under the plaintifl'’s orders 
in what he did, it is impossible to say that the plaintiff wm 
directing or assisting in the capture, which are tlic words of 
the proclamation upon which the plaintiff’s claim must be 
founded, if at all ; the construction of wduch proclamation 
ought to be according to the plain import of the words. On 
this ground I am clearly of opinion that the plaintiff cannot 
recover. 

liAWRENCE, J. The argument most in favour of the 
plaintiff’s claim was, that Capt. Milne, even after his depar- 
ture, continued under the command of the plaintiff : but no 
authority has been quoted to shew that. By the terms of 
the proclamation, it is expressly provided, That no flag- 
officer shall be entitled to share the l-8th granted to a flag- 
officer, unless he shall be actually on board at the taking of 
any prize, or directing or assisting therein.” That brings 
the case to this short question. Whether the conduct or situ- 
ation of the plaintiff can in any way entitle him to be con- 
sidered as directmg or assisting in the capture in question ? 
Capt. Milne was under the orders of Admiral Christian to 
continue off Demerara for the protection of it. Upon 
the plaintiff’s succeeding to the chief command, the orders 
issued by his predecessor are to be considered as his orders. 
But under a necessity which he thought sufficient, Capt. 
Milne, without any order or authority, or even approb^^tiou 
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of the plaintiff, first proceeded with the homeward-bound 
trade to St, Kitfs, and aftenvards to England, The plaintiff 
even expressed his wishes that Capt. Milne had rcinaihed 
longer on his station, so far from directing or assisting in what 
he did. The mere circumstance of Capt. Milne having been 
subject to the command of the plaintiff, is not enough to 
entitle the latter to share in the prize ; because the procla- 
mation itself siiperadds other conditions; nairndy, That he 
shall be either on hoard at the time, or directing or assisting; 
and I cannot consider the ])laintiff as entitled to share, when, 
according to my understanding of those words, he did not 
either direct or assist in the capture. 

Le Blanc, J. I should not have been soriy, on princi- 
ples of public policy, if I could hp,vc found that the plaintiff 
was entitled to the flag-officer’s share in this case, because 
it is not to be approved that an officer, however good his 
motives may have been, shoxdd derive any advantage from 
his disobedience of orders; but no authority has been cited 
to shew that lie may not, in such a case; and in the absence 
of any decision on the point, we can Only look to the words 
of the proclamation ; which shew that no flag-officer shall 
share unless he be achially on boards or directing or assisting 
in the capture. It is contended, that Capt. Milne was act- 
ing at the time under the order of the plaintiff, because he 
afterwards ratified what the other did. But nothing of that 
kind appears; for Capt. Milne was under orders to remain 
at Denierara^ which order was never revoked : but from 
motives highly laudable, he proceeded to convoy the trade 
to St, KitVs, and from thence to England. Conscious, 
however, that he was acting all the time against orders, and 
on his own responsibility, he wrote to the plaintiff to excuse 
him to the Admiralty; and the plaintiff’s own letter to that 
Board shew^s that he considered it in the same light; for 
he does not intimate that Capt. Milrie had acted by his or- 
ders, or even with his ai>probation ; on the contrary, he 
expressed his wishes that he had waited longer for the ship 
which had been designed to act as convoy. And again, 
Capt. MilnCy in his letter to the Admiralty after his return 
home, excuses himself for what he had done by the neces- 
sity of the case. Therefore, unless thera w^era some authority 
for saying that an officer, who has in fact acted in direct 

contradictiou 
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contradiction to orders, can be said to have acted under or- 1005. 
ders so as to entitle liis superior officer to be considered as 
having assisted or directed him in the capture, I cannot say a^ainu 

that the plaintiff has entitled himself to share within the Cookk. 

terms of the proclamation, — thougli 1 should consider every 
capture made by a ship of a squadron acting under the com- 
mand, and in obedience to the superior oHicer of such squa- 
dron, as a capture made under the direction or assistance of 
such superior officer. 

Postea to the defendant. 


Ex parte Brocke. 


f!alur/hit/, 
Feb. yth. 


4 WRIT of habeas coi^piis having issued to l)ring up the An apprentice 
Defendant, an impressed seaman, for the purpose of his 
discharge, on the ground of exemption, as an apprentice in ‘s «<) other-. 

1 I 1 i • 1 I \\ise exeinpf;- 

the (jrreenlaad risiiery, it was moved on a lormer day to p,i iVom Ix injj 

(jutish the writ q?(ia hnprockle emamnt: U’hen the facts 

pcared to be that ih*o(7te, in Mnre/i, 1801, being then above };en<‘»ni Aeioi' 

the age of 14 years, was apprenticed to one Morsom for five 

years in the Greenland Fishery, Avith whom he continued <'»ipts all por- 

till he was impressed in October last, being then above the boinj; impress- 

age of 18 years, and having served more than three 

his time. The statute 26 Geo. 3. c. 41. $. 2. reiiuires that rvrry prison 

every ship in the Greenland * Fishery shall liavc on board 

apprentices indentured for three years at k‘a.st, who shall not nsed tiic sca, 

exceed 18, nor be under 14 years of age at the time they 

shall be so indentured, in the proportion of one aprirentice t- <<> 

* ' * ‘ serve at sea 

at the least for every 3r> tons burthen which apprentices lor tiie Tu st » 
shall be reckoned in the number of men required to be on apjmnliioe-^** 
board. Sec, 17 exempts certain persons employed in the ship, 
fishery from being impressed ; but does not mention ap- * [ 239 ] 
prentices. Then the stat. 29 Geo. 3. c. 53. s. 5. reciting the 
former and other Acts relating to the same fislujry, and that 
it is expedient to oblige the masters of ships to Avhom such 
apprentices shall be bound to keep them in their service for 
the time they shall be indentured, enacts, That if any 
master to whom any apprentice shall be indentured, pursuant 

N 2 to 
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to the said Acts, shall permit him to quit, leave, or depart his 
service on any pretence whatever (willi an exception not 
material to state) before the expiration of the term for which 
he shall be bound, every such master shall forfeit 50V* &c. 
The stat. 42 Geo. 3. c. 22. continues the several Acts, and pro- 
tects certain descriptions of persons (not mentioning appren- 
tices) from being impressed according to certain proportions 
of burthen. 

Jervis (and Garroio was with him) in applying for the 
rule to quash the writ of habeas corpus, observed, That it 
was not the object of the above-mentioned Acts to protect 
apprentices in the Greenland trade from being impressed 5 
but that their protection depended altogether upon the gene- 
ral Act of the 13 Geo, 2. c. 17 5 , which first exempts from 
being impressed every person, not having attained the full 
age of 18 years and then enacts, 2 . that ev^ery per- 
son who not having before used the sea, shall bind himself 
apprentice to serve at sea, shall be exempted from being 
impressed for three years from the binding.’" Now here the 
party had been bound for more than tliree years, and was 
above 18 years of age when impressed ; and that the policy of 
the several statutes was tb make a quick succession of appren- 
tices bred to the sea. 

Ersldne and Hofroyd shewed cause, and argued for the 
continuance of the exemption from the requisition of the 
stat. 20 Geo. 3. c. 41, That masters of vessels in this trade 
should have a certain number of apprentices in projiortion 
to their tonnage, to be bound for not less than three years, 
which therefore gave them a latitude to bind apprentices for 
a longer time; followed up as it was by the stat. 29 Geo. 3. 
c. 53. s. 5. obliging them to keep such apprentices in their 
service for the term for which they shall be bound, under a 
penalty of 50/.; and observed. That the legislature could 
not be so inconsistent as to make these provisions, if they 
were liable to be defeated, and the masters subjected to the 
penalties, by means of their apprentices (of which the mas- 
ter here had only his proper number, including Brocke) 
being impressed against their consent. They also referred 
to the stat. 2 Geo. 3. c. 15. s. 22. as exempting apprentices 
bound for five years in the fisheries from being impressed ; 

but 
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but the Court said that was confined to the fisheries on the 1805. 
coast of Great Britain. ^ 

Lord Ellknborocjgh, C. J. No person in the Greenland Brocke^. 
Fishery is recpiired to take apprentices for more than three 
years ; and if for their own convenience they chuse to have 
them bound for a longer period, which they arc not restrained 
from doing, it is at their own risk. The special provisions [ 241 ] 
against impressing particular descriptions of seamen in the 
Greenland Fishery, without naming apprenticesy shews that 
the Legislature meant to leave their cxcmi)tion upon the ge- 
neral law of the 13 Geo, 2, c. 17. 

Per Curiam^ Rule absolute for quashing the writ. 


SeuuFiExm against Gowland. 


Saturday’^ 
Feb. yth‘ 


I N assumpsit for money had and received, tried before wiiere tho 

T 1 ^ r 1 i-i. • c 1 rn giailtOV of all 

Lord Lllenhorongh, C. J. at the bittings arter last lerm, anmiify ap- 
it appeared that the Defendant had granted to the Plaintiff’ a 


certain annuity secured by a deed, a bond, and warrant ot motion, and to 
attorney to enter up judgment in C.B.; but in the locmo- 


rial of the annuitv, the latter instniment was stated to be a in-f*- 

. .1 1 tularlv entev- 

warraut ot attorney to enter up judgment m B. It. : and upon a 

judgment having been afterwards entered up by mistake in 

this Court, the defendant had applied to set aside the annuity was ^ivfii tor 

upon this error in the memorial, and to have the seen- 

rities delivered up to he cancelled : and this Court did ac- lioud in ano- 

cordingly set aside the judgment, and direct that the war- sorunMiic un- 


rant of attorney should be delivered up to be cancelled, (a) 

but made no order as to the deed or bond, which remained of* attorney 


uncancclled ; nor was there proof of any offer having 

been made by the plaintiff to the defendant to deliver up or the memorial ; 

cancel them. This action was brought to recover back the acconiTngiy**^ 

consideration money, the consideration for the annuity 

failed. But it was objected at the trial, that the action of as- hei3 that the 

grantee might 

recover back the consideration money in assumpsit, and was not put to his action on a bond 
which was also given for securing the annuity, and which bond was not ordered to be can- 
celled, though voidable in pleading by virtue of the Annuity Act. 


(a) It was asked hyLe Bhmc, J. how the warrant of attorney which was 
to enter up judgment in C. B. came to be set aside, that not being conse- 
(juential upon the vacating of the judgment in this Court, which has no foun- 
dation for it: but no account could be given of it. 

sumpsit 
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sumpsit would not lie, the phiintilf still having his remedy 
upon the bond and deed : and on this ground the plaintiff was 
nonsuited. 

It was moved on a former day to set aside the nonsuit, on 
the ground that the defendant having elected to set aside the 
annuity, and applied to the Court for that purpose, and the 
Court having jjronounced judgnuuit upon the ilJegality of it, 
and vacated the warrant of attorney and judgment given to 
secure it, it was not competent to the defendant now to set 
u|) this objection upon the ground that the annuity was still 
secured by subsisting instruments, the illegality of which 
were declared; and that it Avas nugatory to oblige the plain- 
tiff to bring his action in the lirst instance on the bond or 
deed, to [lut the defendant to j)lead the special matter, and 
shew that they Avere A^oid under the Aimuity Act by the judg- 
ment of the ('ourt, in order to enable the plaintiff afterAvards 
to bring this action. And it A\’as said, that in a similar 
action to the present, brought under the like circumstances, 
before Lord Kenyon, his Lordship had ruled in favour of the 
plaintiff, Avho thereupon obtained a verdict. 

Park and Dampier uoav sheAved (•ause, and said, That this 
M’as an attempt to make the 1st and 4th clauses of the An- 
nuity Act (e.) the same, Avhich Avere very distinct. The first 
enacts, That a memorial of every deed, bond, instrument, 
or other assurance, AAdiereby any annuity shall be granted, 
shall be enrolled in Chancery, otherAvisc eveiy suck deed, 
bond, instrument, or other assurance, shall be null and 
void/' U[)on this it has been a (juestion, Whether any other 
than the particular deed, &c. omitted to be memorialized is 
avoided? But at any rate, such deed, &c. must be aA'oided 
by pleading. For the 4th clause, Avhich alone enables the 
Court, on motion, to order the deed, bond, &;c. to be can- 
celled, only extends to cases Avherc it sliall appear to them 
that any part of the consideration has been returned ; or if 
given in notes, that such notes Avere not paid Avhen due, or 
Averc cancelled Avithout being hrst paid; or if any part of the 
consideration Avere paid in goods, or Averc retained by the 
grantee : neither of Avhich applies to the present case. In 
Shove v. H'cbb, (b) aa IucIi Av^as the first case Avhere the coii- 

{h) 1 Term Rep. 732. 


(«) 17 Geo. 3. c. 26. 
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sidenition money was recovered back in consequence of the 
annuity having been vacated, the deeds were stated to have 
been set aside in the Court of C. B, 

Garrow and Marryat in support of the rule. The first 
clause of the Annuity Act goes to avoid the assurance, which 
includes every security for the annuity, for want of a proper 
memorial. And it has been decided. That where any of the 
securities are void, all are thereby avoided ; as in Cummins 
V. Isaac, (a) and Chnioier v. Whaley, {h) The decision of 
this Court, upon the apjilication of the defendant, was not 
merely that the judgment should be vacated, but that the 
annuity itself should be set aside. The defendant then has 
made his election to vacate the annuity ; and having at least 
withdrawn from the plainfiff one of his securities for it, the 
(umsideration Avliicli was paid tor all the securities has failed ; 
and, therefore, he is entitled to recover it back. 

Lord Ellen BOROUGH, C. J. The argument last urged is 
very forcible. The plaintiff contracted for one entire assur- 
ance, consisting of several securities: and he has a right (o 
have tliat assurance entire, or to have back liis money. Tlie 
defendant has taken away one of his securities : and, there- 
fore, the consideration for the money has failed. On this 
ground I think the present action may be sustained : and to 
be sure the substantial justice of the case is all on tlie plain- 
tiff’s side ; though that ought never to be obtained by vio- 
lating the forms of law ; but on the latter ground, 1 think it 
may be attained >vithout any such violation. 

Per Curiam, Rule absolute. 

(ft) 8 Term llcp. 188. (/>) 3 East, 300. 
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Monday, 
Feb, 11th. 


Ciiambkrs against Caulfield. 


band and wife wus an actioii against the Defendant for criminal 

entered into a conversation with the Plaintiff wife, tried before Lord 

trustees, Ellenborouglif C. J. at the sittings after the last Term, in 

whereby the which the plaintiff' recovered a verdict for 2000/. * damages: 
husband cove- i i . . , . ^ 

nanted with and Oil a former day in this term, the Court was mov^ed to 
fto whom cL - verdict, and grant a new trial on two grounds: 

tain annuities 1st, That previous to and at the time of the act of adultery 
red^ile payu- pi’ovcd, the plaintiff was living in a state of separation from 
bie to his wite [jis wife, by virtue of the deed after mentioned : and, there- 

absoliitely, ^ ^ 

another for so forc, according to the case of IFj^edon v. Timhrelly (a) the 
should* live wliicli was founded on the loss of comfort and so- 

withherhus- ciety of the wife, would not lie. 2dly, That the damages 
they siiouid were excessive in a case where the husband had before 
apply the lirst, agreed to a separation from his wife. 

and an ocpial , , . . , . ^ , 

annuity in lieu i he deed lu question was made in Aifgmt^ 1/98, between 
to ilcViiiTby plaintiff of the first part, the plaintiff’s wife of the second 
thchusband to part. Lord Bodaei/ and Jo/ni liodnei/ as trustees of the third 
me of the wife J* Milbanke as another trustee, of the fourth part ; 

in case she and after reciting that Sir JVm, Chambers (the ])laintifl'’s 

mIiouIu Iivo 

apart from her father) luid dcvised an annuity of 200L to Mrs. Chambers^ so 
the appr^ she continued to live with the plaintiff ; or, in case 

tioii of the she survived him, durante vidnitate ; and that she was 

thc*iuisbund ^ entitled to a pension of JOO/. per annum for her life, 
alKo covenant- 
ed in cas(* of 

future diliereiices to permit the wife to live separate from him, if she should on that acconiit find 
it necessary; and the deed contained a clause, That in case of separation, with the approba- 
tion of the trustees, certain of the children should live, with and be educated by the wife for a 
certain period ; and that she might visit the others at his house, especially when ill, so as to re- 
quire the attention of a mother ; and it also contained other clauses, providing certain things in 
case of such separation as aforesaid ; held, that such a deed did not preclude the husband from 
maintaining an action against the defendant for an act of adultery, proved to be coiinnitted while 
the wife was in fact living apart from her husband ; for if there were no approbation of the 
trustees to the separation, which must be taken to be the case, as none wms proved, then this 
w'as not such a separation as the husband consented to by the deed, according to the true con- 
struction of It; and if the separation were with the approbation of the trustees, then the hus- 
band not having given up all claim to the comfort, society, and assistance of his wife (for the in- 
terests of the children were provided for as well as the separation of the parents during such 
approbation) the case is not brouglit within the principle of the decision in W eedon v. Tiinbrell, 
allowing that to be law to the extent of the case there decided. The Court arc not re- 
strained from granting a new trial in a case of crim. con. for excessive damages, if they arc 
satisfied that the jury acted under the influence of undue motives, or of gross error or miscon- 
ception on the subject. 

* [ 245 ] 

(</) 5 Term Rep. 357 . 

granted 



IN THE Forty-fifth Year of GEORGE III. 

granted by the Irish parliament; and reciting also, that 
divers differences liad lately arisen between the plaintiff' and 
his wife, and that the plaintiff, in order to put an end to such 
differences and to induce his wife to continue to live with him, 
had agreed to treat her with all due kindness and regard ; 
and to enter into the covenants and agreements after men- 
tioned, subject to the conditions and restrictions therein 
contained witnessed, that in pursuance of tiie agreement, 
the plaintiff and his wife assigned and transferred to the trus- 
tees the said annuities of 200/. and 100/. in trust to pay the 
latter to Mrs. Chambers for her separate use absolutely; and 
as to the annuity of 200/. so long as the plaintiff* and his 
wife should live together, in trust to apply the same ; or so 
much of it as the trustees^ or survivors or survivor, should in 
their or in his discretion think necessary, in the purchasing 
of wearing apparel and other necessaries for Mrs. Chambers^ 
and the surplus to the plaintiff; and upon further trust, in 
case any separation should thereafter take place between the 
plaintiff and his wife, with the approbation of the said trus- 
tees, or the survivors or survivor of them, or of the executors 
or administrators of such survivor; or in case of the death 
of the plaintiff in the lifetime of his wife,^* the said trustees 
and the survivor, ^c, should apply the whole annuity of 
200/. in the same manner for the benefit of Mrs. Chambers, 
as was before directed, touching the annuity of 100/. Then 
after several covenants for the securing of the trustees, and 
for further assurance, the plaintiff covenanted with the trus- 
tees, their executors, 8cc. that in case future differences 
shall arise between him and his wife, and his wife should on 
that account at any time thereafter find it necessary to live 
separate and apart from him, he would permit and suffer her 
to leave him ; and from time to time, and at all times there- 
after, to live and reside separate and apart from him, in such 
places, or with such families, as she should think proper; and 
that he would not at any time thereafter prosecute, disturb, or 
molest her, or any person in whose house or family she should 
reside or be entertained, for, or in respect of her separate resi- 
dence and remaining separate from him; subject, nevertheless, 
to the proviso or condition in that behalf after mentioned." 
And he also covenanted, that his wife might take and enjoy to 
her separate use all such household furniture, clothes, jewels, 

goods, 
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goods^ and other personal estate and effects, as then did or 
thereafter should belong, or be reputed to belong to her, not 
exceedii: ; 500/. in value. And that in case the said annuity 
of 200/. should at any time, during the life of his wife, cease 
to be payable, he (the plaintifl*) shoidd, in lieu thereof, pay 
to the trustees another annuity of 200/. during her life, upon 
tlie same trusts as the first-mentioned annuity. “ And 
further, that in case any such separation should take place 
between him and his wife, with such approbation of the trus- 
tees, or the survivor, &c. it should and might be lawful for 
her to take with her the two younger of her children, by him 
(the plaintiff) viz. &c. and all oUch other child or children 
as she might in the mean time have by him ; and to bring 
up and educate them until they respectively attained the age 
of eight years, free from and without his interruption, &c. And 
tliat in case any such separation should take place, she might 
at all times thereafter, whenever she thought proper, come 
to liis dwelling-house, or wherever else iheir other children 
should be, in order to sec such other children ; and more es- 
pecially in case any of them should be ill, so as to require the 
care and attention of a mother.** And further : In case any 
such separation as aforesaid should take place, he (the jdaintiff ) 
should pay to the trustees, &c. so long as his wife should have 
the care and protection of any of their children, such yearly 
sum for each such child, as in the judgment and discretion 
of the trustees, or the survivor or survivors of them, should 
from time to time be adequate to their maintenance, educa- 
tion, and support. Then followed a covenant by tlu^ trustees, 
that ill case the plaintiff and Ids wife should at any time 
thereafter live separate, with such approbation as aforesaid, 
and the plaintiff should keep his covenants, they the trustees 
would, during such separation, and as long as they received 
the annuity of 200/. &c. indemnify the plaintiff against the 
debts, &c. of his wife for necessaries ; with a proviso, that 
in case any separation should take place between the plaintiff 
and his wife, such separation should not prejudice or hinder 
either party from prosecuting any action or suit, &c. in law 
or equity, not contrary or repugnant to those presents which 
either might have prosecuted, in case no such separation had 
taken place.*’ There were other parts of the deed not material 
to be stated. This deed was holden to be binding upon the 

husband. 
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husband, in Lord Rodney v. Chambers^ (a) upon tlie event of 
the separation wliicli it provided for. 

Upon granting the rule nisiy Lord Ellenhorough^ C. J. de- 
sired that the case might be argued upon the general point, 
Whether the mere fact of a separation between husband and 
wife, by deed, were such an absolute renunciation of his ma- 
rital rights as precluded the husband from maintaining an 
action for the seduction of his wife ? saying, that he did not 
consider that (piestiou as concluded by the decision in Wee^ 
don V. TimhrelL And afterwards, upon the report of the 
case, it a[)peared that the i)iaintilF and his wife, by whom he 
had many children, had lived happily together, until his sus- 
picions of the defendant began : after which, there had been 
diflerences and occasional separations between them from 
time to time, until their final separation in consequence of the 
adultery, w hich was two or three years after the deed had been 
entered into, and after they had lived together again ; though 
the evidence went to shew that they were living* separate fbut 
no evidence given that it ^vas with the consent of the trustees) 
at the time of the adultery proved ; for previous to his depar- 
ture from E/v^iand to the //ekter, upon military service for a 
few weeks, he had w*ritten letters to his wife, soliciting a re- 
conciliation, and pressing her to return to his house ; which 
she did not do till he had departed; and on the plaintift’s re- 
turn, he found his wife and the defendant there, when the 
discovery of the adultery was made. 

Erskine, Garrowy and Scarlett shewed cause against the 
rule. The case of fVeedon v. Timbrell (b) is not founded 
upon any former precedent in the law, as w^as acknowledged 
by Lord Koiyon ; but he stated that he had nonsuited the 
plaiiitilV, thinking that on principle the action would not lie. 
But all the })rinciples of morality and public policy are the 
other wuiy. The foundation and continuation of society de- 
pend upon the good conduct of the marriage state, and the 
government of the husband. Separations may take place 
from causes merely temporary, and which does not preclude 
the hope of reconciliation, if not interdicted in the mean 
time by adultery. They may arise from heat of temper, 
accident, misfortune, and even from wise policy and affec- 


tion ; 


24S 

180 &. 

Chamberf 

mgaimt 

OAeLFIELDt 


[ 249 ] 


(n) East, 263. 


(6) 6 Term Rep. 357. 



2«9 

1805. 

CtlAMBEHS 

against 

Caulfield. 


[ 250 ] 


CASES IN HILARY TERM 

tion ; as if a marriage ^^eYe without consent of the wife's 
father; and to prevent her disinherison, the husband bind 
himself by deed to live separate from her, and that she should 
reside with her father till he were reconciled to the marriage; 
in all which cases, it is plain that the husband continues, not- 
withstanding the separation, to have a deep interest in the 
fidelity of his wife, and that the crime of the adulterer adds 
injury to misfortune ; and in all cases the husband must be 
interested not to have a spurious issue put upon him. The 
law too considers the interest of husband and wife to be so 
much the same, and the wife so far to continue under his 
protection, although living apart from him, that she cannot 
sue for damages on account of any injuries to herself without 
the husband being joined. The loss of the comfort, society, 
and assistance of the wife at the time, cannot be the gist of 
this action; for then, though the adultery were before the 
separation, yet if it were not known to the husband till after- 
wards, he could not maintain the action : and yet the in- 
trigues of the adulterer may have been the secret cause of 
the wife's conduct which led to such a separation. Where 
there are children of the marriage, the adulterer dissolves 
the tie between them and their mother ; which, of itself, is 
a loss to the husband independent of her society; for, after 
her dishonour, he cannot suffer her to educate his children. 
Besides, whether the husband lose the whole comfort and 
assistance of his wife by their separation, must depend upon 
the. cause of it ; if it be not for adultery, much comfort and 
assistance may remain to him, though separated from her 
correspondence and advice, — from his knowledge of her 
happiness, — or from considerations of benefit to himself 
and his children. In actions by a father for the seduction 
of his daughter, he is put on the footing of a master, and 
the per quod serviiiwn amisit is essential to the action ; but 
that has never been so considered in the case of a husband, 
between whom and his wife there is in law a unity of inte- 
rest. But further : The intent of the deed in this case was 
not to sever the wife from her husband, but to bring them 
together again after differences had subsisted between them ; 
though it does afterwards provide for the event of future se- 
paration, if any such necessity should arise : even then, 
however, he only gives her a qualified licence to live apart 

from 
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from him with the approbation of the trustees : and this too 1805. 

holden out as a boon to her, to induce her to live with him 

again in the first instance. 2dly, On the ground of the da- * 

mages being excessive, they referred to Duberley v. Gunnings (a) Caulfield. 
to shew that the Court would not interfere in this case, even if 
they thought that the jury had given too much ; which, how- 
ever, was strenuously denied. 

Dallas and Burroughs in support of the rule, contended, 

1st, On the authority of Weedoyi v. Timbrell, {b) that the 
action would not lie upon an act of adultery which took 
place while the husband and wife were separated by deed. 

That deed, it is true, provided at the time it was made for 
the future separation of the parties, upon a certain event; 
but that event having happened jirior to the act of adultery, 
it became a deed absolute, whereby the husband agreed to 
renounce his marital rights over the person of his wife ; 
which brings this case directly within the authority of 
fVeedon v. Timbrell, It was there settled. That the action 
for criminal conversation is not trespass vi et armis, but 
trespass on the case, in which the special damage is the gist 
of the action ; which is founded solely on the right of the 
husband to the possession of his wife at the time ; and as 
every such action contains an averment of the loss of the 
comfort, society, and assistance of the wife, if it appear that 
such loss was incurred, not by the means of the defendant, 
but by the previous voluntary renunciation of the plaintiff, 
the gist of the action fails altogether. It cannot be sustain- 
ed on the ground of his losing the assistance of his wife in 
the education of his children, or the management of his [ 252 ] 
house ; for this is not an action for the loss of service, like 
that by a father for the debauching of his daughter, per 
quod servitium amisit; nor is there any such averment in the 
declaration, or proof at the trial. The loss of assistance^ as 
generally averred, can only mean assistance from the act of 
living together. Then, though the object of the deed were, 
in the first instance, to bring the plaintiff and liis wife toge- 
ther again, yet, it appears from thence, that prior to its 
execution they were separated on account of differences, of 
which the plaintiff admits himself, both by the deed itself. 


(a) 4 Term Rep. 65, 


if) 5 Term Rep, 357. 
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and his letters which were read in the evidence, to have been 
the culpable author. In order to induce his wife to continue 
with him, he covenants to treat her with all due kindness and 
regard : and in case of future differences between them, if 
his wife should on that account find it necessaiy to live apart 
from him,*’ he covenants to permit her to leave him.” This 
leaves her alone to judge of the necessity ; and is independent 
of the other covenants whereby the quantum of her allowance 
w^as to depend upon the separation being with the consent 
of the tnistees ; though, if that were material in this case, 
the Court have already decided (a) that the trustees were 
entitled to recover on the plaintiff’s covenant for separate 
maintenance. 

[iMwrencey J. In that case there was an averment that the 
separation was with the consent of the trustees. We thought 
that there was nothing illegal in the parties agreeing to rt^er 
the question, What was a good cause of separation, to a do- 
mestic forum, instead of applying to the Ecclesiastical Court 
for a divorce and alimony. The Court, therefore, only de- 
cided in that case. That a covenant for separation and sej)a- 
rate maintenance with the consent of the tnistees was good, 
not that a covenant uns good generally, that a wife might 
separate herself from her husband whenever she pleased; 
for that would be to make the husband tenant as well to the 
wife of his marital rights.] Supposing a justification were 
wanting for his wife’s withdrawing herself from the plaintiff, 
it would be found in the cause alluded to in one of his letters, 
namely, having presented a pistol at her. But independent 
of this, deeds of separation have existed at all times, and are 
recognizc<l in the booVvS. The husband at least is sui juris ; 
and there is nothing to prevent his consent to abandon his 
rights. Though even if the deed were bad in law, which the 
Court will not decide upon a motion for a new trial against 
the current of authorities, still as the parties were in fact 
living separate by agreement at the time, the action will 
not lie. Curia adv, vuit, 

Loixl Ellenborough, C. J. now delivered the opinion 
of the Court. It is unnecessary to say any thing more re- 

(«) Lord Rodney v. Chambers, 2 East, 283. 

specting 
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specting the deed of the 18th Augtist^ 1798, upon this occft- 1805. 
sion^ than that it seems not to have been meant to provide ^^hTmIeri 
for any separation, but such sepafation as should take place agmnu 
witli the approbation of the trustees; for it assigns to the CAWLFiaLD 
trustees two annuities (one settled by an Act of the Irhh 
Parliament on Mrs. Chamhers of lOOZ. per am. the other 
left to her by the will of Sir W. Chambers of 200?. pei' nnn. 
so long as sfie should live with her husband, or, being his 
widow, should continue single) first upon trust to apply the 
100/. per aun. to her separate use, and the 200/. a year in 
the purchase of clothes for her during the time she and her 
husband should live together ; and the surplus to be paid to [ 254 ] 
Mr. Chambers. 2dly, In case of a separation, with the 
approbation of the trustees, and the annuity left by the will 
of Sir IV. Chambers ceasing to be payable, to apply the 
whole of an annuity of 200?. to be settled by Mr. C/iam&m, 
in lieu of the 200?. left by Sir Wm. in the same manner in 
which the lOOl. was to be applied. Then, after some j)ro- 
visions to enable the trustees to receive these annuities, 
comes the clause which, as is contended, puts it in the 
power of Ml’S. Chaml)ci\^^ in case of future differences, to 
leave her husband, if she should on that account find it ne- 
cessary to live separate from him ; by which Mr. Chambers 
covenants to permit her to live separate and apart from him, 
and not to prosecute or disturb her or those in whose family 
she should reside ; subject to a proviso in that behalf. 

And also that it shall be lawful for her thenceforth to en- 
joy to her separate use her houseliold furniture belonging or 
reputed to belong to her, her clothes, jewels, trinkets, and 
wearing apparel, to the amount of 600?. ; and, moreover, in 
case the annuity of 200/. should cease to be payable during 
her life, to pay to the tnistees a like annuity during her life, 
upon the trusts before specified respecting the annuity lejl by 
the will of Sir Wm, Chambers. Then follows a clause, 
that in case of separation with the approbation of the irus*- 
tees, Mrs, C. might take with her the two youngest children, 
and such other children as she might afterwards have, and 
educate them until their ages of eight years, and visit the 
other children at Mr. Chambers's house, especially when ill, 
so a to require the attention of a motkei*. There is then a 
provision for certain allowances for the children to be with 

Mrs, 
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Mrs. Chambers in case of such separation, and a covenant 
that Mr. Chambers should, in the event of such separation, 
cause to be done every other act for her protection and se- 
parate residence, and confirming such separation. After 
which comes a covenant by the trustees in favour of Mr. 
Chambers, the husband, which is, in case of a separation 
with their approbation, to indemnify him against all the debts 
and contracts of Mrs. Chambers, and against all suits for 
diet, washing, lodging, clothes, and other necessaries. Then 
follows the proviso referred to. Now, taking the whole deed 
into consideration, it is evident that no separation was in 
the contemplation of the parties but with the approbation of 
the trustees ; for it is a deed in which not only the interests 
of Mr. and Mrs. Chambers are consulted, but also those of 
their children : and if it Avere construed as giving her the 
power to separate without the approbation of the trustees, 
all the purposes of the deed, except that of their living 
apart, Avould be defeated. In the first place, she would 
have no claim to the annuity of 2()0L a year; for the trus- 
tees have no power to apply that to her separate use, the 
annuity left by the will of Sir fV. C. or that which was to be 
substituted in its room, but in the event of a separation ivith 
approbation. In the next place the interests of the children 
would be unprovided for, as she only, in case of a separation 
with approbation, would be entitled to have the care of the 
younger ones, or to visit the others who might want the 
attention of a mother. And lastly, Mrs. Chambers, under 
such construction, would not have any indemnity against 
her contracts, which is only provided for in case of a sepa- 
ration with the approbation of the trustees; and not only 
these consequences will follow from such construction, but 
also this very absurd one, that if Mrs. Chambers left her hus- 
band without the approbation of the trustees, she would be 
entitled to take with her personalty to the amount of 500/. 
to which she would not be entitled, if she separated with 
their approbation. If, therefore, the deed, according to its 
true construction, cannot be holden to have provided for any 
separation without the approbation of the trustees, and we 
think it cannot, the consequence is, that if Mrs. Chambers 
left her husband without the approbation of the trustees (and 
upon the evidence before us she must be taken so to have 



IN THE Forty-eipth Ybar oe GEORGE III. 

clone) then she was not at the time of the criminal inter* 
course living separate from him by his consent, and of course 
the event and situation provided for in the deed has not hap- 
pened; and in that view of the case, there can be no question 
but that the plaintiff's right to recover is not affected by this 
deed : and if she did leave her husband tviih such approbation, 
tlie husband has not in this case (as he was holden to have 
done in the case of Weedon v. TimbrelJ) given up all claim to 
be derived from her comfort, society, and assistance : the con- 
sequence of which is, that the case of Weedon v. Timbrcllj al- 
lowing it the fullest effect according to the terms, cannot bo 
considered as an authority ag«ainst the plaintiff in the j>resent 
action. As to the second ground upon which the new trial 
Avas moved for, viz. That of excessive damages ; if it appeared 
to us from the amount of the damages given as compared with 
the fiicts of the case laid before the jury, that the jury must 
have acted under the influence either of undue motives, or 
some gross error or misconception on tlic subject, avc should 
have thought it our duty to submit the question to the con- 
sideration of a second jury ; but this does not, upon a revicAv 
of the whole evidence, appear in the present instance to have 
been the case. 

Rule discharged* 
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Dewey against Sir Andrew Bayntun, Bart. 


was an action by the Plaintiff, as administrator of 
in a settled M. Efeanov Dewey, asrainst the Defendant, sheriff of the 
wife (i)otii of county ot vViftSy tor a raise return of 7ifdla bona (except as 
rf!l‘d) 0 ^ 1 ^ to 2ij()L 5s,) to a writ of testatum fieri facias^ sued out by the 
i('ast 30IKK. a Said Eleanov upon a judgment for 2400/. and costs recovered 
against Lord Anmdel of JFardour^ in which the de- 
reversioji on claratiou Contained the usual averment, that at the time of 
iiiaU‘(ofwiiK:ii the delivery of tlie writ to the sheriff, and before the return 
there was thereof, Lord Arundel had goods and chattels within the 
her, and hav- badiwick, whciTof thc sheriff might have levied the debt 
anVphTiIre^^^^ damages. Upon not guilty pleaded, thc cpicstion at thc 
iVe. in hisinaii- trial before Lord ICllenlm'ouqh, C. J. at tl)c sittings at West- 

.sionot not: less • , .. , r*-. • • * ixn i \ • i i 

than 800(t/. aiuisler alter last I runty lerm was. Whether certain deeds 
vahn‘, ix iiij; aftermciitioned, executed by Lord ArundcL before the ori- 

pressi'd hy ins 

ercMiitors, in gnial actiou brought, lor* conveying to trustees a certain Jite- 
^‘•'^hite and the household furniture and pictures in Wardour 
with his wit'e, Cusllej iu trust for his wife Lady Arundel and for other pur- 
tharhiV'pm- Were fraudulent or not? If fraudulent, the actiou 
perty to tins, xvill lay; if valid iu point of law, the return ot the sheriff 

tors (who had * . r t 

inaniod his was projicr. [ 2o8 ] 

two dauj;;h- 

tors) lor tho bonellt of his wile and dani^htors, and snlMCct to his wile’s future appointment: 
ill ('onsideralioii whereof, the wife, diseharjjed him of above 3000/. before raised on thc 
estates priiu'ipally for his use, and enabled the trustees to raise out of her estate 12,000/. 
more for the. beiielit of her Imsbamrs ereditors, but subject to the appointment of him, his 
exeeutois, iVe. ; and also covenanted to levy a line, which wms levii'd a year afterw aids ; and 
the Lusb.ind covenanted to deliver an iiiveiitoiy of thc gjoods to the trustees witliin sik months, 
which was not done. And after the conveyance, the husband continued to use the furniture, 
iVc, in the house as bel'ore; and was soon afterwards sued by several of the ereditors, whose 
executions ai^aiiist such ;^oods were satisfied by him, without settiiij' up the trust-deed, or 
resortiiii; to tlie trust -fuml ; but money was raised on it afterwanls, for other ereditors; and 
above two years after the deed, the husband beiiii; .sued by the plaintitf, a creditor before that 
time, tlie trust-deed was set up in bar of the levy upon tlie jj^oods in the house : and the sheriff 
rvUmwd fiu/fa And ui)oii an action brought for a false return; held that in the consi- 

deration of the (piestion, Whether this were a boua Jide transaction, or a contrivance to defeat 
ereditors, and therefore void at common law? or, liy the stat. 13 Eliz. c. r>. it is material to 
submit to the jury the relative value of thc property w’ithdrawn from the reach of the credi- 
tors iu proportion to the amount of their demands at thc time, and thc value and tangibility of 
that substituted in its place, in aid of the conclusion that the deed was eovenous against them; 
and, therefore, a verdict for the plaintiff, founded principally on these concomitant circum- 
stances : 1. The previous embarrassment of thc husband ; — 2. Thc want of notoriety of the 
conveyance at the time;— 3. The want of an inventory : — 4. The continuance of thc husband’s 
possession, thou"h consistent with the deed, yet without notice of the change of property; — 
ami, 5. Thc appropriation by thc husband ot a part of the money raised by the trustees to 
his own use, w ithoiit objection, was set aside, and a new trial granted to bring the question 
more fully before the Court and jury as to the good faith of thc liausiiciion, and thc value of 
the consitlcratioii, and its availability to thc creditors. 

The 
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The plaintilf proved the judgment of Mich. Term, 43 G. 3. 
in the suit of Eleanor Dewey^ against Lord Arnmicl for 
2400/. the writ indorsed on tlje 9th of December^ 1802, and 
delivered to the sheriff on the 12th, the return of nu/la bona 
(as to all but 256/. 5 a’.) and that there was at that time 
household furniture and pictures in fVardonr Castle, where 
Lord Arundel, who appeared as owner, and his family re- 
sided and still continue to reside, to the value (as admitted) 
of above 8000/. ; but there was no proof of what the actual 
value was. The debt was of long standing before the deeds 
in question. On the part of the defendant, the following 
deeds were given in evidence : — 1. The marriage settle- 
ment of Lord and Lady Arundel in 1764, founded on prior 
articles, by which it aj)peared that Lady Arundel was seised 
in fee. before marriage of estates to the amount of between 
3000/. and 4000/. per annum, which were settled upon her 
and Lord Arundel for their joint lives, and. the life of the sur- 
vivor; remainder to the use of the issue male in tail; re- 
mainder. /o the use of such person or persons as Lady Arun- 
del should by deed or will appoint; and in default of ap- 
pointment, remaijider to her own light heirs in fee. 2. In- 
dentures of lease and release, and appointment, dated 28th 
and 29th April, 1800, between Lord and Lady A. of the 
one part, and Lord Clijfford and Mr. Arundel (who had 
married the two only daughters of Lord and Lady A, the 
only issue of the marriage) of the other part; which, re- 
citing the settlement of 1764, and that the settled estates 
were liable to a mortgage of 3716/. chieily raised for Lord 
A.'s benefit, and also to the payment of two several sums of 
10,000/. the marriage portions of the two daughters; and 
that Lord and Lady A. had then no male issue*, nor a pro- 
bability of having any from their advanced age (Lady A. 
then being about 66, and Lord A. nearer 70) witnessed that 
Lady A. in pursuance of an agreement between her and 
Lord A. and of the power reserved to her, appointed that 
the estates should on the death of the survivor of them, and 
on failure of their issue male, and subject to the before- 
mentioned charges, remain to the use of Lord Clifford and 
Mr. Arundel, their heirs, &c. upon the trusts after men- 
tioned ; and Lord and Lady Arundel conveyed the estates ac- 
cordingly to the use of the trustees for a term of 99 years, if 
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Lord and Lady A, and tlic survivor should so long* live, upon 
the trusts thereafter mentioned, and subject tliereto, to 
the several uses limited to the trustees named in the settle- 
ment of l/OL and their heirs, for preserving contingent re- 
mainders during the life of Lord and Lady and the sur- 
vivor of them, and to their issue male, by way of continua- 
tion of th(‘ said uses; and when the same should be inca- 
jiable of taking eftect, to the use of Lord (Tifford and Mr. 
Arundel, and their heirs, in trust by .sale, or otherwise, out 
of the said term or the inheritance to raise 12,000/. and in- 
t(u*ost, and pay the same to such person or [lersons as Lady 
Arundtd should by deed appoint; and in default of such ap- 
pointment, to her own separate use, and subject thereto, 
.should stand seised of the said term, and the fee to sucli 
uses as Lady i1. should by deed or will appoint; and in de- 
fault of such aj)j)ointment, to Lady A. in fee. This deed 
also contained :i covenant by Lord and Lady Arundel to 
levy a fine, to the uses thereinbefore ex})ressed (whicli was 
levied accordingly in Tr. 41 Geo. 3.) 3. An indenture of 

C(jual date with the foregoing; viz. 29lli dpri/, 1800, be- 
tween the same partie.<, which, after reciting the settlement 
of 17^1‘L estates were liable to the mortgage of 

3710/. and the portions of tlic daughters, and that Lord and 
Lady A, had no male issue, nor a probability of any; re- 
cited further, that Lord Arundel icas considertdjh/ hidchtcd 
to several persons; that the sums mentioned to be charged 
on the estates were raised for the benelit of Lord A. and 
had been ajiplied by him for his own use, except 2110/. for 
an enclosure of jiart of the estates; that Lord A, was in- 
debted to the estate of Lady A. in the whole of the said mort- 
gage debt of 3710/.; that under the marriage settlement tlic 
estates were in default of issue male subject to Lady A.'s 
sole appointment; that Lord A. was possessed of pictures, 
jewels, furniture, books, &c. in JVardonr CmsIIo, &c. fhal 
Lord A.’s creditors were vcrij urgent for the paj/menf of their 
debts; that it had been agreed between Lord and Lady A, 
that 12,000/. should he charged upon her estates, and applied 
in discharge of Lord A, debts ; and that the estates should, 
in default of issue male inheritable under the settlement of 
1764, be settled to the use of their two daughters and their 
issue, subject to a power for Lady A, to charge the estates 

with 
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W ith 3000/. and an annuity of 200/. and tliut I^urd A, shonld 
he released from the 3/1 6/. whieh he was indebted to Lady 
d.'s estate; and that in consideration thereof, Lord J, 
should assign to trustees for the scj)arate use of Lady A. the 
said pictures, &c. And also reciting, That, in pursuance 
and j)art perfornuince of the said agreeinent, the last ab- 
stracted deed of even date with this liad been executed, 
witnessed. That in further pursiuince of the agreement, and 
ill execution of her powers, Lady A. did thereby direct and 
appoint, that Lord CUfford and Mr. AnindAy tlieir heirs, 
ixc. should apph/ the 12,000/. which by the last-mentioned 
iudenture they were directed to raise, in and towards the 
discharge of such of the debts owing by Lord A. as lie 
Lord yl. his executors and administrators should liy any 
writing or writings uuder his or their hands direct or aj)- 
point ; and subject to the levying thereof, should pay the 
residue of the rents as Lady A, should direct; and in de- 
fault thereof for Jier separate use; and in case of (In* deat.h 
of Lord A, then to pay such rents to Lady A, during her 
life; but if Lord A. slioiild survive her, then to pay the rents 
as Lady A, should by will, 8:c. appoint; and in default of 
such appoiiumeut, to Lord A. for life; and after the decease 
of Lord and Lady yl. and in failure of their issue male in- 
heritable, &c. should convey the estates to tlu^ use of their 
daughters and their children, tkc. (subject to the ajipoint- 
inent of Lady yl. by will or deed) ; and in default of such ap- 
pointment, hi moieties to the two daughters in strict setth^- 
ment ; remainder to the right lieirs of Lady /Ino/dc/. I'Ikmi 
followed a declanition, discliarging Lord /L from any claim 
from th(.‘ e. tab’ of Lady /I. in res[)ect of tin; money so to be 
i•aised, and a ])ower to Lady A, to charge, the estates 
with the further sum of 3()0()/. and the annuity of 2001.; 
and ill consideration thereof. Lord yl. convoyed to Lord 
Clifford and Mr. Arundd all the paintings, &c. statues, 
plate, jewels, china, glass, fixture.^, linen, furniture, &c. 
books, &c. and implements of household and husbandry in 
and about Ins mansion of Wardour Castle, ^c, in trust for 
such person and f<»r such intents as Lady yl, should ap- 
point; and until then, in trust for Lady ArtmdeV^i separate 
use, not subject to tlie debts or control of Lord /!.: and in 
default of her appointment the trustees were after her death 
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to assign tlie same to the persons who would be entitled 
thereto under the statute of distributions, if Lady A. had sur- 
vived Lord Aa This deed also contained a covenant by 
Lord /i. witliin six months, to make an inventory of the 
articles, and to deliver a copy to the trustees. No inven- 
tory, however, appeared to have been taken till November^ 
1803, which was after the plaintiff's execution had come in. 
Tlie execution of the deeds of Aprils 1800, was proved by 
Lord ArundeVs general steward ; who said, on cross exa- 
mination, that Lord A, for two or three years before April, 
1800, was in embarrassed circumstances, and his creditors 
very urgent. That lie, the witness, was not made actpiaintcd 
Avith the contents of the deeds at the time of their execu- 
tion. That the first execution at Wardour Castle, Avas 
brought in in July, 1800, for 1271/. at the suit of ano- 
ther creditor, Avhen the trust-deed was shcAvn to the under- 
sheriff; but the debt being shortly after paid by the Avitness 
Avitli Lord Aninderi^ money, that execution Avas AvithdraAvn 
Avithoiit any inventory having been taken by the sheriff. In 
that year, and in 1801, several other executions came in, 
AAdiich Avere satisfied in general by money of Lord Aninderi^, 
paid by the witness. In one or tw^o intsances, however, 
levies were made of farming stock, Avine, and other articles 
not included in the trust-deed. Altogether debts AATrc sa- 
tisfied to the amount of above 4000k The judgment in 
question Avas obtained in Michaelmas, 1802. This Avitness 
also said, in ansAA^'r to a question by the Court, that he did 
not knoAV of any notice having been given to the trustees of 
tlies(' executions. Another Avitness, the house stCAvard, 
proved that he had received the trust-deed from Lady 
Arundel about the end of June, 1800, and a pajier signed 
by the trustees, authorizing him to keep possession of the 
goods comprised in that deed on their account ; but no in- 
ventory Avas taken to his knoAvledge of the goods. A clerk 
of the conveyancer next proved that he AA’as present at the 
execution of the deeds, and immediately after drew the 
order from the trustees to keep possession, Avhich he sent 
to Lord Clifford in Devonshire for his signature ; and on its 
return delivered it to the house steAvard, Avith directions to 
sheAV the shcritV the deed if he came. The solicitor to Lord 
Arundel and to the trustees, then proved that he Avas not 

concerned 
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concerned in his lordship’s affairs till the Ju^hnutrif preeed- 
ing the execution of the deeds ; that he Ijad not been con- 
suited, and knew nothing of the deeds till June or Julf/^ 
1800, when he im mediately gave notice of them to the 
sheriff, and made them as public as possible. The value of 
the estates comprised in the deeds were proved to be about 
3000A per (wnum. It appeared that a mortgage for above 
5000Z. had been executed by the trustees under the trust- 
deed to Mr. Vdiulcrcloosti^r, who had sent an execution into 
IVardour CasfJe in the year 1801, which was tifterwards 
withdrawn. («) There Avas also proof of another sum ol' 
2000/. having been raised under the trust-tleed, of which 
above oOO/. came into the hands of Lord himself ; 

and it did not appear liow it had been ap|)lied by him. Th(‘ 
remainder of it was ap^died in discharge of Lord ’s debts; 
but it did not appear that any payment had been imide till 
after the action brought. 

Lord EUanborough left the question to the' jury uj)on tliis 
evidence. Whether the trust-deeds were a contrivance to 
defeat Lord udr7(n(1eVs creditors, and void under the stjit. 13 
FJiz, (\ 5. ? or, AVhetlu'i* tlu'y were a bona Jida tiansaction, 
according to the distinction taken In the case of (Vidogr/a 
V. Kennel ? (b) and observed upon the sev('ral circum- 
stances of dissimilarity Ixdween the two cas<‘s, .11 is lord- 
shi[) pointed out to the jury tlie circumstances of the (con- 
cealment of the contents of the deetl of 21)th jiprily 1800, 
and of the non-existence of an inventory, which, if Lady 
ArundeV^ protection liad been the object in view, ought to 
have been taken; but lie left it to them upon (he whole to 
say ([HO (inlmo tliat deed was executed; Avhellier sul.)slan- 
tially for the jirotection of Lady Arundel^ who had [)ur- 
chased the goods for the consideration thenan stated; or 
wlughcr in truth it was intended for the protection of Lord 
ArwideF'^ property from his creditors. The jury being of 
opinion that the deeds were fraudulent, found a verdict for 
the plaintiff. 

In Mivhnelmas Term last a rule 7iisl Avas obtained for set- 
ting aside the verdict and for a new trial, on the grounds, 
1st, That the sale Avas bona fide and A alid at coimnou hiAv, 

(ly) Qucrc as to another sum of 2000/. raised. {h) Cowp. 4CJ2. 

and 
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and not within the prohibition of the stat. 13 Elh. c. 5. 
2(lly, That there was a full and fair consideration for the 
deed of the 29th of Jpriiy 1800; whereby Lord Arundel 
conveyed the property in question to Lady trustees: 
and that neither the present cinbarrassnient of Lord Ariindely 
nor the want of notoriety of the execution of the deeds, nor 
the neglect of having an inventory of the goods, nor the fact 
of Lord Arunder'^ continuing in the use and enjoyment of 
the goods after the conveyance, nor the subsequent appro- 
priation to his use of part of the trust-money raised under 
the deeds, were either singly or collectively sunicient badges 
of fraud to avoid the conveyance. 

Garrow, Park, and IVigiei/ shc^vcd cause in the same 
Term ; and after premising that vo objection was made to 
the direction of the Lord C. J. at the trial in point of law, 
nor that the (picstion of fraud was properly determinable by 
the jury, they contended that tlierc was sufficient evidence 
of fraud to warrant the conclusion which they had drawn. 
The true (luestioji is. Whether the deeds were executed bona 
Jide, and for a sufficient valuable consideration, for the pur- 
pose of creating an available fund for the payment of Lord 
Arunder^ creditors? or. Whether they were illusory, and a 
mere contrivance to put his effects out of the reach of his 
general creditors for an unavailable or inadequate consider- 
ation ? This (jiiestion was properly left to the jury in the 
terms used by Lord Mansfield in Cadogan v. Kennel; (a) 
and ill drawing a conclusion of fraud, all jiarts of the trans- 
action are to be taken together, and the corpus delicfi may 
be inferred from the whole, though each fact taken sepa- 
rately might not warrant the conclusion. 1st, The consi- 
deration for the conveyance was inadequate, and contrived 
for the juirpose of diminishing the funds of Lord A. which 
were before amenable to the execution of his creditors. It 
was made after marriage, and not before, as in Cadogan v. 
Kennel, Jarman v. JVoollolon, (b) and Ilaselington v. Gill ; (c) 
in which latter case Lord Mansfield said, That a con- 
veyance after marriage (i. e. to trustees for the benefit of tlie 
donor's wife) is totally void as against creditors, for want 
of consideration. Lord Arundel gave up his life interest in 

(a) (^h) S Term Rep. 618. (c) 3 Term 620, note. 

an 
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an estate of at least 3000/. a year; which at six years’ purchase 
was worth 1 8,000/ : and all his furniture, pictures, &c. in 
Wardour CasHe^ admitted to be Avorth not less than 8000/. 
more, and probably a mucli greater sum, if a proj)er valua- 
tion had been made, as is recoi»unended to be done in Twijuc's 
case; (a) and all this in consideration only of 12,000/. which 
was to be raised by the trustees for the benefit of the creditors ; 
and of 1300/. for which he was before indebted to the settled 
estates. Prima facie, therefore, the consideration for the 
conveyance by Lord was very inadeipiate; and at least 
called upon the defendant, who is indemnified by the trus- 
tees, and must defend himself upon their title, to slievv 
either that the 12,000/. was sufiicient for the discharge of 
all Lord ’s creditors; or that he had other property out of 
settlement and unincumbered, sufiicient for that pur[)ose. 
As the case stands at present, there seems to have been no 
good reason for including tfie j)ersonai property in the con- 
veyance, as there was in Cadogan v, Ketmef, where the 
realty was found not to be sufiicient of itself or the purpose 
of the settlement ; but the only object in doing so here, 
seems to liave been to dispossess Lord A. of all his visible 
properly, in order to preserve it from his creditors. But 
furtlier : Even supposing that 12000/. would have been a 
good consideration for the conveyance, as against credi- 
tors, if it liad been an available fund for them to resort to, 
yet it was not so; for it depends upon the appointment of 
Lord A, who may appoint the whole to some favourite 
creditors, leaving the rest Avithout remedy, as is attempted 
to b(^ done with respect to the present plaintilf. No time is 
limited for his a])pointnicnt : and there is no instance of the 
Court of Chancery compelling the execution of such a 
power in favour of any particular creditor; for that Avould 
be to defeat the preference, Avhich it Avas one object of the 
power to secure. The poAvxr too is only to be exercised by 
Lord A. personally; and in case of his death it docs not 
appear that the trustees could be compelled to raise and 
distribute the money. But supposing that Court could 
compel Lord A. to appoint, or the trustees, after his death, 
to distribute the money amongst the creditors, at any rate, 

(«) a Rep. 81 . 
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it would only be done by giving notice to all the creditors 
to come in, and by dividing the fund amongst them in rate- 
able proportions ; which would necessarily delay each par- 
ticular creditor, and put him in a worse situation than if he 
could help himself at once, by using due diligence at com- 
mon law. There was therefore no adequate consideration, 
with respect to creditors, for the property conveyed by Lord 
A. to the trustees. 2dly, Such a deed, which would be con- 
sidered as fraudulent and void, and an act of bankruptcy in 
a trader, within the bankrupt laws, is also void within the 
stat. 13 JlIHz, c, 5. being made to delay or defraud creditors 
of their just debts. It was said indeed, Tliat Lord J, might 
have sold his property to any person, and converted the 
money to his own use; and if so,Uhc trustees of Lady A. 
had as good right to be purchasers, for a valuable considera- 
tion, as any other: but if a vendee know of the purpose and 
purchase for tlic sake of aiding the debtor to defeat credi- 
tors, the sale is void, and no property passes as against 
them; for a sale to be binding must be Ixma Jidc, as well as 
oil good consideration, in order to bring it within the proviso 
of the 6th section of the Act, according to Twjptcs case, (a) 
Cadogan v. Kennel, (h) In Russell v. Ilamwond, (c) where 
the father being largely indebted at the time, settled certain 
leasehold estates upon his son and his son’s wife, in consi- 
deration ot the marriage already had, and a certain sum 
paid, reserving an umiiiity to himself and his wife for life, 
tantamount to the value of the rents, — this was holden to be 
clearly void, as against creditors within the statute. Then 
the badges of fraud in this case arc many and strong : — 
1st, The previous embarrassment of Lord A, admitted by 
the very deed of the 29th of Aprils 1800, which recites the 
urgency of his creditors, and proved by the frequent execu- 
tions against his property about that period : and though 
there were no existing suit of any creditor at the time of the 
conveyance executed, as in Tuy/ie’s case, yet it is sufficient 
that there were co-existing dehis^ which it was the object of 
the conveyance to delay or defeat; which brings the case 
equally within the words and meaning of the statute. In 
Russell V. Hammo?fd, Lord Hardicickey said, That he had 


(r) I Aik. 13, 10. 

hardly 


(</) 3 Ro|>. (U. 


(b) Cowp, 431, 
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hardly , known one case where the person conveying was in- 
debfed at the time of the conveyance, that had not been 
deemed fraudulent.*' (a) 2dly, The secrecy of the convey- 
ance at the time, and thCiV subsequent want of notoriety, arc 
strong badges of fraud, according to Tivyne*s case. The 
deeds w^ere prepared at JVardoicr Castle^ by the clerk of the 
conveyancer, without the knowledge of I^rd own soli- 
citor ; and they continued unknown to all the confidential 
domestics until after an execution had come in at the suit 
of another creditor. Tlie circumstance of its being done by 
two deeds of even date, one of wdiich only shewed the true 
nature of the transaction, when it might have been Com- 
prized in one deed, is suspicious ; and seems intended to con- 
ceal the transaction as much as possible. If the conveyance 
had been meant to be made bona fide and for an adequate 
consideration, a meeting of the creditors would have been 
convened, or some notice given to them, that such a fiind 
had been set apart for them ; but no creditor was consulted, 
and no notice given, nor even any list of creditors prepared 
or communicated to the trustees, nor any imjuiry made 
about them. It docs not even appear that the trustees them- 
selves Avere previously required to undertake the trust, nor 
that any person, on the behalf cither of them or of Lady 
attended to the framing of the deed, which was to secure 
her interest in opposition to that of her lord : and so little in- 
terest did the trustees take in the conveyance, that, after the 
executions came into the house and their claim was brought 
forward, the preservation of the property in the house was 
confided by them to one of Lord A*s domestics, who tvas 
under his controul. This ditfers the case materially from 
Cadogan v. Kenneth {b) where the deed of conveyance was 
settled by a Master in Chancery, and there was no secrecy. 
3dly, The want of an inventory of the goods is another strong 
badge of fraud ; witliout which it could not be certified to 
any creditor what goods were comprized in the deed. The 
necessity of this is strongly recommended in Twyne's 
case ; (c) and in Cadogan v. Kennet there was an inventory : 
and though it w as said by Lord Kenyouy in Jarman v. WooU 

(^/) Lord Hardwicke delivered an opinion to the same eftect in LordTown- 
shend V. Windham, 2 Ves. 11. 

(6) Cowp. 432. (f) 3 Rep. 81. 
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lofoiiy (a) Tluit Lord Mansfield would not probably have dif- 
fered from the conclusion which he drew if there had been 
an inventory yet that was said witli reference to a case of 
settlement bejh^e marriage, and where there was no clause 
that there should be an inventory; and yet where the fair- 
ness of the transaction was so much the stronger evinced, 
by the parties having, before any question arose in fact, 
lodged a catalogue in the Iiands of the trustees of all the 
settled goods, excepting only the stock in trade, Mdiich it 
was nugatory to do from the fluctuating nature of it. There, 
however, the jury found that the deed was fraudulent as to 
such stock, the husband having joined in carrying on the 
trade: so in Ilasclington Gill, {b) though the property 
settled on the wife before marriage, consisting of stock in 
trade, could not be scheduled, and stock purchased after- 
wards with the produce of the settled j)roperty was pro- 
tected by the settlement, yet it appears from what was said 
in the argument of Jarman v. IVooUofony where that was 
cited (which was not denied), That the trade was carried on 
in another place, distinct from (he husband. 4thly, Though 
Lord continuing to have the same possession and use 
of the furniture, &c. after the conveyance as before, was 
consistent with the deed, and therefore not fraudulent in it- 
self, yet it made it more necessary to give notice of tlie 
change of property, and to have an inventory of the furni- 
ture, 8cc. so conveyed; and none such having been given 
or made at the time, affords another ground of suspiciem 
(hat the conveyance was never meant to be acted u[)on, un- 
less to defeat (he suits of creditors, othly. The same iuler- 
ence arises from the trustees liaviug paid over (he money 
raised by them lor the purposes of the trust in Lord A.\ own 
hands, trusting to him for the aiiplication of it, and iioin 
their having suflered him to aj)propriate jiart of it to his 
own use: and though they might thereby have rendered 

{n) 3 Term llcp. (3'2'2. 

(6) 3 Term Rep. 0 '20, n. It was observed at the bar, 1'bat Mr Justice 
Bullcr, in Edwards v. llarben, '2 Term Ixep. says, in llasrlingion r. 
Gill, That the cows purchased after the marriage might be taken in execu- 
tion, to satisfy the husband’s debts : but it does not aj'pt'ar In iho note in 
3 Term llep.b'iO, the accuracy of which 1 cannot doubt, that; the Court so 
(U'cidcd. Oil the contrary, it appears that they held expressly, ’('hat the 
cows mirdiascd by the wife after the marriage, with the produce of the cows 
settlcQ before marriage, were equally protected by the settlement. 
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themselves personally liable to the creditors, yet their act 
was evidence, to shew that they considered themselves to be 
acting under his controul, and not under an adverse deed of 
trust. At all events, it was a (piestion of fact for the jury, 
under all the circumstances. Whether the conveyance were 
fraudulent or not ? 

Emkiucy Glbhff, DUlotu and Rivhardsoji^ in support of the 
rule. The cpiestion is, Whether the property were well con- 
veyed to the trustees at tlic time ? or, Whether the convey- 
ance W(u*e fraiiduh'nt and void, either at common law, or by 
the stat. l.‘l E/'r., r. 5 ? which depends upon this. Whether, 
the deed of tlu' 20th of ,dprUy 1800, were made hona fide 
and upon ijfood consideration ? A conveyance may be avoided 
by Uv o sorts of fraud Out', where nothing is intended to 
be conveyed; but only the mere form or appearance of a 
deed is held out to th(‘ w’oidd, affecting to change the pro- 
perty, accompanied with a secret trustor defeazance, which 
renders it of no effect after tin' purpose has been answered ; 
and this is in truth a mere trick or contrivance, in tlie terms 
of the question left to the jury in this case. The other is, 
W’here the deed is really meant to pass, and does actually 
jiass the property to another ; but it is given under such cir- 
cumstances as avoids the effect of it, with respect to credi- 
tors under the statute of EJizahetli, Of the former kind of 
fraud, there Avas no evichuicc Avhatever to justify the verdict ; 
and it is probable that the jury came to their conclusion upon 
a misapprehension of the laAv for the fact ; considering that 
the delay of the creditor, Avhicli is an ingredient to bring a 
case Avithin the stat. 13 Eliz. c. 5. made the deed fraudulent 
in kict, Avithont adA^crting to the distinction above noticed, 
and to the other Circumstances of the case, Avhich take the 
deed in question out of the statute. In order to justify the 
conclusion of fraud in fact, the jury should haAX‘ been per- 
suaded that Lord J, never meant to give up his life interest 
in the estate, or the furniture, &c. in his house to the trus- 
tees for Lady A, ; and that the latter never meant to charge 
her reversion Avith the raising the 12,000k for the creditors ; 
but that tlie money either Avas not meant to be raised at 
all; or, if raised, Avas meant to be repaid to her; although 
in fact a considerable part of it Avas raised and applied 
by the trustees in payment of debts, — and that too, before 
this action Avas brought ; and, no doubt, they are com- 
pellable 
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pellable to raise the remainder, and would be liolden respon- 
sible in equity for any misapplication of it. There can be no 
collusion then in this case : the consideration is in the deeds ; 
the estates are conveyed to third persons ; the parties cannot 
be placed in statu quo ; the benefit of tlie consideration does 
not remain in Lord who has conveyed. It could not 
have been intended at the time that Lady J. or her trus- 
tees should take secretly for the benefit of Lord A. It would 
have defeated the whole object of the trust, which was to 
secure the property for Lady A, and her daughters; and the 
trustees arc the husbands of those daughters, who are to be 
benefited by it. The evidentia rei is decisive upon this part 
of the subject. The fine indeed was not levied till a year 
after the covenant ; but it could not be part of the fraud me- 
ditated that Lady A. should die irf the mean time ; though 
if she had, equity would have supplied a fine upon the co- 
venant to levy one. At all events, the deed is valid and 
binding upon the face of it; and the proof of fraud lies 
upon the party who would avoid it. A conveyance, however, 
though real, and even made for good and meritorious consi- 
deration, may still be fraudulent in law, if made maliciously 
and with design to defeat creditors ; but it is not enough to 
bring a conveyance within the statute, that its effect is to 
delay or hinder a creditor if it be made bona fide as well as 
upon good consideration, according to Cadogan v. Kennet (a) 
and Meux v. Howell. (6) This is a species of fraud dis- 
tinct from the other ; but none of the indicia of fraud relied 
on are sufficient to bring this case within the statute, nor will 
any of the decided cases warrant it. Twijne's case, (c) 
which is the leading one, is very distinguishable; for there 
the conveyance w^as made pending the writ, and the donor 
continued afterwards in possession of the goods which the 
deed professed to have conveyed to another; and none of 
the cases go further : but here there was no writ pending at 
the time of the conveyance ; and the possession of Lord A. 
afterwards was consistent with the deed. Besides which, 
the deed, while it operated to withdraw out of the reach of 
the creditors that which was before amenable to their pro- 
cess, at the same time substituted something which was at 

(a) Cuwp. (b) 4 East, 1. (c) 3 Rep, 80, 

least 



IN THE Forty- FIFTH Year of GEORGE III. 


278 

lea^iit as beneficial to them. Tliis brings it to the second and 1806. 
principal objection made. The want of an adequate and 
available consideration for the deed of the 29th of ; in oisaitist 
order to establish which, it must be shewn that tlic consider- Bayntun. 
ation was so clearly inadecpiate to the value of the property !!uie*iatjon*^for 
conveyed, that fraud must have been intended; tor there are JIh- deed of 
many authorities to shew, that in cases of this kind, if the 
transaction be bona fide, the Court will not weigh the ade- 
quacy of the consideration in nice scales. Scot v. Bell, (a) 

Brown V. Jones, (/>) Doe v. Rontledge, (c) and Nunn v. 

Wilsmore, (d) Now, besides the 12,000Z. which Lord A, 
was to appoint amongst the creditors, and jwirt of 371Gi. 
which had been before raised by mortgage, principally for [ 2/4 ] 
his l)enefit, and for which Lady A's estate was a creditor, 
there was a further constderation moving to Lord >4. which 
was the settlement of bis wife’s reversion on his daughters, 
in default of issue male : he was therefore a purchaser of that 
reversion for his daugbtersS. In return for all this, Lord^. con- 
veyed bis own life estate in 3000/. a year, landed property, 
which, at nearly 70 years of age, could not be very valuable ; 
and his furniture, &c. in PVardour Castle, worth about 80(X)i. 

This then was at least a sufficient consideration to rebut the 
imi)lication of fraud from want of consideration. In addi- 
tion to which, it may be observeeV That if Lord life- 
estate had not been conveyed to the trustees, it would not 
have been easy for them to have raised money on the rever- 
sion : but at all events, it is sufficient as to the new trial to 
say. That the case never went to the jury u|H>n the ground 
of inade(juacy of consideration. It is then objected, That 
the fund of 12,000/. set apart for the creditors, is made sub- 
ject to Lord-//’s appointment, who may prefer some in ex- 
clusion to others : but that is no other than the same power 
w hich the law" gave him before over his own property. At 
common law, any debtor might dispose of his effects at any 
time before execution, although his object in so doing was 
to squander the money and defeat his creditors ; and such 
disposition w^oidd have bound them, provided it W’cre real, 
and not rendered nugatory by a secret trust for his own be- 
nefit. Hence the necessity of the stat. 29 Car. c. 3. s. 15, 

(a) 2 Lev. 70. (b) X Atk. 188—190, (c) Cowp. 705. 

8 Term itep. 529. 
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16. which binds lands from the day of the judgment, but 
goods only from the delivery of the writ to the sheriff. At 
the time, therefore, of the execution of the deed of the 29th 
of Jprily 1800, Lord A. might have sold his life-estate and 
his goods at Wardonr Castle ; and have spent the money, 
or invested it in copyhold estates, or in the stocks, out of 
the reach of his creditors ; and the sale could not have been 
set aside under the stat. 13£fc. c. 5. unless shewn to have 
been malicious and fraudulent on the part of the vendor and 
purchaser, in order to disappoint a [)articular creditor of his 
debt, of which there is no evidence in the case : but a bare 
knowledge that the seller is in debt will not avoid the siile : 
and Lady trustees had as much right to purchase as any 
other; more especially too when it appears that the very 
object of their purchase Avas to secure the purchase-money, 
which might otherwise have been squandered, for the benefit 
of the creditors. The purchase therefore by the trustees 
was more beneficial for the creditors : for it gave them a cer- 
tain fund Avhich could not be alienated or diverted, in lieu 
of one Avhich Avas uncertain and Ihictuating ; and that con- 
sideration alone Avould compensate some diminution of the 
value and some additional delay in the payment. In EsU 
wick V. Caillmaly («) AAdierc one, by deed, conveyed real and 
personal property to a trustee, in trust to pay half the amount 
to the grantor for his oAvn use, and the residue amongst cer- 
tain creditors named in a schedule, Avithout any intention of 
fraudulently delaying another creditor not named therein, — 
held that the conveyance Avas good : but further, It is not to 
be presumed that Lord A. will be so unjust and perverse as 
not to make an appointment, or to make a partial one ; 
though, if it Avere, the plaintiff is not Avithout remedy. The 
distinction which runs through the cases in Chancery, is. 
That Avhere one has a voluntary poAver of appointment 
amongst several, a court of equity cannot compel him to ex- 
ercise it in his lifetime : because there is no particular per- 
son Avho can claim the execution of it in his oavu favour, 

(fl) 5 Term Hep. 4^20. Lord Kenyon there said, That as it did not 
appear that it was a conveyance of the whole of Lord Abingdon’s properly, 
the case was delivered from the objection, that the deed was Iraudulent ; be- 
cause it was only intended as a provision for some of the creditors, in exclu- 
sion of the rest.” 
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each object of the appointment being a volunteer; hut wliere 
there is a pcAvcr of a])pointment, coupled Mnth a trust and a 
present interest in the objects of the apj)ointinent, it is other- 
wise. Lasscl/s V. Lord Conuca//h'^ (</) Lord Toicuahaal v. 
JFlndJiamy {h) and Brown v. IBggs, (c) Now this was not 
a naked power in Lord A. which lie might or might not exe- 
cute, but a vested interest in the trustees, for the benefit of 
the creditors, subject to Lord ^.’s direction as to the distri- 
bution, wliich he was bound in conscience to give fairly 
and Av ithout delay when called upon ; and Avhich therefore 
the Court of Chancery would comj)el him to do. t^ord A* 
was only to marshal, as it were, the assets; but be cannot, by 
refusing to appoint, defeat the trust altogether. 'Hiere is 
notbing reserved to him, but the same power which he had 
at common law of preferring one creditor to another where 
lie legally might; and he is now subject to the controiil of 
equily, as he was before of law. In Hockley v. Mawhey, (d) 
in case of a devise to A, and his issue, to be divided amongst 
them as be slioidd think lit, the Lord Chancellor Jield, That 
the issue had an interest at all events, and A, had no .autho- 
rity but as to th('. proportions; and that in default of ap- 
])ointment it would go ecpially : but at any rate, there are 
authorities to shew, that, in case of his death, without ap- 
pointment, or having made an improper one, the trust fund 
Avould be considered as assets, liable to the ])aymcnt of his 
debts, particularly Avhere the power extends, in terms to his 
executors, &c. Thompson v. Toivne^ (e) Hassells v. Lord 
Cornwallis, (f) Hax'ij v. Hooper, (g) Back v. Bathurst, (h) 
Madoc V. Jackson, (i) and George v. Milbanke, (k) Then 
if ecpiity w ill .sn])ply an appointment, neglected to be made 
in favour of children, much more will it supply it in favour 
of creditors. The plaintiff may file a bill against Lord A, 
and tlic trustees, stating the circumstances of tlie deeds, and 
that a trust w as created for the benefit of creditors, subject 
to Lord preference by appointment, as he had before ; 
ami ])raying that the trustees may be decreed to raise the 
money ; and that the money, Avhen raised, should be for the 
benefit of the creditors, or such as should apply to come 

(fl) 2 Vern. 405. (h) 5 Vez. 1. (c) 8 Vcz. jiin. 570. 

(d) 1 Vcz.juii. 143, 150. {e) 2 Vern. 310. (/) limb 465. 

(rt Ibifb 665. (//) 3 Atk. 269. (i) Q Bro. Chan. Ilep. 588. 

(A) 1 Vez. jun. 190, N. S. 
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in; ami that Lord /I, slioiild appoint accordingly, or, in d('- 
fanlt of liis appointment, that the Court Avonld proceed (o 
distribute the fund rateahly amunc^st them, l^y tliis, no rule 
of law would be infring(‘d, iior“ any ])ersoids property taken 
from him but by lawful process, and by the ordinary power 
of Chancery exercised to compel the execution of trusts; 
but whatever ditliculty may arise to the creditors in coiis(’- 
(pience of the fund being* phaced at tlu' disposal of Lord 
it cannot be greater, nor so great as if the j)ure!iasc money 
had at once been paid into his bands ; and providid Lady 
.//.lias bona Jlde paid a valuable coushh'ratioii for tiu' eon- 
veyance to her trustees from l^ord it cauuot alVecl: her 
how the money is afterwards disposc'd of by him, or whetiun- 
it be disjiosed of at all ; the consideration has eijiadly jiassed 
from her, ami she cannot recall it. Part of tlie I2,0n0/. h.as 
bc(*n actually raised, and appro])riated ])ursuaiit to tlu* trnsi; 
and even if the rc'sidiK' Avorc niiajipointed, it Avould not r(‘- 
A'crt to Lady J., but Avould fall into the revel sion, Idr liu* 
benefit of the two daughters of the marriage, for Avbom Lord 
A, is a purebaser for a valuable consideration. TIu'u the 
transaction being hona Jhlcy ailTl the cousiih'ratiou suilicicnit 
and available, the indicia of fraud ndh'd on, as accompany- 
ing the transaction, are not of Aveight snllicicnt to Avarranl 
the verdict. 1st, As to the previous embarrassment of Lord 
A, and the urgency of his creditors at tlu‘ time, the very 
mention of it on the face of the deed, sIk'avs that no fraud 
Avas intended, but that the n*al object Avas to raise a fund for 
the benefit of the creditors; and tiie circumslauei' of siiiise- 
<|ueiit executions having been satisfied ^^■ith Lonl ./.’s own 
money, iustcaid of sheltering himself under the trust dei'd, 
is decisive of the lionestv of his iuteiitious, and that that 
deed Avas not framed Avith a view to defeat the crc'ditors; 
for then he Avould liave availed himself of it in llu' first in- 
stance. 2dly, As to the AA'ant of notoriety of the convey- 
ance, the stat. of Eliz, does not reipiire it ; and in Lady 
GrilJin v. Stanhope (a) the mere concealment of a deed, 
otherwise good, Avas holden not to vitiate it. Tliere Avas no 
neeessity for more puhlieity in this ease; family-ileeds are 
not usually made public; the object Avas to provide a fund 
hi time to answer the demands of the (rredilors as they A^a're 
brought forwanls. Several Avere satisfied Avithout resorting 
{^(i) Cro. Jac. 4r) 1. 


to 
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to it, and others by a])plication to it^ and the renuundev of 
it is available for the rest. Tlieii as to the two dei‘ds; adinit- 
tiiii^ that the matter miij^ht liave been coiiiprized in one, 
the prolixity of the eoiiveyancer is no badge of fraud: but 
there Avas a real utility in the conciseness of the hrst deed; 
ior that was to be the title of the mortgagee, who would not 
lil\(‘ to have it embarrassed Avitli the family reasons for mak- 
ing it. •Idly, As to the Avant of an inventory, thougli an 
improjier omission, it only subjected tlu', trustees, claiming 
imd(‘r the de(‘d, to greater dithculty in proving their property 
to be distiiu't from Lord y/.’s ; whicli is all in favour of a 
ciH’ditor chiiniing under an execution against him : and, ac- 
cording to Jarman v. oallofoii, (a) the want of an inven- 
tory is not sufheient to, avoid a deed of this kind. lh‘r(‘, 
howex er, t!ie deed provides that an inventory shall be made 
by Lord /L Avithin six montlis ; and his neglect, to do so 
cannot pre’pidice Lady ^thly. Lord v/.’s continuing in 
possession ol'tlie goods after tlie convt*yance, being consistent 
\v ith the deed, the oI>jec( of m I nch was to stHiure the furni- 
tnr(’ for tlu^ usc‘ of l/idy A, Avhicli s]u‘ could oidy enjoy by 
its cont innari(‘(' in the house wlu'.rc she resided with her hus- 
band, is cl( al ly no objection, acconling to all the autho- 
rities, Then, othly, The misapplication of i>(X)/. of the trust 
mon(*y paid by tin' trustees into liOrd A.'i^ Iiands, after the 
exeeutlou of the de('ds, cannot by relation back alfect tln'ir 
A alidity at the time ; but the trustees arc personally ausAver- 
able I’or the amount. lJ[)on the whole, therefore, there is 
neither fraud in fact nor in huv ; and the verdict must liave 
been founded upon a misapprehension of tlie jury, as to the 
(dli'et of a deed, Avhich did iu fact delay a creditor, being a fraud 
ill law. 

"idle case stood over till lliis term; when 

Lord EcLKNuoiiounii, C, J. delivered the opinion of the 
(’onrt. 

The question in this case was, Whether tlie trust assign- 
ment of the 2Sth and 20th of April, 1800, made by Lord 
Arundel to trustees for bis Avife, upon tlie considerations iu 
the deeds of that date mentioned, Avere fraudulent and void f 
Upon Avhich (picstion depended, Wlietber the return of 
nu/la ho/Ki, made by the slicrilV to the plaintiff’s execution 
against Lord Arundel, Avere or were not a false return ? The 
{(i) 3 Term Rep. 613. 
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more fully than was done on the last trial the state and amount 
of Lord Arimdvl'^a debts at the time Avlieii the assignment in 
question was executed^ >ve think there should be a ikmv trial 
in this case. 

Rule absolute. 


Monday^ 

Feb, litli. 

Replevin is 
not an aetiuii 
wilhin the 


T 


Fletcher against Wilkins and Three Oil icrs. 

O an action of replevin for taking t\w. riaintiff’s eattU', 

and unjustly detaining the same against sureties and 

stat. 24G. 1. pledges until, &c. the Defendants by their plea avowed and 

wliici/pro- made cognizance of the taking: two of them as overseers of 

lects coiista- ^ poQ^. . a third as churchwarden of the hamlet oi' Milton, 
bios, iVc. (and , \ i c cu • *1 • - 

ainoiij;st other in tlic ])arish OI Shlpton, in the county of Oxford; and 

distraiid^gi^^^^^ fourth as their baililf, under a warrant of distress of t\\i> 

a poor^s rate) magistrates made and issued on the 21st oi'Jnfi/, lcS()2, foi’ 

a^nugistra^^^^^^^ 'H/. 13.v. i>M. due from the })lainliir U[)On a poor- 

warrant from rjitc duly made and published for the said hamlet; and ^vhieh 

until demand rate tiic plcu stated that the plaintiff had before the issuing of 

theh^nslnd^^ warrant been' duly summoned before them to shew 

|)lacc a- cause why he slionld not pay, and had she^vn no suirieii nt 

the \wty utilise ; by which warrant the said justices had connmmd( (l 

tending to churcliwardeu and overseers of the i)()or of the said hani- 

bring {sncli dC« . 

tioii, &c. let forthwith to distrain the goods ot the plainlilf ; and that 
if witliin six days next after such distress, the said sum with 
cliarges, 8:c. should not be paid, then they should sell the 
said goods so distrained ; and out of the money arising 
therefrom, detain the said o4/. 13.s\ and charges, tkr. 
rendering to the plaintilf the overplus, tkc. The ])lea then 
proceeded to state the delivery of tlu' warrant to the ehiircli- 
warden and overseers of the poor, defendants, to be exeeuled ; 
that they required the plaintiff to pay the sum due under the 
[ 284 ] ; and because he refused so to do, tliey, as such cliureh- 

wardcii and overseers, and the other defendant as their 
bailiff and by their command, acknowledged taking the 
plaintiff’s cattle, &c. as for a distress, &c. And the plea con- 
chided with an averment, ^ That no demand of the perusal 
or copy of the said warrant was ever made or left at the 
usual place of abode of either of the defendants by the 
plaintiff, or liis attorney or agent, in writing, as by the sta- 
tute in such case made is directed.’ To this the plaintiff 
pleaded a frivolous plea in bar, denying that at the time of 

making 
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nraking tlic riaul ^^'arrant of distress there was any such rate, 
8:c. aj)pn)ve(I l)y the justiees, Ike, as in the said warrant is 
liieiifioncd, To wliich there was a dennirrer, assii^iiing 

for special causes that the plaintilf had not answered to that 
j>art of tlie said avowj y and cogiii/aiice in which it is alleged, 
^ That no demand was made of the perusal and copy of the 
said warrant therein menlioiK'd; but had by his plea adinit- 
t(‘d, that no such dejjiand was made.’ 


1805. 

FLETCHKlf 

against 

AVlLKtNS. 


Joinder in (hnnurrer. 

ddiis case was very elaborately and Jihly argued by Abbot 
for the def ndanls, and II', K, Tnuntou for the plaintilV; but 
tlie same [x/nu having been twiee before discussed in cases 
r(‘pojied, and the Court, having adverted in giving (heir 
Jiidgnient to the principal arguments urged at the bar, it is 
nniK'cessary to state them here. After time taken to recou- 
sidc'r the conliictiiig authorities. 

Lord J'ha.jiMioLior<;i|, C. J. delivered the unanimous 
judgment of tlie Cemrt. 

'riiis was ail action of replevin again«{t four defendants, in 
Mdiich the two fnva. defendants avow as overseers of tlie poor 
of the liamh’t of MtUoUy in the parish of in the 

eounly of O.vjord ; the third, as churchwarden of the same [ ] 

hamlet ; and the loiirth defendant, as their haililf, makes 
cognizance for taking the plaintiif ’s cows under the warrant 
of two justices of peace for levying by distress upon the 
goods and ehatth’s of tlie plaintilf a jiuor’s rate, after tlie 
same liad been duly demanded. The defendants eonclndci 
tlicii* a\o^viy and cogni/aiice by averring, that no (lemaiui 
<m' the jr-rasil or copy of the warrant was ever made u[)oii or 
Icil al ihe usual [>lac(' of abode of the defendants by the 
plaint hr, or his attorney, or agent, as reipiired by the. sta- 
InUy; and pray judgment and a return of the co'*\s, ^^c. To 
Avhieh a VO 'a ry there is a frivolous plea in bar, and a di'iinirrer 
thereto j av.vignlng for cause, that the piaiiitlff lias not by 
h.is plea to the avowry and cognizance in any manner an- 
swered that part tln^reof in n liicli it is alleged, ‘ Tliat no de- 
mand was made of the perusal and copy of the warrant 
therein numtionecl but hath by his said plea admitted, 
thill no sueh demand v/as made. To this there is a join- 
der ill (Ic'miirrer : and th.c (luestioii arising upon these jilead- 
ings is, AVIietlicr the stat. 24 Geo, 2, c, 44, .9. G (wliich 
jirovidi's that no action sliall be brought against any con- 
stable 



CASES IN HILARY TERM 


m 


1805 . 

Fletcher 

It gamut 

Wilkins. 


286 ] 


stable or other officer for any thing done in obedience to 
the warrant of a justice until demand shall have been made, 
in the manner prescribed by that act, of the perusal and 
copy of such warrant ; and the same hath been refused or 
neglected for the space of six days after such demand) ex- 
tend to the action of replevin ? The cases upon this subject 
are Mihmnl and Cqffiny 2 Sir IV, Slacktsone's Hep. 1330; 
in which case the Court determined that the action of reple- 
vin Avas an action in rem to which that statute had been 
never holdeu to extend;*’ and Pearson v. Roberts, Wil/es*s 
Rep, 668; in which it was decided that an action of replevin 
could not be maintained against persons making a distress 
for not performing the highway duty, as a demand had not, 
previous to the commencement thereof, been made of the 
justices’s warrant. And Lord C. J. Willcs there distin- 
guished between a replevin by plaint or nuandatory ^vrit to 
the shcriif, to have the goods again, which he stated not to 
be within the statute, and replevin by action to recover da- 
mages ; and, in addition to this, there is the authority of an 
obiter dictum of Lord Kenyon in Harpur v. Carr, 7 Term 
Rep. 270 , (a) that but for the case of Milward and Caffhi he 
should have thought replevin within the statute : and one 
cannot but feel the force of the observation made by Lord 
Kenyon on that occasion, That convenience requires that 
it should be so; otherwise it is in the plaintiff’s power to 
evade the provisions of the act, by adopting a particular 
mode of proceeding Avhich depends on his own choice.” 
The case in IFi/ZcA-’s Reports seems to go on a distinction 
between an action of replevin where damages arc to be re- 
covered, and a proceeding only to have the goods again. 
But the industry of the gentleman wlio very ably argued 
this case, has not succeeded in discovering such lirst-men- 
tioned mode of proceeding by action of replevin to recover 
damages, as contradistinguished from proceedings to have 
the goods again. There does not appear in any of the 
books any proceeding in replevin wdiich has not commenced 
by writ, requiring the sheriff to cause the goods of the plain- 
tiff to be replevied to him, or by plaint in the sheriff’s court, 
the immediate process upon w’hich is a precept to replevy 


(a) In that case it was decided, That a churchwarden taking a distress for 
a poor’s rate under a warrant of magistrates, was entitled to the protection of 
the stat, y 4 Geo. 2, c. 44^ in an action of trespass. 


the 
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the goods of the party levying the plaint. Both those inodes 
of proceeding are in rem^ i, e, to have the goods again: and 
if so, and tliere slunild not be any action of replevin for the 
recovery of damages only, then the case in Lord Ch. J. 
WUlcs'i^ Reporfs will be an authority, in addition to that of 
Milward and Caffin^ to shew that the statute 24 Gcik 2, does 
not extend to the case noiv before tlie Court. The reason 
assigned by Lord Kenyon (ih inconveniotfty has uiuloiibtcdly 
great weight ; but, on the other hand, it ajipears to us that 
the inconvenience of cleipriving the subject of his remedy 
by replevin is full as great, if not greater; for it may hap- 
pen that no damages which a jury is j)roperly authorized to 
give can comjic nsate the loss of a particular chattel which 
the owner may be for ever deprived of, if he cannot sue a 
re])levin. 

In addition to the authorities (piote<i, tlie argument arising 
from the several statutes is very strong in favour of the plain- 
tilf. ^'be stat. 43 .Eliz, c. 2, which is the foundalion of ilie 
])oor’s rate, considers replevin as a [>roceeding in u hich the 
right to levy by distress any sums claimed on account of that 
rate, may be properly controverted ; for by the 1 0th sect, of 
that act, a form of avowry is given in case of a distress made : 
and the distress under that statute Avas in the nature of an 
execution; for the sums assessed for the relief of the poor, 
arc by the 4tli sect, directed to bo levied by distress and sale ; 
and it would be going very far indec'd to say tlnit so beneficial 
a remedy is indirectly taken away by tlie general Avords of \hr 
stat. 21 Geo. 2, when the ])rovi^ii)iis Avhich are enacted ifi tliat 
statute as to the form of plea, he. an* not adapted to the pro- 
ceedings in rei)levin; and though it was truly said that i)rior 
to the stat. 27 Geo. 3, c, 20, a demand of a copy of the war- 
rant might have been made, and notice given with etfect to 
the magistrate before the distress Avas sold, the time for such 
sale being then indefinite, yet it is not to be intended that 
the Legislature would have passed that act in Avay to defeat 
the remedy by replevin, had it been supposed tliat the stat. 
24 Gen. 2, had extended to it. In truth, the stat. 27 Geo. 2, 
leaves the question upon the construction of the stat. 24 Geo. 
2, as applied to a poor’s rate, Avhere it Av^as before: for ante- 
cedently to the stat. 2/ Geo. 2, a distress taken for the poor’s 
rate under the stat. 43 EUn. c. 2, s. 13, might have been sold 
immediately ; and a replevin in such case, in order to serve 

the 
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1805. the party, must have been sued out as soon as possible after 
FLric^r R distress made, Avitliout waitim;* for a co]>y of the warrant 
u^aitiHi or the giving of notice to the magistrate : and from the in- 
WiLKi^s, congruity between the steps reciuired and ])rovisioiis directed 
by the stat. 24 Geo, 2, and the proceedings in replevin, in 
addition to the reasons before given, wc tliink it was not in- 
tended by the Legislature that the provisions of the stat. 
24 Geo. 2, c. 44, should extend to this action of replevin. 

Judgment for the PlaintiiT. 

[ 289 ] 


Monday RoACH aiid Another ogainsC Wahmam. 

Feh, lith. The same agabist the same, lixecutor of J. Wadit am. 

AVlicro an es- ni"1llESE were actions of covenant by the Plaiiititfs, the one 

tate was con- ■ . , , r> r i irr- ,, i 

veyed to a against the iJelendant as executor or John n adliam (le- 
dum nihhiric for certain arrears of a rent charge, aliedged to be due 

hi.siicirs,totlie from the testator in his life-time in respect of a certain incfi- 
porson an^dVor ^^*d Other hereditaments called iha Blavkmoof s Head ; 

surhesiati* as and the other against tlie defendant assignee, for other ar- 
(IimhI, \c. ap- rears or the said rent charge alleged to h.ave become due irom 
point, iiiulior since the assignment to liim. The first count of tlie dc- 
limitation to cluratiou against the detemuiiit as executor, alter stating an 
aiiVliIshoirr* hidcuturo of the 24th of Jaae, 179G, herearter si?t fortii, coii- 
and the jiainc veyiiig the said messuage and hereditaments subject to the 
resemura^ ®^*d rent cliargo, averred that all the estate, right, title, iiir 
certain fee- tercst, lU’operty, ])rofit, claim, and demand whatsoever ol’ 

lanii rent to .. i . .. . i i i •• 

the ehief lord, rr w. fy attSy ol and in one undivided moiety or the said 
a^eovenm^^^ hereditaments, by apiioiiitmeiit and c()ii\ eyaiice thereof, l(v 
his heirs X- g;dly came to and vested in John IVddhani deceased, A\']ieie- 
the ^payment seised * thereof, and coiuinued so seised until hi::; 

of it , held, 

that fK took a vested fee liable to he divested by tin* exorution.of his j>o\ver of apjiointiuent. 
And /f". liavinjy eoiilraeteil to sell tlie estate afterwards !)v imlenliires ol' lease and release, to 
vvhieh he auil Ids trustees were parties, after recitinj; the lij:iner n)iiveyaae*Mlie trastei', by lii- 
reetion of /K did j:;raiJt, bargain, sell, ami release, and /K did "rant, bargain, sell, alien, reiaa^i’, 
ratify, and eontirni, and also tliveet, limit, and appoint to the puieliascr and his Indrs all theia* 
estate, title, interest, use, trust, in law and ec|uity, suljeef to the ic served rent, and to tlie 
perfonnanee of eovenants on tlie part of /F. to be perronued ; and the purchaser also eove- 
iianted with IF, to pay the saiid rent, and to iiulemiiily and sa\c him liurmless ; iield, that the 
purchaser took t!ie c/tatc by the appointment of, and not by conveyance from JK the iiislni- 
inents (a lease and rek'Jise) thoo}.rh more eomiuouly uml propci ly luiapted to pass an iiiteresi, 
and eontainiii}; words of plant tor that purpose, jet prolcssiup in terms to In* an aj>pointmcnt ; 
and the trustee havini!; Joined in »t by tlie diveetion of IV, w|iieb was iinnheessarv if it had been 
intended that the purehaser slumld take an estate derived only out of the interest of//'; ; and 
it beini^ obviously for the benefit of the purehaser to lake by apiiointmeui, and such r.ppearin" 
upon the N\hole to have been tlie inrentinn of the parties : and held in et>ns(M[aence, that the 
defendant, (the heir, ilevisee, and executor of the puicliaseij was not ii.ibic in eo\onant for rent 
in arrear, either as executor or as;>i"nee of the land, which was bound in the hands of //"’s. ap- 
pointee bv eoveiiant. 

[ 290 ] 


decease, 
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decease, and then charged that 1 (W, 10 ^". was due in his life- 
time, viz. on the 21st of December, 179^? a moiety of the 
rent-charge for three quarters of a year, contrai 7 to the 
covenant of William Watts. There was a similar count as to 
an undivided part, for which rent was due fnmi Wadham to 
the plaintiffs, &c. The defendant pleaded to the first count, 
1. Non est factum, and that all the estate, right, title, and in- 
terest of Will. Watts ill one undivided moiety, c^c. did not by 
appointment and conveyance vest in J. Wadham, deceased, in 
manner in that count mentioned ; and pleaded in like manner 
to the second count as to one undivided tliird part ; on which 
issues M'ere joined. And there were similar counts and pleas 
in the other action against the defendant as assignee of the 
preiuiscs. These causes ^vere afterwards, by an order of nisi 
prii/s, referred to Mr. Puller to decide between the parlies, 
as if tliey had been tried at law, and he afterwards made his 
award ; wherein, after stating the deed of the 24th of June, 
1/91, and also deeds of lease and release, of the 25th and 
2(ith of Seplcmbt?r, 1792, after mentioned, and that Wadham 
the testator accepted the last-mentioned conveyance, and that 
the moieties of tlie rent charges mentioned in the said decla- 
rations were due and un{)aid, awarded that the defendant was 
not liable in the one action of covenant against him as ex- 
ecutor of John JVadham deceased 5 nor in the other action, 
as assignee of the said J. Wadham (of whom he was heir and 
d(wisec ;) J. Wadham the deceased, as appointee under the 
deed of .‘3()th of Sqifember, 1792, of the estate of W. Watts in 
the premises described in tlie indenture of the 24th of Jime, 
1791 , not being liable in law upon the' covenant made by W. 
Watts with the plaintiffs. A rule nisi having lieen obtained 
for setting aside the aAvard as contrary to law, tlie Court, 
when cause was to be shewn, directed the facts to be stated 
in the form of a case, and that extracts from the deeds, so far 
as they were material to the question, should be set forth ; 
wdiich were as follows : — 

By indentures of lease and release, dated the 23d and 
24th of June, 1791, the release being made between John 
Russ of the first part, the plaiiititrs of the second part, 
Rachael the wife of John] Punter of the third part, William 
Watts of the fourth part, and Thomas Coates of the fifth 
part; Russ being seised in fee of one undivided third part 
of the said messuage and hereditaments; and tho plaintiff’s 
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1805. being seised in fee of the other two undivided third parts, 
according to their several and respective shares and interests 
against therein, did grant, release, and convey the said messuage, 
Wadham. unto Thomas Coates, his heirs and assigns for ever, 

habendum the same unto the said Thomas Coates, his heirs 
and assigns, to the use of such person and persons, for such 
estate and estates, by such parts, shares, and proportions ; 
and in such manner and form as the said TV. Watts by any 
deed or deeds, writing or writings under his hand and seal, to 
be by hi ill duly made and executed in the presence ot^ and 
attested by two or more credible witnesses; or by his last 
will, &c. shall limit, direct, or appoint, give, or devise the 
same ; and for w'unt of such limitation, and as soon as such 
limitation, &c, shall cease and determine ; and as to such 
part and parts thereof whereof no such limitation, direction, 
or appointment shall be made, to the only proper use and 
behoof of the said William Watts, his heirs and assigns for 
evermore, absolutely discharged from the several uses, tmsts, 
limitations, provisoes and agreements, in the said indenture 
of settlement contained ; to be holden of the chief lords of 
[ 292 ] the fee of the said premises, &c. by the rents and services 
therefore due and of right accustomed.’’ lleddendum as 
follows; Yielding and paying, and the said W. Watts, and 
by his direction the said T. Coates, do, and each of them 
doth grant out of the said messuage and hereditaments here- 
by granted and released unto the jdaintids, their heirs and 
assigns for ever, the yearly fee farm rent or rent-charge of 
28/. &c. (payable quarterly) on certain days.” And W. 
TVatfs, for himself, his heirs and assigns, did thereby cove- 
nant and grant to and with the plaintiffs, their heirs and 
assigns (amongst other things) that he*. Watts, his heirs and 
assigns would pay, or cause to be paid to the plain tills, their 
heirs and assigns, the said yearly rent of 28/. on tlie days and 
times, and in manner and form aforesaid. By this deed a 
rent charge of 14/. was in like manner reserved to Ituss. The 
deed also contained a clause of distress, and proviso for re- 
entry in case of non payment of the said rent chaige of 28/. 
By indentures of lease and release, dated the 25th and 26th 
of September, 1792, the release being made between tlie said 
TV. Watts of the first part, James Shooph'olme (a trustee for 
Watts as to other hereditaments comprized in the deed now 
stating) of the second part, the aforesaid T. Coates of the 

third 
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third part, llie defendant’s testator J. Wadham (but avIio did 
not execute the deeds) and one T. Stevens of the fourth part, 
J. Poive/l (a trustee to bar dower named by J. Wadham the 
testator, and the said Stevens) of the fifth part, T. Jows (a 
mortgagee for a term of 1000 yeai's, created by said Watts in 
the hereditaments conveyed to him by the indenture before 
stated) of the sixth part, and J?. Bolger (a tnistee named 
on behalf of said Wadham the testator, and the said Stevens 
as to the remainder of tlie said mortgage term intended to 
be thereby assigned to attend tlie inlioritauce) of tlie seventh 
part. After reciting the indentures of lease and release before 
stated, and the imu’tgage of the said hereditaments granted 
by the said Wa/ts to the said Jones for 1000 years, for se- 
curing hOO/. and interest, by indenture dated the 12th of 
then last; aKo reciting a contract dated the 18th of 
Mai/ then last, whereby the said Watts covenanted with the 
said Wadham the testator, and the said Steiu^nsy on or before 
the 1 8th of June then next, to convey to them, their heirs, 
and assigns, as tenants in coniinon (infer alia) the aforesaid 
messuage and hercditainents ; and whereb> in consideration 
thereof, the baid Wadham and Stevens covenanted each tor 
himself, his heirs, executors, 8cc. with the said Waits to pay 
to him on the execution of such conveyance 10(X)/. viz. one 
moiety thereof by Wadham, his heirs, executor-. Sic,; and 
the other moiety by StevenSy his heirs, executors, &c. ; and 
al^o out of the first ground rents to be reserved out of all 
the said ground, from any other grant to be made over and 
above (inter alia) the yearly sum of 42/. payable out of the 
ground granted by Russ and Punter, to convey to Watts, 
his heirs and assigns, ground rents of a certain amount: re- 
citing also, that by lease and release, bearing date with the 
deed now stating the whole of the said contract of the 18th 
of Mai/ had been carried into execution, except tlie convey- 
ance of the hereditaments hereinafter conveyed ; reciting 
also that there was then due to the said Jones, on his said 
security, 500L which it liad been agreed should he paid out 
of the said lOOOh mentioned in the said contract ; it is wit- 
nessed, that in full performance of the said contract of the 
18th of May, and in consideration ot 500h paid to the 
said Waits by the said Wadham (being the same sum 
as in the said indenture or equal date is mentioned to be 
paid by Lockier to Watts) and in consideration of 5001. 
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1805. to the said Jones paid»by -Stcoeus by direction of Watts, the 
said Coates, by direction of W. Watts, did according to his 
against estate and interest, bargain, sell, and release, and the said W. 

Wadham. Watts did grant, bargain, sell, alien, release, ratify, and con- 
firai, and also limit, direct, and appoint unto the said JVadham 
the testator, Stevens and Powell^ and to their heirs and assigns 
for ever, the said messuage and hereditaments comprized in 
the indentures first before stated, and all the estate, right, 
title, interest, use, tnist, possession, freehold inheritance, 
property, benefit, and equity of redemption, challenge, claim, 
and demand whatsoever, both at law and in equity, and 
* otherwise however, of the said W. Waits and T, Coates 
respectively, and of each and every of them, of, in, to, and out 
of the said hereditaments and premises, &e. to hold the same 
unto the said Wadham^ the testator, and the said Stevens and 
Poweli, and the heirs and assigns of the said JVadham and 
Stevens for ever, as tenants in common ; in trust, as to the 
estate of Poivellf for Wadham^ Stevens, their lieirs and assigns 
as tenants in common) in trust as to the estate of Powell for 
Wadham and Steve7is, their heirs and assigns as tenants in 
common, subject nevertheless as to the said messuage and lie- 
reditaments called the Blackmoor's Head to the payment of the 
said yearly fee farm rent of 42/. reserved by the said indentures 
of lease and release of the 23d and 24th of June, 17^1 > mid to 
the poMTcrs and remedies therein contained for enforcing the 
jiaymcnt thereof wdicii in arrear, and to the performance of the 
covenants in the said indenture of release contained, which 
thenceforth on the part and behalf of the said W, Watts, liis 
heirs, and assigns ought to be paid, observed, and performed. 
And in the said indenture is contained the following covenant : 
And the said John Wadham and T, Stevens for themselves se- 

[ 295 ] verally, and for their several and respective heirs, executors, 
&c. did covenant and agree with the said W. Watts, his heirs 
and assigns, in equal shares and proportions, w’ell and truly 
to pay the said fee farm rent of 42Z. so reserved, See. hy the in- 
dentures of 1791, i. ex one moiety thereof by the said John 
Wadham, his heirs and assigns, and the other moiety thereof 
by the said T. Stevens, his hell's and assigns : and also to 
fulfil and keep all and every the covenants, clauses, pro- 
visoes, and agreements contained in the said indenture of 
release of 1791, on the part of the said W, Watts, his heirs 
or assigns^ to be performed, &c. j and from the payment of 
• the 
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the said yearly fee farm re;it of 42/. ami the performance of 
the said covenants, &c. and ail actions, &c. charges, da- 
mages, and expcnces on account of the same rent, covenants, 
&c. and agreements, or otherwise relating thereto, to keep 
harmless, &c. and indemnify, &c. the said fV. WattSy his 
heirs, executors, and administrators,’* ifec. IVadhamy the 
testator, died, not Inning j)arted with, sold, or in anywise 
aliened the abovementioned premises, and left the defend- 
ant sole devisee in fee of all his real estates, messuages, 
lands, and hereditaments in possession, reversion, remain- 
der, or expectancy, and of all his copyhold and personal 
estate and ])ro]}erty ; and appointed him sole executor there- 
of. The defendant proved the said will. The premises 
in (inestion are not pnrticiilarly mentioned in the will. After 
the death of IVadham. the testator, one moiety of the said fee- 
farm rent of 28/. for three years, amounting to 42/. became 
due, and still is un})ai(l to the plaintilfs. The question for 
the oipinion of the Court wjis, Whetlier the defendant, as 
executor, or devisee of the testator •/. PFmlhaniy were liable 
in law to an action of covenant upon the said covenant 
made by Waits niulor the conveyance before stated? If 
the Court should be of opinion that lie was, the rule for 
setting aside the award was to be made absolute : if not, it 
■was to be discharged. 

Danipicry for the ])lainti(rs, after stating the question to 
be, Whether the indentures of lease and I’elease of the 25th 
and 26th of September, 17D2, w ere to be taken only as nn 
execution of the pow cr supposed to be reserved to Watts by 
the deeds of tlie 23d and 24th of J/Oie, 17^^! ? in which case 
he admitted, That the actions could not be maintained, 
contended, 1st, That Watts having a fee under the deeds of 
1791 , defctT/able only by this supposed power, of which he. 
himself wtis the donee, and wdiich operated only on his own 
estate, the power was nngatoiy, and his conveyance neces- 
sarily operated on his interest. The habendum in the deeds 
of 1791 , is to T. Coates and his heirs, to the use of such 
persons, and for such estates, &c. a» W, Watts should by 
deed or will appoint ; and for default of apjjoiutnient to him 
in fee. Then, according to Doe v. Willis, (a) he took a fee 
dcfeazable by the execution of this power, if it be one. 
The same doctrine was laid down by the Master of the Rolls 
{a) 4 Term Uep. 39, 64, 3, 
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in Maundrell v. Manndrell, (a) But lie there considered, 
Tliat under a limitation before marriage of an estate to such 
uses as the husband should by deed or will appoint; and in 
' Wadham. default of appointment to him in fee, the power of appoint- 
ment was merely nugatory, and nothing distinct or different 
from the fee : and he held that a purcliaser after marriage 
took subject to the right of dower ; though that opinion was 
ultimately formed upon the terms of the conveyance which 
r 297 ] thought were adapted to pass the husband’s interest in the 
estate, and npt by way of appointment. He referred, how- 
ever, to Godhill V. Brigham^ (6) as shelving that a power 
added to a fee was merely void. A jiower was there defined 
in the argument to be an authority given to one person to 
be exercised over the estate of another and this was after- 
wards confirmed by Eyre^ C. J. and Bidler^ J. And it was 
said, ThaX there w’as no case where an authority to be exer- 
cised over the estate of the donee had been constmed to be 
a pow’er : and tins is consistent with the reason of the thing; 
for what a person does with his o\vn estate, is by the inhe- 
rent force of his seisin and interest in it, and not by any 
power superadded to his interest. Powers operate as ap- 
pointments of uses ; and the execution of them is upheld by 
an artificial system built upon the nature of uses ; all which 
is superfluous where the conveyance docs nothing more thau 
what the owner’s interest in the estate would enable him to 
do: and here Watts had the legal estate in fee, and the 
power gave him* no additional dominion over the estate^ He 
could not be said to hold an estate in fee simple defeazable 
by the exercise of a right which is the natural consequence 
of such an estate. The legal exercise of a right attached 
^ by law to an estate cannot be deemed to destroy the estate. 
And though Lord Almnley, when Master of the Rolls, gave 
it as his opinion in Coo? v. Chamberlain (c) that such a power 
is not inconsistent with a fee, and so far overruled Godhill 
V. Brigham ; yet the principle of the latter case was subse- 
quently I’ecognized by the present Master of the Rolls in 
‘ Maundrell v. Maundrell ; (d) Who said that a power followed 

by a limitation of a fee must be absorbed in the fee, which 
[ 298 3 includes every power. But, 2dly, Supposing Watts to have 
bad both a power and an interest, the estate conveyed by him 

(rt) 7 Vcs. jun. 507, 582, 3. (/>) 1 Bos. et Pall. 102. 

(c) 4Ves.juii. 031. («/) 7 Ves.jun, 583. 
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took effect out of his interest^ and not out of his power,' 
Waits having a complete fee, subject to the charge created 
by the bleeds of 1791, had the full and uncontrolled domi- 
nion over his estate. Thus circumstanced, he first mortgaged 
for 500 years, then contracted to sell, and finally, in Sep- 
tember^ 1792, conveyed away the property. The mode of 
conveyance was by lease and release which is better adapted 
for transferring an interest than for executing a power. 
If he had meant merely to execute his power, he would have 
done it at once by a deed of appointment, and there would 
liave been no necessity to have first put the purchaser in 
possession by lease. Nor does it appear that he meant to 
exempt the assignees from the payment of the rent ; for by 
that very deed they covenant to pay it, and to indemnify 
Watts. The Court will, if they can, make the deed operate 
according to the Intentipn; and if it be not necessarily con- 
fined to an execution of tlie power, it will operate on the inte- 
rest. Now, the first, which are the operative words, pre words 
of conveyance ; viz. grant, bargain, sell, alien, release, ra- 
tify, and confirm;’^ the others are only thrown in by way of 
caution. The rule laid down in Parker v. Kett {«) and recog- 
nized by T^rd Kenyon when at the Rolls, in Andrews v. Em- 
mett^ (b) is, That where one has interest and an authority 
together, and he does an act generally, it shall be construed in 
relation to his interest and not to his authority.^^ The same 
point is laid down in Collet v. Bishop of Coventry, (c) founded 
on Sir E. Clere's case ; (d) in which, according to the second 
resolution, the Act was ruled to take effect out of the interest, 
although by that construction it was rendered void as to one 
third : but, upon this point, the case of Cox v. Chamberlame {e) 
is decisive. There, one who had an interest and also a power 
(the estate being conveyed to such uses as he should appoint, 
and in default of appointment to him in fee) by lease and 
release in pursuance of all powers in him vested, did grant, 
bargain, sell, alien, remise, release, and confirm, limit, de- 
clare, and appoint^' the estate, &c . ; and held, that the con- 
veyance was to be taken as passing his interest, and not as 
an execution of his power. The Master of the Rolls there 
relied upon the mode taken for passing the estate, which was 

(а) 12 Mod. 469. 

(б) 2 Bro. Chan. Cas. SOO. The same rule was recognized in Roe d. Earl 
of Berkeley v. The Bishop of York, ante, 108. 

(c) Hob. 159. (<0 a Rep. IT. b. (e) 4 Ves. Jun. 631. 
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not by expressly declaring, that in pursuance of his power 
he appointed, but by the conveyance of lease and release, 
in which he used words that could not at all apply to the 
power. It is true that an objection was there intimated, 
that as an execution of the power the deed would have been 
invalid, as vesting a, trust-estate instead of a legal estate as 
required by the power; however, the Master of the Rolls de- 
clined determining that point ; but, in this case, one of the 
remedies, and the natural and proper remedy for the rent, 
would be taken away by holding this to be an execution of 
the power ; and thereby too, the takers under the deeds of 
1792 , will not be subject to the performance of the covenants 
n^iade Ijy WatfSy which it was expressly stipulated tliat they 
should : for the covenant of indemnity is only in case the 
parties should elect to proceed against Watts. It may be said 
that the power is recited in the deed of 1792: but it is no 
otherwise so than by the recital of the indentures of 1791 ; 
and the interest being therein recited as well as the pow'er, 
nothing can be concluded from thence. And in Cox V. Cham- 
herlahij tlie party stated that he did the act in pursuance of all 
powers vested in liiin. 

Ahhotty contr(), admitted that the authorities went to sus- 
tain the argument that the fee vested in Watts; but con- 
tended that the deeds of 1792 were an execution of his 
power ahd not a conveyance of his interest; and that the 
covenant for the payment of the rent-charge did not pass 
with the estate, though the plaintifts were not without re- 
medy ; for they might distrain or re-enter, or sue Watts 
upon his express covenant. It is not, Innvcver, disputed. 
That if Wadham the Elder took by appointment, this action 
is not maintainable ; (a) for then he had not the estate of 
WdttSy but took as if the original conveyance had been made 
to himself. Now, here all the circumstances shew that the 
parties to the deeds of 1792 contemplated the execution of 
the power given to Watts. The premises were conveyecT 
to Coates to the use of such person, and for such estate, &c. 
as Watts, the covenantor, should by deed, &c. direct, limit, 
and appoint. Then in the deed of 1792 the former convey- 
ance is recited, and* Coates grants and releases; and Watts 

(itfi Vide Webb 1 ;. llussel, 3 Term Rep. 402. per Lord Kenyon, C. J. “ It 
is not siidicient that a covenant is concerning the land ; but, in order to 
make it ran with the land, there must be a privity of estate between the 
covenanting parties.” 
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bargains^ &e. and also limits and appobits: these latter 
words can only refer to the execution of the power ; nor can 
the conveyance by fVatts operate in any other way; though 
if it were considered as a conveyance by Coates, with the 
consent of Watts, still the defendant would not be charge- 
able in this action^ because he is not sued as the assignee of 
Watts. The case of Goodhill v. Brigham (a) went upon 
this, that a power given to a feme covert by will, to dispose 
of an estate in fee before given to her by the same will, was 
inconsistent with such estate; but the doctrine of that case 
was much doubted in Cox v. Chamberlain ; (6) and though 
said to be afterwards recognized in Maxmdrell v. Maun-- 
drell, (c) yet the latter having been since reversed in the 
House of Lords, the doctrine of Cox v. Chamberlain, that 
such a power of appointment is not inconsistent with an in- 
terest in the fee, stands confirmed. Then, 2dly, Admitting 
that by such a conveyance as this Watts might have conveyed 
an interest ; yet as he might also have limited a use, and 
it appears that he contemplated the latter, therefore the 
Court will construe the deed accordingly. Sir JB. Clere*^ 
case (d) went on the ground that the party intended to pass 
an interest ; and stress was laid on his having devised the 
land as owner without any reference to his authority. Now 
here there is an express reference to the authority by the 
words of direction, limitation and appointment. So this 
case is also distinguishable from Cox v. Chamberlain; (e) 
for there the deed was irregular as an execution of the 
power, and good only as passing an interest : the objection, 
therefore, went to invalidate the deed. There too the trus- 
tee was no party to the conveyance as here ; but taking the 
conveyance to be adapted to either purpose, the Court will 
so constme it as Avill best promote the object of the parties. 
And it is well known that conveyances are made in this form, 
in order to enable the purchaser to bar the dower of the wife 
of the vendor, and to prevent the necessity of levying a 
fine ; and though, if the purchaser be well advised, he will 
only have words in the deed to limit the use, yet it is more 
common to include all the words of grant, &c. here found, 
and to make the trustee a party. [Lawrence, J. observed. 
That there was another mode of conveyance sometimes used 

(d) 1 Bos. et Pull. 192. (b) 4 Ves. Jun. 637. (c) 7 Ves. J un, 567.' 

{d) 6Rcp. 17, b, (e^ 4Vc8. Juii.631< 
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to prevent the right of dower, which was to convey to a 
trustee to uses for such purposes as the purchaser shall ap- 
point, and in the mean time and until appointment to the 
purchaser for life, &c0 

Dampiei'j in reply, said. That on the second ground, the 
case was resolved into a question of intention. (And being 
asked by the Court what the object of the parties in casting 
the conveyance into this form could be, unless to bar dower) 
he admitted that that might have been one of the objects ; 
but another object was to enable the owner to make the 
estate liable to the rent-charge, and not to rest only on the 
security of the covenant of the party : and this intent was 
evidenced by the covenants to pay the rents. 

Lord Ellknuorough, C. J. then said, This is a convey- 
ance with a double aspect, having words which indicate an 
intention to pass an interest and to limit an use, and to 
be taken either as a conveyance or as an appointment. We 
will, therefore, look into the deeds and s(fe which is the pre- 
dominant intention ; and afterwards his lordship delivered 
the opinion of the Court. The short statement of these 
cases is as follows: — By certain indentures of lease and re- 
lease, dated the 23d and 24th of June^ 17*) I > the release 
being made between John lluss of the first jiart; the plaint ills 
of the second part; Rachael^ wife of John Punter, of the third 
part; JVm. Watts of the fourth part; and Thomas Coates of the 
fifth part : Russ, who was seised of one undivided third part 
of a certain messuage and lands; and the plaiiuiU's who 
were seised of the two other undivided third parts thereof, ac- 
cording to their respective interests, conveyed the same to 
Coates, his heirs, and assigns, liahemhim to him, his heirs, 
and assigns, to the use of such persons, and tor such estates as 
William Watts by any deed attested by two credible wit- 
nesses, or by his last will, should limit, direct, or appomt ; 
and for want of such limitation, to the only pro[)cr use and 
behoof of Wm. Watts, his heirs and assigns for ever, yielding 
and paying to the plaintiffs, their heirs and assigns for ever, the 
yearly fee-farm rent or rent-charge of 28/. on certain days 
therein mentioned : which rent William Watts for himself, 
his heirs, and assigns, covenanted to pay to the plaintiffs, 
their heirs and assigns, on the days and times mentioned in 
the deed; and by the deed, a rent-charge of 14/. is in like 
manner reserved to Russ, who was seised of the other undi- 
vided 
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vided third part; and there arc powers of distress and re- 
entry for non-payment. By indentures of lease and release^ Rol^ 
dated respectively the 25th and 26th of September^ 1792, agaimt 
the release being made between the said Wiliam Watts of Wadham. 
tlie first part ; James Shoopholme of the second part ; the 
said Thomas Coates of the third part] the defendant’s testa- 
tor, John Wadhaniy and one Thomas Stevens^ of the fourth 
part ; and Joseph Powell^ a trustee to bar dower, of the fifth 
part, and other persons wliom it is not necessary to state ; 
for certain considerations therein mentioned, the said Coates 
hy the direction of Watts^ did, according to his estate and 
interest, 6argaoi, seity and release ; and the said JVatts did [ 304 ] 
granty bargain, sell, and release, ratify, and confirm ; and 
also limit y direct y and appoint y unto the said Wadham the 
testator, Stevensy and Powelly and to their heirs and assigns 
for ever, the said messuage and land to hold to them in fee 
as tenants in common, subject nevertheless to the payment 
of the said yearly fee~farm rents of 42/. and to the perform- 
ance of the covenants in the indenture of the 23d and 24th 
o( June y 1791, on the part and behalf of the said William 
WattSy his heir? and assigns, to be observed and performed : 
and the said Wadham and Stevens did by the said indenture of 
1792, covenant with Wm. Watts, his heirs and assigns in equal 
shares and proj^ortions, to j)ay the fee-farm rents of 42L and 
perform, fulfil, and keep all and every the covenants, clauses, 
])rovisocs, and agreements, contained in the said indenture of 
1791, which by Watts, his heirs, and assigns, ought to be per- 
formed or fulfilled ; and to keep the said Watts, his heirs, ex- 
ecutors, and administrators, indemnified and saved harmless 
from all damages on account of the same rent and cove- 
nants. Wadham, the testator, afterwards made his will, by 
which he made the defendant his sole devisee and executor, 
and died without revoking it. The defendant proved the 
will ; and afterwards one moiety of the said rent of 28i. for 
three years, amounting to 42Z. became due. to the plaintiffs; 
to recover which the present actions, one against the de- 
fendant charging him as assignee, and the other against him 
in his character of executor to Wadham the testator, were 
brought ; and they were referred to Mr. Puller, who by his 
award, dated the 31st of May, 1802, determined that the 
defendant was not jiable in either of the actions ; John 
Wadham the Elder being, in his opinion, as appointee of the 

estate 



m 


CASES IN HILARY TERM 


ISOS. 

Aoaoh 

againti 

.Wjidham. 


[ 306 ] 


estate of Wm. Watts, not liable in law upon the covenants 
^ade by the said Wm» Watts. Mr. Puller, having stated 
die indentures of 1791 and 1792 at large in his awards has 
given the plaintiffs an opportunity of taking the opinion of 
the Court upon the propriety of his decision, by a motion 
to set his award aside. It was admitted by the counsel for 
the defendant that the conveyance to Watts vested in him 
an estate in fee-simple, liable to be divested by an exercise 
of the power of appointment (and which he contended had 
been done;) and though the plaintiff's counsel at first in- 
sisted that the power was nugatory, and that the convey- 
ance necessarily operated on the interest of Watts, yet he af- 
terwards abandoned that ground in his reply, and agreed 
that the only point was. Whether the conveyance operated 
on the interest which Watts had, or as an execution of the 
power : and that it was a question of mere mtention ; and if 
that be so, it ought to appear very clearly that the cove- 
nants and provisions in the deeds cannot take effect if the 
conveyance shpuld be holden to operate as an appointment, 
in order to authorize the Court so to determine where the 
instrument in its terms professes to make an appointment ; 
and where Coates, ‘ the trustee, joins in the conveyance,* and 
by the direction of Watts, bargains, sells, and releases to TFad- 
ham. Had it been the intention of the parties that the estate 
which Wadham was to take should be derived out of the interest 
which Watts had, it would have been wholly unnecessary that 
Coates should have been a party to the deed ; his being made a 
party to it shews that something was to be taken by way of ap- 
pointment ; and if any thing, there is nothing from whence 
there can be collected an intention that less than the whole 
should pass by those means : the reason for which is obvious, 
as it might prevent such objections to the title as might be 
made if it were derived immediately from Watts. The cove- 
nants in the deed of 1792 do not appear to us at all to militate 
with this construction^ for had it been the intention of the 
parties, that Wadham should take as the assignee of Watts, 
such covenant on the part of Wadham would have been less 
necessary tlian if he were intended to take as appointee ; for 
in the former case Watts would have had some security that 
he would not be called upon to pay this rent, aiising from 
the circumstance of Wadham^s being liable to be sued by 
Roach; but whether the conveyance were intended to ope- 
rate 
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rate in the one way or the other, these covenants were lit 
and proper for the security of Watts ; for if tVadham were 
the assignee, and liable to be sued in covenant, lloachy if 
Wadham did not pay the rent, might sue Watts on his cove- 
nant to pay it; and in that case Wadham'a covenant was 
proper for Watts's indemnity; and, if Wadham ^v ere not \\i\- 
ble to be sued by Roachy and jt w'as nevertheless the inten- 
tion of the parties that Wadham should pay the rent, a co- 
venant from him to Waits to pay such rent, and to indem- 
nify Watts therefrom, became the more necessary. The 
making /FG/f.s\j()in in the lease and release of the 25th and 
26th Septembery 1/92, as a party conveying, proct'oded, as 
we conceive, only from the common caution of eonveyau- 
eers, who, where a man has a power of appointment over 
land as well as an interest in it, make him both appoint diul 
convey, in order that if there should be any defect in the 
creation, continuance, or execution of the power, the con- 
veyance may operate u])on his estate and interest. For 
these reasons, wc are of opinion that thi' award of Mr. 
Puller is right, and that the ride for setting it aside must be 
i lis charged . Rule d ischarged . 

Egehton against Mathews and AnolUer. 

T HIS was an action on the case against the Defendants, , 
for not accepting and paying for certain goods which | 
they had contracted to purchase by the following memoran- i 
dum in writing; — ^MVe agree to give Mv, Eger ton 19d. ] 
per lb. for 30 bales of Smj/nia cotton, customary allowance, j 
cadi 3 ])er cent, as soon as our certificate is conijilete. < 
(Signed) Mathews and Turnbnlly and dated 2d Sept, 1803.'* [ 
The defendants had before become bankru[)t<, and their i 
certificate was then waiting for the Lord Chancellor's allow- ] 
ance ; and after it was allowed they signed the memorandum < 
again. On the opening of the case at the trial at the sit- i 
tings after last Term at Guildhally it was objected, on the | 
autliority of Wain v. WarlterSy (a) that the contract being 
altogether executory, and no considemtion appearing on the 
face of the writing for the promise, nor any mutuality in the 
engagement, it was void by the statute of frauds, 29 Car, 2. 
c, 3. And it not being at that time adverted to that the cas(; 
cited turned upon the meaning of tha word agreement (/. c. 

{a) 5 E^st, pj. 


JiQACU 

a(raimt 


[ 307 ] 

Tueulay^ 

FcO, 12tli. 
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so; 

](805. to pay the debt of another) in the 4th clause ot the statute, 
and that this case was governed altogether by the 17 th 
against clause, (a) the object and wording of which is different, and 
Mathews, which has not the word agreemmty the plaintiff was non- 
suited. But on a motion for setting aside the nonsuit, when the 
attention of the Court was called to the differthicc of the two 
clauses, hovd JtCllenboroughy C. J. on granting a rule ntAi, ex- 
[ 308 ] pressed his assent to the distinction between the two eases; and 
said, That the nonsuit had proceeded upon a mistake at the trial 
in supposing that they were the same ; — and on this day, when 

The Solicitor General and Marry at were to have shewn 
cause against the rule (after suggesting that the words con- 
tract and bargain in sec. 17 * inplied mutuality and considera- 
tion as much as the word agreement in clause 4, and there- 
fore brought the case within the principle of the former deci- 
sion ;) finding that the whole Court were decidedly of opinion 
that the action was sustainable upon sec. 17 nf the statute, 
they relinquished any further opposition to the rule ; and 

Lord Ellenbouough, C. J. observed. That the words ot 
the statute were satisfied, if there were some note or memo- 
randum in writing of the bargain^ signed bi/ the parties to 
be charged by such contract*'* And this was a nieiiiorandum 
of the bargain ; or, at least, of so much of it as was sufficient 
to bind the parties to be charged therewith^ and whose sig- 
natures to it is all that the statute requires. 

Lawrence, J. The case of Wain v. Warltexs proceeded 
on this, That in order to charge one man with the debt of 
another, the agreement must be in writing ; which word 
agreement we considered as properly including the consider- 
ation moving to as well as the promise by the party to be 
so charged ; and that the statute meant to require that the 
whole agreement, including both, should be in writing. 

The other Judges concurring, Rule absolute, (h) 

GarroWy Park, and Espinasse were for the rule. 

(а) By this clause “ no contract for the sale ot any goods, &c. the price 
o 10/. or upwards sliall be allowed to be good, except the buyer shall accept 
part of the goods so sold, and actually receive the sunie, or give something in 
earnest to bind the bargain, or in part of payment; or that some note or 
memorandum in writing of the said bargain be made and signed by the parties 
to be charged by such contract, or their agents thereunto lawfully authorized. 

(б) Vide Saunderson v. Jackson, Bos. et Pull. 238; and pQwle v. tree- 
man, 1 Vcs. Jun. 351, N. S. 
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Hen FREE against BrOMLEV. Thursday, 

May 2d. 

T his case was referred to arbitration, and the umpire was After au 

to make his award under his hand, read?/ to be delivered ^^ward made 
1 . : , . . 1 , 1-1 111 under the 

by a certain day ; on which day he accordingly awarded tlie hand of an um- 

Defendant to pay to the Plaintitt' 57/. and signed the award ; ^ 

recommending to the parties at the same time by parol, to pur.suant to 

pay the costs of the reference in equal moieties ; and he icte^Jncc^of 

then put the written award in the hands of his own attorney, which notice 
1 . . 1 . , . t /. 1 1 1 . was given to 

Who sent notice immediately to the defendant that tlie award the parties, an 

was executed and ready for delivery ; but, on the same day, the*^*j“nJp|J.e 

the umpire having been informed that the defendant refused the sum 

to pay his share of the costs of the reference, took the ^aae^on thc^ 

award, before it was delivered by his attorney, and struck jumc day and 

T j . t 1 , . . I -1 1 \ uefore dclivc- 

liis pen * tlirough the 5/ 1, (still, ho\vever, leaving it legible) ly of the 
and inserted the sum of 66L in order to include the defend- jj„t**^[he^award 
anfs moiety of the costs; after which he re-signed the fjood for the 
award with a dry pen, and such his signature was attested awarded*'*”* 
by witnesses, and notice of the award so altered >vas given 
to the parties. the same a.s if 

An application was made in the last term for an attach- Ji"n*i,*d®{iVen 
ment for non-performance of the award upon an affidavit of made by a 

service of it, and a demand of the 661. and there was an ad- wUhont 

privity or consent of the party inttrested. 
* [ 310 ] verse 
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ugaimt 
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verse application to set aside the award as being vitiated 
by such alteration. These rules came on together in the 
last term, when the Courts after hearing counsel, were of 
opinion that the award having been once comj)lete by the 
first signature of tlie umpire^ and being then ready for deli- 
verijy (a) though not attested or delivered, which, by the 
terms of reference, were not necessary to perfect it, there 
was an end of the umpire’s authority; and he could not 
afterwards alter tlie award any more than any other stranger : 
and, therefore, they refused the rule for an attachment for 
non-j)aynient of the 6G/. Avhich they thought there was no 
authority for <leniauding; but the other rule for setting 
aside the award was enlarged to this term, to consider, on 
the one hand, whether the award were not altogether viti- 
ated by the alteration; and, on the other hand, to enable the 
plaiiititF to make a new demand of the lesser sum originally 
awarded, and ap[)ly for a new rule for an attachment in case 
of non-payment of it, u[)on the supposition that the award 
was good for the original sum inserted in it, notwithstand- 
ing the subse(iuent obliteration made by the umpire w ithout 
authority. 

Gurney w^as now heard in support of the aw ard ; and con- 
tended, That if the umpire had no authority to make the 
alteration, that award must be good for the original sum, 
the alteration having been made by mistake, and not wdth 
any fraudulent purpose ; and said, that were it not for the 
opinion expressed by the Court in the last term, he should 
have contended, that tlie umpire might have corrected the 
mistake he had made in putting in a w rong sum at any time 
before the award was delivered out of his hands. 

Lord Ellkn BOROUGH, C. J. This w’as not a mere mis- 
take of the umpire in putting dow-n one sum instead of ano- 
ther, as in casting up an account w rong, or the like ; but it 
w^as a newv and distinct act of judgment formed by him after 
his autiiority was spent, and he was functus officio. Still, 
however, I see no objection to the award for the original 
sum of 5//. ; for the alteration made by him afteiwvards, 
w’as no more than a mere spoliation by a stranger, whicli 
w^ould not vacate the award. He only intended originally 


iji) Vid. Brown v. X'awscr, 1 Kii'-t, oBl. 


to 
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to give a recommendation to the parties to divide the costs 1805. 
of the reference between them, and not to make it part of 
his aw’ard. Then when he found that the defendant would against 
not pay his share, he tried to resume his authority again, BaoHtUY. 
after he had laid it down; which he could not do. 

Erskine and Pooley were to have supported the rule for 
setting aside the award, upon the ground of the alteration 
having vitiated it altogether j and referred to Pigot-s case, (a) 
where it was resolved, that when any deed is altered in a 
point material by the plaintiff himself, or h// any stranger [ 312 J 
without the privity of the obligee^ be it by drawing of a pen 
through a line or any material word, &c. the deed thereby 
becomes void and so, it is added, although the lii*st 
word be legible.’’ But finding the opinion of the Court de- 
cidedly against them on this point, they did not press the 
argument further. 

Lord Ellenboaougii, C. J. I consider the alteration of 
the award by the umpire, after his autliority was at an end, 
the same as if it had been made by a stranger, by a mere 
spoliator; and I still read it with the eyes of the law, as if 
it were an award for such as it originally was. If the 
alteration had been made by a person who was interested 
in the award, I should have felt myself pressed by the ob- 
jection ; but I can no more consider this as avoiding the 
instrument than if it had been obliterated or cancelled by 
accident. 

Per Curiam, Rule for setting aside the 

award discharged. 


{u) 1 1 Rep, 27, a. 


Jacob 
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Jacob against Bowes. 

Thursday ^ 

T he Solicitor General shewed cause against a rule for en- 

tering an exonen'etur on the bail-piccc on payment ot 

the *baii*^ ^ece appeared was the sum sworn to, but 

on payment of which was less than the sum due, for Mdiicli a cognovit 
to^rreoTs^ ^ recognizance of bail being in 172 /. by each 

tho* less than of the bail. He observed, that however tlic general practice 
kn^owi^ged might warrant such an application, it applied only to ac> 
weU^whe^re” commenced by bill; but this was by original, and, 

the action is therefore, ought to be governed by the same rule of con- 
bybiVL'"^^ ®^struction on the recognizance as prevails in C. 7i. wdiere in 
[313 ] Dahl Johnson^ 1 Basket FnlL 205, each of the bail wtiv 
holden liable to the amount of his recognizance, which had 
been taken in double the sum for Avhich the Defendant had 
been ordered to be holden to bail by a judge^s order. In 
truth, the recognizance docs not mention the sum sworn to, 
but each of the bail have bound themselves in the sum of 
172 /. to be levied of his good^, kc. if his principal be con- 
victed and shall not pay wdiat ia recovered of him, or render 
himself. 

LaweSf in sui)port of the rule, referred to Clarke v. Brad- 
,sliaw, 1 Bubty 8G, as in j)oint ; the only distinction being, 
that there the proceedings w’ore commenced by bill ; but 
said that there was no distinction in practice between ac- 
tions by bill, and by original in this respect ; and 

The Court (after consulting the Master) said, That there 
was no distinction in practice between the two modes of 
proceeding ; but in either case the bail were entitled to be 
relieved on pa\ mciit of the sum sworn to and the costs. The 
practice, they obser\ed, was founded on the rule of Court (a) 
of E, 5 Geo. 2, the terms of which w’erc general ; when'by 
it w^as ordered, that wdiere the Plain tilf rcco\ers a greater 
»iiin than is expressed in the process, on w hich he declares, 
the bail shall be liable for the sum sw^orn to, and indorsed 
on the said process, or for any lesser sum w hich tlie plaintilF 
shall recover. That by an extension of the rule, the bail 
W’ere also liable for the costs, (6) Rule absolute. 

(a) Rules and Orders of B, R. 10. 

(6) It appeared by affidavit that the costs of this action had been paid. 

Pbigmoue 
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Prigmore against Bradley. 

jj^£ARRYAT moved for a rule to shew cause why a judg- 
ment of non pros and execution thereon should not be 
set aside for irregularity Avith costs, and the money levied be 
restored. The Plaintiff proceeded by bill ; the process Avas 
returnable the first return of last Michaelmas term ; and the 
appearance A\'as not entered till the 22d of Jamian/y after 
the essoign clay of last Hilary term, the day before the com- 
mencement of full term. And the question A\^as, Whether 
an appearance so entered could be entered as of Michaelmas 
term preceding ? if it might, then the non p7vs signed on the 
6th of March for AAant of declaring Avas regular; otherwise 
not. The stat. 13 Gir. 2, st. 2, e. 2, s. 3, enacts, That upon 
appearance to be entered in the term Avherein such j)roc('ss, 
&.C. is returnable, the bond for appearance shall be dis- 
charged ; and uidcss the plaintiir shall declare before the 
end of the term next following after appearance, then a 
nonsuit for Avant of a dc’claration may be entered. And he 
cited Holmes v. IFhite, E, 11 Geo 3, Impcifs Inst» Clcr, 
K, B. 415, (rt) Avhere, on a motion to set aside iinonpros, the 
master Avas of opinion that a no)i j)ro$ could never be signed 
unless bail Avere filed in the term in which the writ was return- 
able : and he said, that though in practice judgments of the 
antecedent term Avere signed after the essoign day of the next 
term, yet they Averc always dated as of the day preceding 
the essoign day ; but 

The Court (after consulting the Master) said. That till the 
commencement day of full term (the 23d of Ja^iiiary) the 
party Avas at liberty to enter his appearance as of the antece- 
dent term ; and, therefore, the non pros Avas regular. 

Rule refused. 


(a) 4fa edit. lit. Non prof. 


The 


1805. 


May a/. 
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Saturda^i The KiNG against Reynell. Clerk. 

May Uh. ^ 

The Court re- ^T^HIS was ail indictment for the non-repair of the fences 

church-yard of the parish of HoracAwrc/i, which 

new trial after it was alleged that the vicar had been immemoriably bound 

^e^defenitont 5 Hicans of which, swine and other cattle broke 

nponanindict- in and rooted up the tomb-stones ahd dirtied the porch of the 

wpair^of church, and the paths leading to it ; to the nuisance of the 

church-yard inhabitants of the parish. At the trial at the last assizes, 
icncc wliich ^ 

waa moved on there was a verdict for the Defendant, which 
theverdict*be^ iWurn/a/ now moved to set aside, and to have a new trial, 
in^ againgt upon the ground that the verdict was against all the evi- 
evidence. dencc. He admitted, however, that he had not been able to 
find any instance where the Court had granted a new trial 
in case of a misdemeanor where the verdict was for the de- 
fendant; but he contended, that this was in effect only a 
trial of a civil right, namely, the liability to repair, though 
in the form of an indictment; there being no other mode 
of trying tlie right in a case of this sort ; and it was in ease 
of the party charged, and to prevent a multiplicity of actions. 
That fifty years ago the Court would never grant a new trial 
after a verdict of acquittal in cases of penal actions, inform- 
[ 316 ] ations in nature of quo warrantOy and indictments; (a) but 
since then, there have been instances of new trials granted 
in the two former cases. (6) But he admitted that, in the 
24 Geo. 2, the Court had refused to grant a new’ trial on an 
indictment against the inhabitants of a parish for non-repair 
of a road, where there had been an acquittal. 

Lord Ellenborougii, C. J. It is very clear that you 
may indict the defendant again, if the fences have conti- 
nued out of repair since the last indictment ; and that is 
much better than for us, in a case of such minor consequence, 
to make a precedent of so much importance, Avhich may af- 
fect other cases of misdemeanors. 

Per Curiamy Rule refiised. 


(«) See all the cases collected in C Bac. Abr. 674, 5 ; edit, of 1798. 

(6) Wilson r. Hussell 4 Term Rep. 753; and Calcraft v. Gibbs, 3 Term 
Rep. 19 ; but these were upon the misdirection of the Judge in penal actions. 
But in R. V. Francis, 3 Term Rep. 484, a new trial was granted in quo war^ 
ranto after verdict for the defendant against the weight of evidence. 

Hodgson 



IN THE Forty-fifth Year of GEORGE IH. 


316 


1805 . 


Hodgson against Giaivkr. ™ . 

May 7 th, 

TN a^sump^^it upon a policy of insurance, tried at GnifdMly Uponaninsui*. 

before Lord EHenborough^ C. J. a verdict was found for «« pio- 
the Plaintiff for 200/. subject to tlie opinion of the Court, on too//uhere^ 
the following* ca^e : — The plaintiff, the owner* of the ship 
Mont a Lambert^ in October ^ 1801, dispatched her from Liverpool <ora total loss 
for the coast of Africa , with a cargo of vai foils gocids, ^vith |IJj 
which she was to purchase slaves, and proceed therewith to **>. 

the fVest Indies^ and there dispose of the same in the usual Uie siavA^n* 
manner. The ship arrived on the coast of ^^nca, and there 
bartered her outwanl cargo for slaves, with which she sailed smance was 
in Maijy 1802, for the JVest ludhit^ and arrived at St. Vincent's^ "ost^iiitVlio 
on the 30th of June in that year. The plaintiff being informed o'lnamdoi 
of the sliip’s arrival at St. VimenVsy on the 6 th of September ^ maikrt, ami 
1802, effected in Loudon the policy in (piestion for 400/. 

lost or not lost, at and from St. Vincentes to the vessel’s not appear 
last port of discharge, final sale, and delivery 5 in all or aiiy 
of the U\^6't Indies and Bahama islands, jtmerua, and the thmi, or whe- 
Havannah, with liberty to load and unload goods without 
being deemed any deviation.” And the insurance was de- profit would 

^ • havo boon 

dared to be ^ on jirofits valued at the sum insured: and invade; tho* it 

case of loss, no otlier proof of interest to be required than 

that policy.’ The policy was under-written by the defend- tiio-^e who 

ant for 200/. On the 5th of Jnl//, 1802, the vessel, with- ^oVffivo a*pro. 

out having discharged any part of her cargo, sailed from tJt upon tiie 

St. Vineenfs for the Bahama Islands; and on the 13th, ture; hold that 

while proceeding on her ^oyage with her cargo of 

was, by the perils of the seas, wrecked and lost at the 7/a- tied to recover. 

harms. The ship was thereby totally lost, as were also many ^hoj^^^Jven- 

of the slaves : the remainder of them were carried in other ture was a 

vessels to the Havaunah^ and were there sold by the plaintiff; L^vefpooTto 

but their produce did not give a profit upon the whole adven- Africa, &from 
^ ^ . * 1 . , . F ^ thence to the 

ture. The plaintiff • was interested m the said profits to the west Indies ; 

amount of the sum insured thereon : and claims as for a total pioiits 

^ were only in- 

loss. And the question for the opinion of the Court was, sured from st. 
Whether he were entitled to recover any, and what sum ? ^"the .hi^p’g' 
If he Were' entitled to recover, the verdict to staud ; if not, arrival there) 
a nonsuit to be entered. [ 317 ] discharge in the indlw? 

[ 3J8 ] 


When 
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1806. When this case was called on for argument^ Lord Ellen^ 
Hoi^oN observed, That one of the questions meant to 

against be raised was included in the case oC Lucena v. Craufurd, 
Glover, pending before the House of Lord*^; and the other 

question was decided in Bau lay v. Cousins ; (a) and, there- 
fore, he suggested whether it would not be better to defer 
the argument till the decision of the former case, which 
would probably govern this. But Giles^ for the Defendant, 
said. That he did not mean on this occasion to dispute, since 
the ca'^e of Barclay. Cousins, that the profits of trade 
were insurable, as the question here was not upon the record, 
and the Court would no doubt decide in conformity with 
their former opinion ; but he meant to contend, that this 
policy was void by the stat. 19 G. 2, c. 37, which prohibit^s 
insurance on any goods, merchandize, or effects laden on 
board any ship, &c. interest or no interest, or icithout fur- 
ther poof of interest than the policy within the very words 
of which this policy came. 

Bichardsou, for the plaintift‘, on that point, contended. 
That the mere insertion of the words, in case of loss, no 
other proof of interest to be required than the policy,*' would 
not vacate the policy where the insured has a bona fide in- 
surable interest. Tlu‘ preamble and the enacting words of 
the statute she^v that the only object of the legislature was 
to prevent gambling contracts. It speaks of insurance, 
which means the contract, the subject-matter, and not merely 
[ 319 ] the form of the policy : it does not mention policy. And in 
construing the act, the Court have looked only to the sub- 
stance of it; for insurances on freight arc not, strictly speak- 
ing, within the words, but at most only uithin the equity 
of it. But here it is expressly found^ that the plaintiff 
had an interest in fact at the time of the insurance. 
Therefore, quacunque via data, the plaintiff is entitled to re- 
cover ; for if the objection be resolved into the form of the 
policy, it is sufficient to answer, That profits, the subject- 
matter of this insurance, being neither goods, merchandizes, 
nor effects, the case is not within the words of the act ; but if 
the substance of the act be regarded, then the plaintiff hav- 
ing a bona fide interest in the subject-matter of the insur- 
ance, it cannot be deemed a gambling policy within the 
Statute* In no event can any inconvenience happen from 
(«) <2 East, 544, 


permitting 
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permitting the plaintiff to prove that he had an insurable 1806« 
interest in fact: and in Grant v. Parkinsony (a) where upon 
an insurance on proiks the policy contained a clause declar- againsi 
ing, That in case of. loss, it was agreed that the profits be Glover. 
valued at lOOOZ. without any other voucher than the policy 
which,, in substance, is the same as the clause in question ; 
though Lord Man^eld at first thought that it avoided the 
policy ; yet he afterwards changed his opinion ; and the Court 
concurred with him in thinking that it was not a w^agering 
policy within the statute : and it was holden competent for 
the plaintiff, notwithstanding such clause, to prove an interest, 
in order to take the case out of the act. 

Lord Ellenborough, C. J. The words without any 
other vouchevy in that case certainly referred to value. The 
Court considered it is a valued policy. But even in cases 
of valued policies an interest must be proved. But the dif- [ 320 ] 
ference between that case and the present is, That there the 
words introduced were not within the prohibition of the act; 
and here they are. I never saw an instance of an attack 
upon the statute so bold as this in the words of the policy : 
and though the word policy is not in that part of the statute, 
it must have meant to prohibit insurances of this description 
in the form of policies, the only form in which such contracts 
are made. 

Giles, contret. Either profits are an insurable interest 
within the statute, or not : if not, the plaintiff cannot recover 
at all ; if they be, then, like freight, though not within the ^ 
words, they must be within the meaning of the stat. 19 
Geo, 2, c. 37 . And they were assumed to be so in Grant v. 
Parkinson. (6) [Le Blanc, J, Profits may be considered 
as part of the value of the goods on board.] It would have 
been a short answer to that case if profits had not been consi- 
dered as within the statute. But there the clause in the policy 
upon which the question turned, was very different from this; 
for it did not stipulate that thei^e should be no other proof of 
interest in the policy; but the stipulation was that there should 
be no other voucher of the profits being valued at lOOOI. than 
the policy; voucher, therefore, referred to the quantum of 
value; and it is not sufficient here to say, that the plaintiff 
may recover if he prove an interest in fact ; for the contract 
(a) Park on Insur. 395, 1st edit. (6) Park, 305. 

VoL. VI. R 


on 
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.WOB. on which he must recover is entii'e; and if void in part, is 
H^on void for the whole. 

agaitut ■ Lawhenck, J. here observed, That the stijmlation as 
Glover- jq proof of interest was an independent part of the 
[ 321 ] agreement of the parties, which might be void; and yet 
the other part of it, as to the contract itself of insurance, 
might be good. Here the parties first agreed that the 
profits of the adventure should be insured at a certain pre- 
mium ; and they have also agreed that less proof of the 
interest of the assured should be accepted than the law 
requires to be given. The latter stipulation is therefore 
void; because it is not competent to parties to make an 
agreement of tliat sort to bind a court of justice not to call 
for that proof which tlie law has made necessai^ : but still 
the contract of insurance itself may be good if proved by legal 
evidence. 

-Giles then objected, That the plaintiiT had declared for a 
total loss; and it appeared that the greater part of the 
slaves had arrived safe at a market, and had been disposed 
of : on<l non constat but tliat there has been a profit upon that 
part of the voyage which was insured; though upon the 
whole voyage there may have been no profit. Then the 
plaintiiT cannot recover as for a total loss : or the loss may 
have arisen from -something not within the perils insured 
against, namely, the state of the market. 

RU-hardson in reply, said, Tliat there could be no average 
loss in a case of this sort, which was in effect a valued po- 
licy 3 but that it was suilicient to entitle the plaintiff to re- 
cover tlie whole sum insured if he proved an interest in fact 
in the adventure and a loss; That this resolved itself into 
the objection which was made in Barclay v. Cousins against 
the insurability of profits. That if no profits would have 
arisen, supposing the slaves had all arrived safe without any 
accident, and, therefore, that the loss must have arisen by 
[ 322 ] something not insured against, that would have been a 
defence on the general issue : but here a peril within the 
policy is stated to have happened ; in consequence of which, 
some of the slaves were in fact lost; and a loss is stated to 
have happened upon the profits of the whole ailventure; 
which must, therefore, be attributed to the only cause which 
is stated. 


Lord 
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Lord Ellenborough, C.J. At all events^ the objection is 1W5. 
decisive that the plaintiff does not shew that he has sustained 
a lops by the perils of the sea. He does not shew that if 
there had been no shipwreck, and the slaves had all got to a Glover. 
market, any profit would have been produced. It should 
have been shewn, that but for the peril insured against, 
which happened, there would have been profit upop the ad- 
venture. 

Gross, J. According to the plaintifTs argument, that there 
can be no average loss in a case of this sort, if he had obtained 
profit to within 20/. of the whole interest insured, yet he 
might recover on this policy as for a total loss. 

Lawrence, J. According to the plaintiff ^s own shewing, 
this is only an average loss. The case of Barclaj/ v. Coudns 
did not go the length of deciding that the plaintiff was at all 
events entitled under a policy upon profits to recover to the 
full extent of the sum insured. What was there said, was only 
to shew the general insurability of profits ; but the assured 
must still prove what in fact his loss was. But this case is 
defective in not shewing, that if there had been no shipwreck, 
there would have been some profit. 

Lb Blanc, J. The plaintiff here goes for a total loss. And [ 323 ] 
can we say that there has been a total loss where it appeal's 
that a great part of the cargo, the profits of which were in- 
sured against the perils of the sea, &g. got to the market, and 
we are not informed what profit it produced ? 

Judgment of nonsuit to be entered. 


R 2 
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ThmrsJe^t 
Feb. 9th. 


The King against Thomas Price, alias John Wright. 


yictmen" tbr A ^ vcr^lct of giiilty, Upon an indictment for perjury, 

perjury in and a iule nisi obtained in the last term for setting aside 

the freehold-^ verdict and granting a new trial, which was supported by 

er's oath at JSrskine^ and opposed by the Solicitor GeneraL Garrow. Abbott. 
an election of , ^ .1 

aknightofthcand Courthope, 

shire in the Lord Ellenborough, C. J. delivered the judgment of the 
name of J. W. ^ j 

it appearing Court in this term. 

evidence's indictment for perjury alleged to have been 

the freehold- committed by the Defendant at the last election for Middle- 

admintsteml and which was tried before me at the sittings after last 

to a person Michaelmas term. The indictment states that the defendant 
who polled on 

the second day appeared as a freeholder at the election on the 24 th of July, 
tU)n%y*the claimed to poll for Sir Fraiicis Burdett (one of the candi- 
name of J.W. dates) in the name of John Wright. The he was required 
hirfre^hou/^ by ^hc candidates to take tlie oath prescribed by stat. 18 G. 2, 
and place of c, 18. That the oath was * administered to him in that name, 

abode; and , /» . » r.-n « 1 » t . . 

that there was and that he falsely swore ‘‘ 1 hat he was a Ireeliolder in the 

son -^aniThat couuty of Middlesex, and had a freehold estate, consisting of 
the defendant an house, ill the occupation of himself, lying or being at No. 8, 
second^day'^ He// Court, Gray's Inn Lane, in the county of Middlesex, 
freeliio?der'^ and that his place of abode was at No. 8, Bell Court, Gray*s 
and sometime Inn Lane." Upon each distinct part of this oath, several per- 
boR8tcd*^that wevv assigned ; and the defendant was convicted upon 

he had done all the assignments of perjury. A new trial was moved for, on 
was^not^pald^ grouiul that there was not sufficient evidence to be left to 
'mld^was^ defendant Price claimed to poll, and took 

afraid he the freeholders’ oath in the name of John Wright. That the 
erfbHds*^bad freeholders’ oath was administered to a person who polled on 
vote; and it the second day of the election by the name of John Wright, 
thatmoi^ethan ''^bo sworc to his freehold and place of abode in the term 
one false vote before Stated ; and that there was no such person, were fiilly 
the* second^” proved. It was also proved (if he %vere believed) by a wit- 
that^tliT de-*^ name of Henri/ Britt, that the defendant Price 

fendant voted polled in the name of John Wright. This witness, however, 
Mme oHn discredited himself so much in the answers he gave upon his 

any other than 

the name of J. W. held That there was sniBcient evidence for the jury to presume that the 
defendant voted in the name of J. W. and consequently to find him guilty of the charge as 
alleged in the indictment. 

* [ 324 3 


cross- 
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cross-examination to some questions respecting matters col- 1805.' 
lateral to the general subject of liis testimony, that 1 thought, 
and so stated to the jury, that if they were of opinion tliat he againsi 
meant to state what was untrue in those answers, he could not 
receive sufficient confirmation to set him up as a witness. 1 
added, But then you have the testimony of Denhy (another 
witness) who is wholly unimpeached: if what he says be 
substantially true, you will consider his evidence.” By 
jyeiibj/’s evidence it appears clear that Price voted at Brent- 
ford on the second day of the election ; that he was paid by 
one Tai//or, who took down votes for Sir jFrawm-Bwrdeft; that [ 326 ] 
the defendant said “ he had done the trick (evidently meaning 
that he had given a false vote) and would do it again and 
again.” That he afterwards in the evening of that day grum- 
bled that they did not pay him well enough for the job he had 
done; and that \vhen the circumstance of his having voted 
was mentioned to him, about two months or some consider- 
able time afterwards, he said, he was afraid he should be 
pulled for his bad vote. The question for our consideration 
was. Whether, upon the testimony of this witness, sup- 
posing that of Britt to have been laid out of the case by the 
jury (and we have no means of knowing whether it were so 
or not) there were sufficient evidence left to the jury that 
Price polled and took the false oath as a freeholder (and 
which oath, he admits himself to have taken) in the parti- 
cular name alleged in the indictment, viz. of John Wright : 
or whether he took the false oath, he admits himself to have 
taken, in the name of himself or some person other than John 
Wrlghly who was no freeholder? Now, according to the 
maxim of law, De non apparentibiis ^ non existeniibus eadeni 
esl ratio, as it does not appear to us by any evidence in the 
course of this trial that more than one false vote was given in 
the course of the second day’s poll, we cannot assume that 
there was more than one so given; particularly too as every 
thing must be presumed to be rite actum where the contrary 
does not appear. And as we cannot presume that any other 
person committed the same crime on that day; and if there 
was only one false vote given on that day, this false vote, ad- 
mitted by Price to have been on that day given by himself, 
must have been the same with that which was on that day 
given in the name of John Wright; upon the piinciple be- 
fore 
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1M5. fore stated^ this intendment is inevitable. But this intend- 
ment was capable of being rebutted^ as every prima facie 
a^€mst intendment may, by contrary evidence. The defendant might 
^Wr WHT** shewn not only that he voted in the name of bimselti or 

326 1* ^ some person other than John Wright ; but he might also 
^ liave shewn that some other person, not having a right to vote, 

had voted on that day’s poll ; the intendment, as applicable to 
the individual case of Wright, would have been thus gotten 
rid of, viz, by shewing that there were two persons in the 
same predicament, i. e. of having been personated ; and of 
course, that as the false vote of Price could not be referred 
to the case of the one individual with more certainty than to 
the case of the other, it could be properly referred to neither. 
The indictment, found at least six weeks before the trial, and 
removed by certiorari (of the contents of which therefore he 
was of course apprized) must have informed him of the spe- 
cific terms of the charge imputing to him the taking a false 
oath in a particular name. He must also be presumed to have 
known, in point of fact, what he had declared to Denby, and 
to have known also, in point of law, how the conclusions re- 
sulting therefrom could be rebutted. He oftcred no evidence 
whatever, either by way of denial or explanation of the facts 
proved against him, or for any otlicr purpose. Under these 
circumstances, it appears to us that the evidence of Denby 
(according to which the defendant admits himself guilty of 
perjury in and by a false vote given on the second day’s poll) 
even unaided by that of Britt, but at the same time encoun- 
tered by no contrary evidence, was competent to be left to the 
jury as that whereuiwn they might found a conclusion of guilty 
against the defendant, according to the particular terms in 
which the charge is made upon him by this indictment; and 
that the rule for a new trial should be discharged. 

Rule discharged. 

[ 327 ] I The defendant was then ordered to be brought up for judg- 
ment on a subsequent day of the term, together with two 
other persons of the names of Creese and Jenkins, who had 
been convicted of similar perjuries at the same election : on 
which day sentence was^ passed upon them To be severally 
imprisoned in Newgate for one calendar month, and then 
transported beyond the seas for seven years. 

But the Court afterwards, in the same term, upon reference 
to the particular wording of the stat. 18 Geo, 2, c, 18, which 

directs,, 


[ 327 ] 
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directs, that persons convicted of wilful perjiiry in taking the 1805. 
freeholder’s oath, thereby appointed to be taken, V shall incur ~7“ 
such pains and penalties as arc (a) in and b/ two acts of par- 
liamcnt, the one made in the 5 E/iz. c. 9; the other made Pkick. alia* 
in the 2 Geo. 2, c. 25, contrary to the said acts;” and 
compm-ing it with the provisions of the stat. 5 Eliz. c. 6, .s. 6 tik- 
^ 7» whicli direct. That any person convicted of the perjury 
therein described, shall forfeit 20/. and have iin])risonment is (A-o. i, «. ■ 
for six months, and be incapacitated as a witness ; and if he 
have not 201. shall be set on the pillory and have his cars 
nailed ; and also with the provisions of the 2 Geo. 2, c. 25, u,'r'f?cdioiJ- 
s. 2, which enacts, That besides the punishment already to be 'T * 
nmictcd by law tor perjury, Ike. it sliall and maybe lawful kni^jht «t‘ the 
to order the person convicted to be imprisoned and kept to 
hard labour in the house of correction, &c. or otherwise to be ‘k riUestat.s ; 
transported for a term not exceeding seven years ; bciiig of 2^ 

opinion that the punishment inflicted by tlie acts of the 2? to 

o ' o • .1 • ♦ t 1 . . . which tlie lirst 

J Geo. J, was in this instance by the positive direction of tlie mrutioimd 
act of the 18 Geo, 2, made cumulative, directed the prisoners 
to he brought up again on the last day of the term 5 when Lord 
EJ/puhoro/lij^h^ C. J. stated the reason to be for the pnr])os(» of [ 328 ] 
passing upon tliem a different judgment (which lie observed 
might be done at any time within the same term) the former 
judgment being, in their opinion, improjier, upon the grounds 
above alleged, and wdiich were stated by his Lordsliip. After 
which 

Grose, J. calling to the prisoners, and staling that the 
Court had vacated the sentence pronounced upon them on 
Saturda// last in this term, proceeded to pass .sentence ; That 
each of them, for his offence, should lose and forfeit 20/. and 
be imprisoned in Newgafe by the space of six months, without 
bail or mainprize; and that his oath from tlienceforlh he not 
received in any court of record within England or H^alcsy or 
the marches of tlie same, until such time as this judgment 
should be reversed by attaint or otherwise; and lliat after the 
expiration of the said six months, he be transported to such 
])lace beyond the seas as his Majesty, with the advice of his 
Privy Council, should think fit to direct and appoint, fur tliii 
term of six years. 

(fl) The word hijii^ted, or the like, is here wanted in the i>rintcd j«taUile to 
complete the sense, instead of the concluding words, 

Dok, 
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Tkmi<H >3 Demise of Toonb and West, against Copbstakb 

A%»th. and Another. 


A devise to 
trnttees of a 
reversion in 
land (after 
payment of 
debts, Act, 
wtiich were 
found to be 
paid) to be ap- 
plied b^f them 
and their suc- 
cessors, and 
the officiating 
ministers for 
the time being 
of a Methodist 
congregation, 
as they should 
from time to 
time think fit 
to appl^ the 
same, is not a 
devisee to cha- 
ritable uses 
within th^ 
stat. 0 Oeo. 2, 
c. 96; and 
therefore 
held, That the 
trustees were 
entitled to re- 
cover at law, 
however the 
Court of Chan- 
cery might af- 
terwards di- 
rect the ap- 
plication of 
the trust fund. 


I N ejectment to recover certain premises in the parish of 
FoleshiUj in the city of Coventry, tried there the last Sum- 
mer Assizes, a verdict was found for the Plaintiff, subject to 
the opinion of the Court, upon the following case : — 

T. Faulkner being seised in fee of the premises in question, 
by his will of the 8th of July, 1795 (inter alia) * devised to 
Hannah his wife for life, his messuage and laud, with the 
appurtenances, situate at Alderman's Green in Foleshill ; and 
after my wife’s decease, I will and deyise the said mes- 
suage and premises to G, Toone, F\ West, R, Jackson, and 
W. Newton, and the survivors or survivor of them, and their 
respective heirs or successors, in trust, that they the said 
trustees, the survivors or survivor of them, their respective 
heirs or successors, shall justly pay out of the said real estates 
the several legacies hereinafter mentioned^ at the time and in 
manner hereinafter appointed for payment thereof ; viz. 50/. 
within twelve calendar months next after the decease of my 
said wife, to such person or persons as she by her last will, 
&c. shall dispose of the same, hem, to W, Smith, 10/. Itein, 
to G, Sticklin 5 1. Item, to W, Cantril 5 /. to be paid them 
respectively, within twelve months next after the decease of 
my said wife : and to enable the said trustees, the survivors 
or survivor of them, their respective heirs or successors, to 
discharge the several legacies, I do hereby will and order that 
they shall or may sell, mortgage, or otherwise charge the 


* [ 329 ] message, &c. and premises ; and the overplus or rever- 
sion of the said messuage, &e. and premises, after my said 
debts and legacies are so discharged, to be applied by the 
said trustees and the officiating ministers of the congregation 
or assembly of the people called Methodists, that now usually, 
or that shall for the time being, assemble at Longford in 
Foleshill aforesaid, and as they shall from time to time think 
fit to apply the same. To which purpose I will and desire, 
that when any two or more of my said trustees shall die, the 
survivors or survivor shall, from time to time, nominate or 
[ 330 ] appoint others to fill up the number of the said trustees as 

herein 
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herein nominated. Iteniy I give all and singular my personal 

estate^ of what nature or kind soever, subject to my just debts 

and legacies as aforesaid, unto Hannah my said wife, whom 1 agaimi 

nominate my sole executrix.” T. Faulkner died without alter- Copestak*. 

ing or revoking his said will, which was proved regularly in 

the register court of the Bishop of Litchfield and Coventrj/y in 

Aprily I 76 S. Hannah Falkener died in 1791. G. Toone and 

F. West, the lessors of the plaintiff, are the devisees named in 

the said will. jR. Jackson and W. Newton, the other devisees, 

died before the action was commenced. The debts due from 

the testator, and the legacies given under his said will, were 

satisfied before the action was brought. The question for the 

opinion of the Court, was, Whether the plaintiff were entitled 

to i-ecover ? If he were, the verdict to stand : if not, the verdict 

to be entered for the Defendants. 

Reader, for the plaintiff, contended, 1st, That this was not 
a devise to charitable uses within the stat. 9 Geo. 2. c. 36. ; 
and, 2dly, That if it were so, yet the legal estate having 
passed to the trustees, they were entiled to recover at law. 1st, 

Admitting this to be a devise of the reversion of the reality to 
the trustees for the purpose mentioned, yet it is not void us a 
devise to charitable uses within the meaning of the statute; the 
uses in this case being indefinite, namely, such 03 the trustees 
and the officiating minister of the congregation shall think fit 
to apply the funds to. The application then being in the dis- 
cretion of the trustees, they may apply the fund to other than 
charitable uses, to acts of benevolence and liberality which [ 331 1 
have been considered not to be charitable uses, (a) 

Lord Ellenborougii, C. J. The application in this case is 
left to the trustees still more indefinitely than it was in Morice 
V. The Bishop of Durham. They may build houses with it, or do 
wdiat else they think fit ; but (addressing himself to the defend- 
ant’s counsel) what answer can be given to the other point, 
that the legal estate being given to the trustees, must rest with 
them ; and they must be entitled to recover at law upon their 
legal title, in whatever manner the Court of Chancery may 
hereafter deal with their application of it. 

Vaughan, Serjt. contra. If this be a devise to charitable 
uses, the statute {s. 3.) avoids the legal estate, and not merely 

(a) Morice v. The Bishop of Durhamj^ t Vcs.^un. 99P,N. S. 


the 
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tbe vm ; awl nothing now remains to be done but the ulterior 
application of the tund; for the case finds that all tlie debts 
aud legacies are paid. [Lord Ellenborough. It does not appear 
that they have been paid out of the rents or produce of the 
estate; the trustees may have paid them out of their own funds, 
and then equity would uot take away the estate fi-oni them till 
they were reimbursed out of it.] If the legal estate vest at all 
in the trustees, it is in fact a repeal of the statute. The Court 
will so expound the Act to repress tiie mischief which gave 
rise to it, and advance the remedy provided for it ; the mis- 
chief was the devising lands in mortmain, and creating per- 
petuities : which is here attempted by a provision for the per- 
petual succession of trustees. The remedy was to avoid all 
such dispositions in trust for anj/ charitable uses whatsoever,’’ 
using the largest and most general terms as contra-distinguished 
from religions uses. The coiistniction of charitable uses” in 
the stat. Eliz. c. 4. goes much beyond the relief of the 
poor; (a) the term extends, as appears by the preamble, to 
the repair of bridges, ports, liighways, &c. and in Jo7ies v. 
WUliams {b) it ’was desired by the Lord Chancellor to be a 
gift to a general public use,” exteiuling as Avell to the rich as 
to the poor ; and therefore a sale of laud to be ai)[)lied to 
water-works, for the use of the inhabitants of a town, was 
holden to be within the statute of mortmain. 

LonI Ellbnbohocgh, C. J. This is nothing like a devise 
to charitable uses. The trustees may apply the estate to any 
use they tiiink fit. The will of the testator does not aim at con- 
fining them to apply it to charitable uses. If 1 were to guess 
at his meaning, I should rather sup])ose that he meant tliein 
to apply it to superstitious and fanatical uses : it is left to their 
caprice : and unless we can say that it is a devise to charitable 
uses, it is not within the statute. The case recently decided 
by the Master of the Rolls is stronger than this. 

Per Curiam^ Postea to the Plaintiff. 

(rt) Vid. 1 Bac, Abr. 590, (/>) Ambl. 651. 


Samuel 
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Samubl against Judin, in Error. 


May Sdbh 


T he Plaintiff below declared in his first count in from' for x count atat- 
certain promissory notes. The second count stated^ Tliat ^ad 
whereas the plaintiff, at the special instance and request of delivered a 
the Defendant, delivered to him two other piomissory notes "^n^ant to get 
(stating them both payable to the plaintiff) which said notes dihcounted, 
were indorsed in blank on behalf of the plaintiff, and were of wiauhe^piain^ 
the value of 2 (K) 0 i. to the intent that the defendant for certain nff torthe 

money raised 

commission and reward to be thereof paid by the plaintiff to on it, and that 

the defendant, might procure the said notes to be discounted Jecefved^tlie”^ 

for the use of the plaintiff 3 and the defendant took and accepted 

the said two notes for the purpose aforesaid, and afterwards did llumiing to 

procure them to be discounted, and thereupon received 1199/. 

as and for the discount of the said notes; nevertheless the de- nor, thongh. 


fendant, not regarding his duty in this respect, but contriving counted with* 

and fraudulently intending to deceive and defraud the plaintiff is 

in this respect, hath not, though requested, paid the said sum (^*hcth(‘r°}br- 

of money so by him received as and for discount of the said "ot in 
/ . . . w. , , 11 , Its flame) and 

two notes to the plaintiff, but on the contrary hath converted notinassump- 

and disposed thereof to his own use. The third count stated, ohject"on”caii 

that whereas the plaintiff at the like instance and request of the be taken upon 

defendant, delivered to him two other notes (stating them as nufner*^to the 

before) of the value of 2000 /. to the intent that the defendant whole decU- , 

. 1 . ^ 1 . • ration, be- 

might raise and procure for the use of the plaintiff certain sums cause such 
of money, or account with the plaintiff for the said notes, or ^ 

for such sum of money as the defendant should raise or procure c ount in tio- 
thereon ; and the defendant thereupon took and received the n^^u^p^on 
said notes for the purpose last aforesaid ; ^et the defendant not* inteiiocu. 
regartling his duty ill this respect, but contriving and fraudu- meiit'!'' ^ 
lently intending to deceive and defraud the plaintiff in this * [ 334 ] 
respect, hath not, though requested, accounted with the plain- 
tiff for the said two last-mentioned notes, or either of them, or 
for any mqney raised or procured thereon ; but hath wholly 
omitted ^nd neglected so to do; therefore, &c. To this there 
was a general demurrer to the whole declaration and joinder^ 

And the Court of C. B. (a) gave interlocutory judgment for the 


(a) 1 New Rep, 43. 


plaintiff 



CASES IN EASTER TERM 


m 


idOli. 


SAWvet 


i^aiiut 

JVDIN. 


[ 335 ] 


plaintiff to recover his damages by occasion of the premises, 
and awarded a writ of enquiry to assess the damages on which 
the jury found several damages; viz. 2014^. 14^. and costs on 
the first count, and nominal damages on each of the other two ; 
which latter the plaintiff remitted, and prayed judgment for his 
damages on the first count, which was entered up accordingly. 
And now on a writ of error brought, it was assigned for error 
that there was a misjoinder of action : for that the first count 
of the declaration was in trover; and in the second and third 
counts the plaintiff declared on certain supposed causes of action 
founded upon breaches of certain promises and undertakings 
supposed to have been made by the defendant to the plaintiff. 

fVoody for the plaintiff in error, said it was not necessary to 
cite cases to shew that counts in trover and assumpsit could not 
be joined in the same declaration : and contended that the two 
last counts, though not in terms, were in effect laid in as- 
sumpsit. The last count was upon an implied agreement by 
the defendant below to account to the plaintiff for money raised 
on certain notes delivered to him ; and the breach was for not 
accounting ; in other words, for not performing his promise ; 
for the count must necessarily imply an assumpsit from the facts 
stated. [Lord Ellenborough, C. J. How are these counts laid 
in assumpsit more than the counts in Dickson v. Clifton, (a) and 
Govett V. Radnidge, (b) which were holdcn to be laid in tort ?] 
In those cases there was an actual misfeasance arising from a 
tortious negligence : but though the not accounting may be 
a breach of duty, because it is the duty of every man to keep 
his promise, yet a mere negative act cannot be converted into 
a tort, otherwise every default of payment for goods sold and 
delivered may be laid in tort which will blend in confusion 
distinct forms of action. The Court of C. B. seemed to think, 
that if any one count was good, the plaintiff was entitled to 
judgment. ^Le Blanc. The demurrer was general to the 
whole declaration, and not to the parti cular counts, which you say 
are informal. Lawrence, J. The only question we haveto consider 
is. Whether the two last counts as laid, are in assumpsit or in tort t 
Wt Whether they are properly laid in tort ? Now there is no 


(fl) 2 VVils, 319, 


(ft) 3 East, 62. 


promise 
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promise^ nor breach of promise alleged, bnt the whole is laid 1B05. 

in tort. If those counts are informally laid in tori, the de- slmith 

inurrer should have been pointed to them specially, and not 
have been made generally to the whole declaration. Le 
Blanc, J. As the two last counts are laid, non assum^t 
could not have been pleaded to them.] Supposing the two last 
counts to be had in point of form, the interlocutory general 
judgment given in C. B. is erroneous. In Bage v. Bromuel, (a) [ 336 ] 
where trover and assumpsit were joined, and there was a verdict 
for the defendant quoad the trover, and for the plaintiff quoad 
the assumpsit, the judgment was arrested, notwithstanding the 
severance by the jury. 

Lord Ellenborough, C. J. Error can only be brought 
on final judgment. And here are several damages found on 
each count, and the damages on the two last counts remitted, 
and general judgment only for the damages on the first 
count ; which is right, unless it could be shewn that the two 
last counts are laid in assumpsit, so that they could not be 
joined with the first count in trover; which you have failed to 
do. Therefore 

Ber Curiam, Judgment affirmed, (6) 

Bayley Serjt. was to have argued in support of the judg- 
ment below. 

(a) 3 Lev. 99. (//) Vide Brown v. Dixon, 1 Term Rep. 274. 


Lewis, on the Demise of John Ormono against 

Thomas. 


TT aim J'riuutf 


May 10th. 


I N ejectment for a messuage, tenement, and lands, called Under a de. 

Treslin, in the parish of Llandowy Velfrey, in the county the^tMtato?. 
of Pembroke, in the occupation of the Defendant Thomas, as ®®“. 
tenant to the other defendant Waters, which * was tried beWe der to trus- 
Lawrence, J. at the last Hereford assizes, a verdict was taken maindertotii^e 

for the Plaintiff, subject to the opinion of the Court, on the first and other 

iT II . sons of his 

following case : said eldest son 

and their 

heirs, and for want of such issue to the testator’s second son, J. O., &c. with like remainders 
to his first and other sons ; and for want of such issue, to the testator’s own right heirs ; held, 
that the first and other sons of D. O. the eldest son took estates tail in succession, and conse> 
quently the remainders over vested, and were not contingent and defeated upon the ovent of 
1). O. having a son, who died in the lifetime of D. O. and therefore that B. O. having died 
without any son living at his death, but leaving daughters, a son of J. O. was entitled to take 
in preference to such daughters of his elder brother, 

•[ 337 ] 
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David Omtondy Gent, being seised in fee of the said pre- 
mises^ by the will dated 33d of Aprily 1763, after giving 
the same to his wife Elizabeth for life, during her widow- 
hood, devised the same, as follows I give and devise 
the same lands and premises to David Ormmdy my eldest 
son and heir apparent, for life, without impeachment of 
waste 5 remainder to L. E. and his heirs, during the life of 
my said eldest son, to preserve contingent remainders; re- 
mainder to the first and other sons of my said eldest son, and 
iheir hem; and for want of such issucy to my second son 
John Ormond for life, without impeachment of waste ; re- 
mainder to the said L, E. and his heirs, during the life of my 
said son John Ormondy to preserve contingent remainders; 
remainder to the first and other sons of my said second sou 
and their heirs; and for want of such issue, to the use of 
my own right heirs for ever.^' The testator David Ormond 
died on 25th of Jprily 1763, leaving his widow Elizabeth 
and two sons, the said David and John him surviving. On 
his death Elizabeth his widow entered and continued in pos- 
session of the premises till 177S, when she died. David 
Ormondy the eldest son, then took possession of the premises. 
He had two sons, William and David, both of whom were 
born after the decease of the testator, and died in their 
father’s lifetime, ( William at the age of about eight months, 
and David aged four years) and four daughters, namely, 
jimiy Elizabethy Margaret, and Rachely who survived their 
father, and arc all now living ; and one of them is the wife 
of the defendant Waters, David Oi'mwid the son died in 
April, 1804; John, the second son of the testator, died in 
1769, IdUving John Ormond, the lessor of the plaintiff, his 
son and heir, who was born on the 4th of February, 1761. 
The question for the opinioii of the Couit was. What estate, 
if any, the lessor of the plaintiff took in the premises in 
question ? 

Dauncey, for the plaintiff, after stating the question to 
be. Whether the first and other sons of the testator's eldest 
son David Ormond took in fee or in tail ? that if in tail, the 
remainder to John Ormond, the second son was vested : if in 
fee, then such remainder was contingent, and was defeated 
by the event of D. O. having had sons; contended, that 
the first and other sons of the eldest son took only in tail. 

This 
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This is a question of intent, to be collected from the whole of 
the testator’s will ; and the Court will adopt that construc- 
tion of the words by wdiich such intent can be best effectu- 
ated ; and in so doi^g, will make a particular and subordi- 
nate intent give way to the geneml and principal intent, 
where both cannot take effect. Now here the princi|>al 
intent was, that in default of issue male of tlie testator’s eldest 
son Davidy the estate should go to Ids second son and his 
issue male; and in order to effectuate that, it is necessary 
that the first and other sons of David, the eldest son, should 
lake estates tail ; and this is warranted by the words used. It 
is plain that the testator looked only to the male descendants 
of David in the first instance : for he only mentions sons, 
and omits daughters ; and the limitations to the second son, 
and to his .first and other sons, which immediately follow, 
manifest the same intent according to the rule of voscitur a 
sociis. Next, it appears clearly to have been the testator’s 
intent that the sons of his eldest son David sliould take in 
succession ; for the limitation is to the and other sons ; 
that is always understood according to priority of birth* 
It* he had meant all the sons to take together, he would have 
said, to each and every of the sons,” or to ali the sons,” 
or at least to the sons.” Evans v. Astley, (a) and Unghj v. 
Peale : (b) and this is the universal language of marriage- 
settlements, where a limitation to first and other sons is 
always used to denote estates in succession. But then it will 
be said, that the limitation is to the first and other sons of 
David and their heirs, which shews an intention to give 
them a fee ; but the meaning of the word heirs is restrained 
by the subsequent words, and for want of such issue,” to 
heirs of the body. The w’ord issue conveys an intention to 
give an estate tail to some person ; it is as operative to pass 
such an estate in a will, as heirs of the body arc in a deed. 
Doe d. Barnard v. Reason, (c) and Ginger v. White ; (d) 
and here the grammatical construction which refers such 
issue to the last antecedent heirs, will best effectuate the 
general intent. Idle v. Cook, (e) Goodright d. lAsle v. 

(a) 3 Bar. 1570. 8 Vin. Abr. 50. 

(c) Cited at large in Doe v. Holmes, 3 Wils, 244. 

{d} Willes, 353. (0 1 Fr. Wm. 76. 
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180(1. JPllUi. (a) Emm v. jUtley. (6) Again, there could not be 
Lai^d * of David, the eldest son, or his sons, while 

Ormond* John Ormond the second son of the testator, or any of his 
agatnit issue were living; which also shews that by the heirs of 

'Vt ATSR# * 

David’s son must have been meant heirs of the body, Ives 
V. Leggi (c) Beck's cnse, (d) Latv v. Davis^ (e) Goodright 
V. Goodridge, (/) Webb v. Hearin, {g) and Nottingham v. 
[ 340 ] J^nings. (A) Then the ultimate remainder to the right heirs 
of the devisor was intended to let in the daughters of his two 
sons in succession, in default of their heirs male. He then 
referred particularly to Lady Dacre v. Doe, in Error ^ (i) to 
shew that the words, for want of such issue (i. e. lieirs male 
of the eldest son David ) to my second son,” did pot make 
the remainder to the second son to depend on the contingency 
of there being no son of David born, but that John the second 
son took a vested estate for life, and that his eldest son took a 
vested estate tail, which took effect in possession on the death 
of Davidj without leaving issue male: and to Doe v. Halley ^ (k) 
where Lawrence, J. pointed out the inconvenience of a conti’ary 
construction ; and he said, that this was the more natural con- 
struction, since at the time of making the will, and till nfter the 
death o^ the devisor, David had no sons, but John had a son. 

Abbott, for the defendants contended. That John Ormond, 
the second son, took only a contingent remainder for life, 
to vest if David his eldest brother should die without having 
any son : but which in the event did not vest, because David 
had sons; and, consequently, that the subsequent remain- 
ders to the first and other sons of Johi were also contingent 
and defeated ; and that the daughters of David were entitled 
as the heirs of David's sons. It does not appear that the 
devisor meant that the sons of David should take only 
estates tail, and not in fee ; for if they took in tail, they 
would take estates in tail general and not in tail male; for 
there is nothing to limit the word heirs to heirs male, even 
[ 341 ] though it were construed heirs of the body ; and this shews 

{a) t Stra. 729—31, 2. (f) 3 Burr. 1582. 

(c) Cited in Doe v, Perryn, 3 Term Hep. 488. 

{d) Lit. Rep. 159, 253, &c. Also reported in Cro. Car. 363, under the 
name of Boreton v. Nicholls : and in Fearne*s Cont. Rem. 514. 

(c) 2 Stra. 849. (/) Willes, 369. {g) Cro. Jac. 415. 

(A) 1 Pr, Wms. 23. (i) 8 Term Rep. 112. (A) Ib, 5, 12. 


that 
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that the devisor did not mean pai'ticularly to prefer the male 1805. 
line ; which distiu^ishes this case from those which have 

been cited; and it is distinguished from them in another re> oVhohd 
spect, namely, the introduction of trustees to preserve con- 
tingent remainders, after each of the estates for life* Evans 
V, Jstley (a) turned on the construction of a veiy long will, 
where the Court could take one part in aid of the construc- 
tion of another; and the intention of the devisor that his 
afterborn sons should take estates in tail male, though there 
were no express limitation of the sort, but only an inference 
of such an intent from a general limitation over, for want 
of such issue,” was manifested by preceding limitations of the 
like nature to his other sous then in esse^ and also by sub- 
sequent similar limitations. In Ives v. Legg (6) the question 
turned on the meaning of the w^ords “ in default thereof,” 

M’hich the Court held to refer to the whole antecedent sentence, 
and to take in' all the contingencies which could happen. 

But here the words are for want of such issue,” and, there- 
fore, necessarily confined to the want of issue of some person, 
and clearly refer to the sons of David. Doe v. Halley (c) 
was the case of a limitation to the testator’s nephew Af. H. 
for life, remainder to the eldest son of his nephew to be 
begotten, and to the heirs of such eldest son ; and in de- 
fault of issue male of his said nephew^ to another nephew 
S. B. There it was necessary that M. H. should take an 
estate tail, for otherwise a second son of M. H. could have 
taken nothing, though it was plain from the words that S. B. 
was not to take till default of issue male of M. H. In Ungly 
V. Peale (d) the word successive was introduced, on which 
the judgment turned : but here, for want of that word, all 342 ] 
David*s sons must take together, and not in succession. 

Though even if the eldest son alone were to take, yet as the 
limitatioq is to the heirs of the taker, he would take in fee, 
and the remainder over would be equally defeated. To entitle 
the 2)laintiff to recover, he must make out that first and 
other sons” do not mean all, but one after another,” and 
that heirs means heirs of the body ;” and their heirs, the 
“ heirs of the body of each in succession ;” and that for 
want of such- issue,” refers to issue of the sons of David, 

{b) 3 Term Rep. 488, note. 

(d) 8 Vin, Abr. 49. 

S 


(a) 3 Burr. 1582. 
(c) 8 Term. Rep. 3. 

VoL. VI. 
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and not of David himself. If, instead of the word issue^ it 
had been and for want of such heirs'" then to John Ormond^ 
&c. it might have been more easy to contend that heirs there 
meant heirs of the body f" for the sons of David could not die 
without heirsy if their uncle or cousins to whom the limitations 
over were made were living. But the natural construction of 
words must always prevail, unless there be a manifest intention 
to the contrary : and the word heirs docs not naturally mean 
issu€y but heirs general : and nothing could be inferred as to 
the intention of the devisor from the circumstance of John 
having a son born at the time of making the will ; because 
the limitation to the sons of John is in the same words as that 
to the sons of Davidy who had then no sons born : and, on 
the contrary, if he had meant that the son of John should at 
all events take a life estate, he might have given it to him. 
And he referred to Goodright v. Dunhamy (a) Keene d. Pinnock 
v. Dickson (h) and Doe d. Comberbatch v. PerryUy (c) to shew 
that the limitation over to Johi and the subsequent limitations 
were contingent, to take place only upon the event of David 
the eldest sou having no sons, and that he having had sons, 
those estates were defeated. 

Dcmnceyy in reply, observed. That the interposition of 
trustees to preserve contingent remainders proved the solici- 
tude of the devisor to guard the limitation which he had 
created. That the limitations to the first and other sons"^ 
hero, shewed the intention of the devisor that they should 
take in succession as plainly as if he had used the word 
successively, the introduction of Avhich it was admitted would 
have made all clear. As to Goodright v. Dunham, he an- 
swered, that the limitation over to the daughters w^as, in 
case he dies without issue,’* wdiich evidently meant J. 
Laming the son: and the''prior devise w’as to him for life; 
and after his death to all and every his children equally, 
and to their heirs and, therefore, they w^ere plainly meant 
to take the fee, and consequently the limitation over must 
be contingent. In Keene v. Dickson, which was very differ- 
ent from the present, the limitation over to the daughter 
was for want of such issue male and the construction 
there adopted was to effectuate the intention of the devisor, 
W’hich w’^a.s, that the Restate should not go over to another 
(«) Dough *>64. {b) 1 Bos, et Pull. !254, note, (c) 4 Term Rep. 484. 

family 
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family till after a general failure of issue of the Pinnocks, 
which would otherwise have been defeated for want of a 
limitation to the issue of the daughters. Then the case of 
Doe d. Comberbatch v. Pei'ryn is distinguishable in several 
respects; first. The devise there was to all and every the 
children, equally to be divided amongst them share and share 
alike; but this is to the Jirst and other sonSy which shews they 
were to take in succession. Secondly, The limitation there 
was to the children and their heirs for ever ; which -more 
strongly indicated than here an intention to give the children 
an estate absolutely : but here the words /or erer do not occur 
till tlj^ last limitation to his right heirs. Lastly, The devise 
over was upon the decease of the first takers without issue as 
aforesaid ; which designated expressly to whom those words 
w’ere referable. 

Lord Ellenborough, C. J. If upon looking into the 
cases cited we have any doubt, we will say so in the course of 
the Term; but at present it appears to me tliat the intention 
of the devisor is clearly to be collected. After giving liis 
widow a life estate, he devises the estate to his eldest son 
David for life, remainder to trustees, &c. ; and then follows 
the limitation to the first and other sons’’ of David; by 
which expression he appears to me to have denoted that the 
sons should take successivcli/y as plainly as if that word had 
been used. Otherwise, if he had meant that all the sons 
should have taken together, he would have used the words 
“ all and every, as in Doe d. Comberbatch v. PerryUy or 
other analogous expressions. Then he gives it to the first and 
other sons and their heirs : that would have carried the fee : 
but then follow the words, and for want of s?(ch issue;** 
and the question is upon the reference of the word issue. 
Whether it refer to David, or to his first and other sons ? 
and it appears to me by the context to mean for want of 
issue of such first and other sons ; and this construction will 
restrain the word heirs** to mean heirs of the body.** 
And it may be observed that the words /or ever (to them and 
their heirs for ever) do not occur in this place as they did in 
some of the cases cited. Then the devise will be the same 
as if it had been in terms to the first and other sons of David 
in tail, remainder to John Ormond, &c. which will give him 
a vested remainder; and this will effectuate the apparent 

S 2 ' intent 
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intent of the devisor to continue the estate in his family : 
which would be defeated by referring the word issue to 
David ; and to construe it otbenvise would be to give the word 
issue a different sense than what the subsequent words import 
it to mean. 

Grose^ J. The limitation to the first and other sons/’ 
imports that they were to take ^(ccessively according to 
priority of birth ; it is the abridged language of conveyances : 
and then the words for want of such issue referring to the 
antecedent limitation to the first and other sons of David and 
their heirsj will give them estates tsil according to all the 
cases^ and will vest the remainder to John Ormond^ the brother 
of David. 

Lawrence, J. I do not know whether, on looking into 
all the cases which have been cited, some of which I have 
not on this occasion referred to, they may alter the opinion 
I have formed ; for many of them run so near each otlter, 
that it is impossible to carry their distinctions in any com- 
mon memoiy ; though Lord Kemfon was enabled to do so 
beyond any other man in my experience. But as at present 
advised, I think that the sons of took estates tail, and 

that the remainders over vested. The rnnitation is to tlie 
first and other soirs,” and their licirSy find, for want of such 
issue, remainder over : and the (pieslion i.s, Whether tlie 
words for wcutt of s?fch issue^ means first and other sonSy or 
ilieir heirs ? if it mean the latter, the sons took estates tail ; 
for the sons could not take estates in fee successively in re- 
mainder one after another : and I do not think that the tes- 
tator meant to make the grandsons joint tenants in fee, as he 
lias not so given the estate to his own sons ; and as the 
effect of that would be to give a benefit of survivorship, by 
which an infant eldest son would lose all sliarc of the estate 
if his father happened to die before the jointure m as severed. 
The testator certainly did not mean, while there were any 
descendants of his sons, that the limitation to his own right 
heirs should have any effect. 

Lb Blanc, J. The person who drew this will, seems to 
have had some knowledge of law ; but an imperfect know- 
ledge of it. By making use of the phrase first and other 
sons/' he meant that the sons should succeed to the estate 
according to seniorty ; though he improperly gives it to 

them 
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them and theb* heirs. But he aftemards cxplahis what he 
meant by the word heirs by the subsequent words, and for 
want of such issue/* namely, heirs of the body** That it 
may Iiave that meaning is clear from many cases ; and the 
only question which can be made, is. Whether this testator 
intended so ? And I think that he meant to give the estate 
to the sons of David successively in tail, beginning with the 
eldest son and the heirs of his body, remainder to the second 
son and the heirs of his body, and so on ; remainder to the de- 
visor’s second son John^ &c. ; and consequently that the re- 
mainders over vested. 

Postea to the Plaintiff. 
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Ex parte Chiffench. 


' Monday t 
May 13 th. 

J^ORRIS moved for a mandamus to the marshal of the 

King’s Bench prison, commanding him to insert in tody on mesne 

his list and bring up an insolvent debtor to the next Sessions, sum exceed-* 

in order that he might be there discharged under the last isoo/. on 

the 1st of Ja* 

Insolvent Debtors’ Act, of the 44 Geo. 3. c. 108. the 1st section nuary i 804 , !• 

of which requires every keeper, &c. of any prison to make a be^^"eharged 

true list of every person who, upon the 1st of January 1804, wndcr the in- 

was and has since continued, &c. an actual prisoner in his 

custody by reason of any debt, &c. And by s. 2. the marshal 

of the K. B. prison, and every other gaoler, &c. shall swear debt wat af- 

to his list. And then the 4th sect, enacts That every 

person who on the 1st of January 1805, was in any prison diet to a sum 

or gaol, and has since so continued, &c. for the nourpayment ti^er^with^th'e 

of anv debts, damages, or sums, &c. of nionev, which did 

. " , 1 , 1 ... .. amount to 

not in the whole on the said 1st ot January 1804, or at any 1500 /. 

time or times since amount to a greater sum than 1500/., and 

whose name shall be inserted in any such list to be delivered 

in as aforesaid, taking the oaths, shall be for ever released 

and discharged,” &c. 

This Muis moved on an affidavit, stating, that the party was 
indeed in custody on mesne process on the 1st of January 1804, 
for a larger sum than 1500/. : but that since that time the 
amount of the debt had been reduced by verdict to a less sum, 
together with the costs, than 1500/. But 
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1805* The Court said, that as the defendantit was legally charged 
custody on the 1st of January for a sum beyond 15001. 

Chiffekch. within which the relief afforded by the legislature was, ex- 
[ 348 3 pressly limited by the words of the Act, there could be no 
authority for bringing him up to be discharged, and there- 
fore they 

Refused the Rule, (a) 

(a) The same construction was put upon the statute in another case in the 
following term. 


Tuesday^ KiNG against Fraser. 

AiaifUth. 


Debt lies for 
use and occu- 
pation gene- 
rally, without 
■tating tlie 
place where 
the premises 
lie, of any of 
the particu- 
lars of the de« 
mile* 


r i^HE Plaintiff declared in debt for use and occupation; and 
stated, that whereas the Defendant on the 3d of Septem-^ 
her 1804, in London^ to wit, in the parish, &c. was indebted 
to the plaintifi' in 20L for the use and occupation of a certain 
messuage mid premises by him the defendant, and at his 
request, and by the permission of the plaintiff, for a long 
time before then ekpsed, used, occupied, &c. and enjoyed, 
whereby, &c. To this there was a demurrer, assigning for 
special cause, that it is not stated, nor can be collected from 
the said count, where the messuage or premises in respect 


of the supposed occupation of which the money is claimed 
are situated, so that the defendant cannot know upon what 


ground, or against what title or claim he is to defend himself ; 
whether the claim against him be as the actual occupier, or 
as the tenant of premises which he may have undcr-let to 
others ; nor, by reason of the uncertainty of the description, 
docs he know what claims or set-off he may have for land- 
tax, &c. And for that the sum is not demanded as rent^ for 
r 349 1 'vhich debt will properly lie. Nor is there any demise or 
L J contract in respect of the premises laid. And for that there 

is no particular period stated within which the sum claimed 
(which if demandable at all must be as rent) became due. 
And for that a recovery in the present action could not be 
pleaded in bar to another action for rent without averments 
and matter dekorsy which, as being matter of record, ought 
not to be required ^ and which, if the situation of the pre- 


mises 
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inises and period when the rent become due were stated, 
would not be necessary. Joinder in demurrer. 

E^inassCy in support of the demurrer, relied upon the spe- 
cial causes above assigned ; and insisted that as the action 
of debt for use and occupation \vas substituted for the an- 
cient method of declaring in debt for rent, it ought so far at 
least to follow the former precedents as to describe the place 
where the premises are situated, by reason whereof the rent 
accrued: as in East, 152, 176. Lev, Eutr. 52. 1 Lilt, 
lintr. 185, and Ciiffs Entr, 237 y and all other precedents in 
debt for rent ; and which was holden to be necessary in Buck- 
land V. Otlei/y (a) and in Grobham v. Tornhoroiigli ; (5) and 
accords with Gilb, on Dcbty 404, &c. and 5 Com, Dii^* 220, tit. 
Pleader y 2. VV. 14; and with the rule in the same book, 23, tit. 
PleadeCy C. 20, that a certain place ought to be alleged w here 
every fact material and traversable w^as done. And this action 
being founded upon a contract for land, the locality of the 
demand ought to be certainly alleged. And, he said, that in 
Wilkins v. WingatCy (c) though the Court held upon tlu^ 
authority of a late case in C. B., (d) that it ^\’as not necessary 
in the present form of action to set forth the demise, nor entry 
of the lessee, nor the time when the rent became due, — yet 
there the place where the premises w'cre situated >\’as stateil in 
the declaration to be at Bathy in the county of Somerset y as ap- 
peared by one of the briefs in the cause, to which he referred. 
And this, he observed, w^as the most important fact to allege, 
as when the place was stated, the tenant must be presumed to 
know wdiat the rent reserved was, ami the times of payjnent : 
but here it is only stated that the defendant was indebted in 
London, not that the premises were situated there. 

Wigley, coniruy said. That though this question might not 
arise in the last inentianed case, yet it was there holden that 
debt for use and occupation would lie : and if such general 
form of declaring be good in one respect, there is nothing 
in reason to distinguish that case from the i)rcsent. The 
objection is reduced to a mere question of voiuc; and if it 
were necessary to lay the premises in any particular parish, 
they must be taken to be in London Avhere the venue is laid, and 
where the defendant is alleged to be indebted to the plaintiff. 

(«) Cro. J. 683. (/>) Hob. 8?. (c) 6 Term Ucp. 62. 

(d) Stroud V, liogers, Hil. 32 Geo. 3. cited ibid. 

And 
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180S. And as to the case in Hob. 82, there must be some mistake 
in saying that the want of vmue was holden by the de- 
against fendant’s confessing the lease ; for the venue was laid in London 
Fraser, upon a lease of lands in the county of Southampton^ not stating 
in what place ; the objection therefore was to the want of de- 
scription^ and not of venue. There is no more reason here for 
requiring a place to be stated where the lands lie, than in debt 
for goods sold and delivered, to state the place where the con- 
tract was made, or the goods delivered ; which is never done. 
And there is no more inconvenience in this than in any other case 
of general pleading ; and that may always be obviated by calling 
for a bill of particulars. And he referred to the authorities col- 
[ 861 ] lectedinMr.Scrj.iri//ia?a5’snotc(2.)to T/mr5%v.P/a?it,l Sawrzd. 
233, to shew that this general mode of declaring is sufficient. 

Lord Ellkn BOROUGH, C. J. When it was once esta- 
blished as in Stroud v. Rogers^ and Wilkins v. Wingate, that debt 
for use and occupation would lie, it necessarily followed that 
the generality of the form of declaring for use and occupation in 
every respect might be adopted. And if this olyection could 
prevail, it Avould apply as well to counts in debt for goods sold 
and delivered, and for work and labour ; for the sale and 
delivery in the one case, and the work and labour in the other, 
must take place and be done in some given place ; but the 
place not being essential to be stated in those cases, it has 
never been required : and there is no more reason in this 
case for saying that the place where the premises lie is 
lUcaterial to be laid. And as to the inconveniences to the 
tenant, which are pointed out by the causes of demurrer alleged, 
they may be gotten rid of^ by calling for particulars of the 
plaintiff’s demand : or if another action for rent be brought, 
he may by proj)er averments in his plea shew that the plaintiff 
had before recovered the same rent in an action for use and 
occupation, of the same premises. It is sufficient therefore 
that there is as much particularity in this as in other cases to 
which I have alluded. 

Grosk, J, I am &oriy to see these experiments repeated 
in varying from the usual and approved method of pleading ; 
but the question is. Whether any injustice or inconvenience 
arise from not stating the particular |>lace where the premises 
life ? And I am not aware of any which may not be obviated 
[ 352 ] by the modern practice of obtaining the particulars of the 
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plaintiff’s demand, by which if the defendant be desirous of 
information he may be truly informed where the lands lie, 
for the use and occupation of which the plaiiitift' seeks to re- 
cover. And if the defendant be sued again for the same 
rent, he may shew it by pleading in the manner suggested 
by my liOrd, Therefore, in analogy to the general mode of 
declaring in assumpsit for use and occupation, and as it tends 
to encourage brevity of pleading, and is not attended with any 
real inconvenience to the party sued, I am inclined to support 
the declaration. 

Lawrence, J. There is no more inconvenience in the 
mode of declaring in this than in other instances which 
have been mentioned ; and whatever that may be, it may be 
removed by the defendant’s calling for the particulars of the 
demand. It has been the common form of these counts to 
describe the place where the premises lie : but it would be 
sometimes inconvenient to require it, as if it be doubtful in 
what j)arish they are situated, where they arc on tlie con- 
lines of two parishes. In that case the plaintiff might be 
turned round upon a false description. The case has been 
argued by the defendant’s counsel as if this were an action 
founded upon locality ; but no authority has been cited to 
shew that an action for use and occupation is a local action. 
If a party have enjoyed the use and occupation of land in 
Kent, that is a good consideration for a promise in Middle’- 
sex, and he may afterwards be sued there. Lord Coke even 
says, {a) that in debt, if a man declare on a lease for years 
in one county of laud in another county, he ought to bring 
his action where the lease was made, and not where the land 
lies ; for the action is grounded on the contract. But per- 
haps that is not necessary; and it may be sufficient to bring 
the action in the county where the premises lie. {b) So here, 
where a promise is made in one county to pay rent for lands 
in another, the action may be brought in the former. It does 

(a) Bulwer’s case, 7 llep. 2. So F. N. B. 146, E. The writ of cove- 
nant ought to be brought where the covenant was made,'* &c. And vi. 5. 
Com. Dig. 295. But by Fitz. Abr. Covenant, 9, which cites T. 26 II. it ap- 
pears that the lessor may bring covenant either in the county where the land 
lies, or in that where the lease was made. 

(5) Dy. 40, a, says, “ If a man lease land in Middlesex, which land lay in 
Essex, rendering rent, an action of debt lies either in the one county or 
the other; because there is a cgntinual privity between the lessor and 
lessee.” 
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not appear by the case in Hobart whether that were an ae 
tion by the assignee of the revei*sion : if it were, it ought to 
have been brought in the county where the lauds lie. Be- 
fore the stat. 16 & 17 Car. 2. c. 8., (a) if tlie question could 
have been raised whether the premises lie in the county 
where the action was brought, it might have been a material 
fact to allege where the premises lie; but it cannot be ne- 
cessary now since that statute. Upon the whole, therefore, 
the reason of the ancient precedents referred to does not ap- 
ply to this case ; there is no locality in this action ; and no 
advantage lost to the defendant by the omission complained 
of; and after the cases of Stroud v. Rogers and Wiikins v. 
Wingate^ determining that debt for use and occupation ge- 
nerally will lie, there is no objection to this form of decla- 
ration. 

Lk Bi-ang, J. I should not he disposed to make any 
great stretch in support of the action u^here there has been 
an omission of this sort, because it is always ta be wished 
that precedents should be abided by. But when the Courts 
got rid of the necessity of pursuing the old remedy of debt 
for reuty all the strictness reciulred in that form of action 
w^as also gotten rid of. In Stroud v. Rogers^ the Court of 
Common Fleas held that a declaration in debt, not setting 
fortli any demise of the premises, nor for what term, or at 
what rent they were demised, nor how long the defendant 
had occupied them, nor when the sum claimed to be due 
for the use and occupation of them became duo, nor for 
what space of time, was yet sufficient to enable the ])laintiff 
to recover for use and occupation. 'Jlic particular place in- 
deetl where the premises lie was there mentioned; but I 
have no doubt that if that also had been omitted, the judg- 
ment of the Court would have been the same. That case 
was holden to be an authority for the like determination by 
this Court in Wilkins v. Wingate. Then, after getting rid 
in this form of declaring of the strictness which had been 
observed in all other particulars in the old declaration in 
debt for rent, thei’c is no reason for retaining the jdaco 
where the premises lie ; especially us it may sometimes be 

(«) By that statute judgment shall not be arrested after verdict for want of 
a right venue, so that the cause were tried by a jury of the proper county 
where the action is laid. 
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used to turn the plaintiff round ; and as every inconvenience 
suggested may be removed by having the particulars of the 
plaintiff^ deman^l. 

Judgment for the Plaintiff. 




agouHH 

Fraser. 


[ 365 ] 

Hopkins asamst Lloyd. Wtdwadfxy^ 

^ May 15th. 

0WEN moved on the usual affidavit for a iule nisi for chang. Ri,ie absolute 
ing the venue from London to Cardiganshire; which rule 
was at first granted in the form prayed : but The Court having ciiengioR the 
been furnished by the Master with the following note, Lord EU 
lenhoroughy C. .1. said that the practice appeared now to be county, 
sufficiently established for changing the venue from an English^^ZT 
to a Welch county, to grant the rule absolute in the first in- 
stance. 

Hughes V. Hughesy Hih 40 Geo. 3. On a motion to change 
the venue from London to Denbighy the question was. Whether 
there should be a rule to shew cause, or whether the rule should 
be absolute in the first instance ? Lord KenyoUy C. J. s»ud that 
it had been so frequently changed from London to Wales y that 
he thought it might be absolute in the first instance } and it 
was so taken.*’ 
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1805. 

Thursday^ 

Aiay lath, KiNG against The Corporation of the Bedford Level. 

Car.*^ 2 !^c?^iV. A had been obtained, calling upon the governor, 

creating the bailiffs, and commonalty of the company of conservators 

corporation i , ./« 

the Bedfora of the Great Level of the Fens to shew cause why a writ ot maji- 

tliaVthcy should not issue to them, commanding them to admit 

appoint a re- au(I swoai* Edward Christian^ Esq. into the place and office of 

amrothef offi- i‘<^sl^ti*ar of thc said corporation. 

*dcasuiTMh^ By stut. 15 Oir, 2. c. 17 . s,2, the Earl of Bedjord and 
duty of which others, wlio had commenced the drainage of the Great Level, 
register tides incoi'j)oratcd by the name abovementioned ; and the cor- 

to liuul within poratioii is to consist of a governor, six bailiffs, twenty conser- 
hrtakefan**^^ vators, and commonalty, who are to meet together when, 
oath of office : where, and as oft as they please, and appoint a remstrar. re- 

hcld,1.5t,That . ' • " ^ .1 jr 1 

an information ceiver, one or more Serjeants at mace, and othet* officers^ and 
in nature ot allow them salaries, and remove them, and make new at their 

guo irarrauto ^ ’ 

does not lie pleasure.’’ By 5. 15. thc governor, bailiffs, and conservator? 
afi^^rfficoTl lie elected yearly upon Wednesday in Whitsun week. 

t Jftr^ conveyances by indenture within^ the Level, e/i- 

corporation, tcred with the said registrar in a book to be kept for that pur- 
not affecting ' equal force to convey thc freehold and in- 

any franchise heritauco, ikc, as if iiirollcd, &c. and no lease, grant, or con- 
thodty'^houlcii vcyaiicc, &c. shall be of force but from the thc time it shall be 
under thc entered with the said registrar as aforesaid : the entry whereof 
And the cor- being iiidoi’scd by thc said registrar upon such lease, &c. shall 

poraiion imv- as effect ual in law as if the original book of entries was pro- 

ujg at the re- ^ ‘ 

qirhst of thc duccd at aiiv trial,” &c. ; and by s, 14. the governor, bailiffs, 

teiTa depnty' coiiservators, regitrar^ receiver, or other officers nominated as 
registrar, aforesaid, and every other from time to time into any of the 

held, 2dly, 

That thc latter 

officer must be considered as much a deputy of the principal registrar as if nominated by him. 
3dly, That however such deputy were properly or not constituted in thc lirst instance, yet his 
autliority iicces.sarny expired on tlie death of hi.s principal. 4thly, That, however the acts of a 
legal deputy to a ininistcrial officer may be good after the death of his principal, before notice 
•thereof to those who arc interested in iiis acts, as being done under a colowr of authority, yet 
that the titles of land owners wathiii the Level, registered by thc deputy after the death "of his 
principal. w^as known, were invalid. 6thly,That the persons whose tUles were so illegally re- 
gistered, had no authority under the Act of Parliament to vote at thtf election of a new regis- 
trar. Othly, That upon affidavit, that one of two candidates for the office had a majority only 
by means of such illegal votes, the Court granted a mandamus to the corporation to admit and 
swear the other, who appeared upon the affidavits to have the greater number of legal votes ; 
and this, although the first w'as admitted and sworn into thc office ; there being no other speci- 
fic, or ftt 90 Other such convenient mode of trying the right. 

*■ [ 357 ] respective 
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l^espective offices to be chosen/’ shall take a certain oath of 
office. It was stated in the affidavits, That for above a cen- 
tury back, a deputy registrar had at intervals been elected, as 
it seemed by the corporation, though the Act of Parliament 
does not mention any such officer in terms : and thirty-seven 
instances were stated of such annual elections of the same, or 
different persons, at the times when the annual election to other 
offices was made. In 1757 Mr. Cole was elected registrar 
for the first time, and was annually re-elected till his death in 
December, 1804. A few years before Mr. Cole's death, the 
corporation, at the request of the registrar to chuse a deputy re- 
gitrar, elected Mr. Gotobed deputy registrar, without a salary; 
and he also has been annually re-elected since that time. 'Hie 
minute of his election stands entered in the books : — “The cor- 
poration then proceeded to the election of officers for the year 
ensuing;” and then follows the list of names of officers elected, 
amongst which is that of “ T. Gotobed, deputy registrar.” 
After Mr. Cole's death, in December, 1804, Mr, Gotobed 
continued de facto in the exercise of his office, in registering 
titles at the usual place, and in the same form and manner 
as he liad done in Mr. Cole's lifetime. Of 130 titles re- 
gistered by Mr. Gotobed, since his appointment as deputy, 
of which the registers were signed in his own name as de- 
puty, and not in the name of the principal, 60 of them were 
registered after the death of Mr, Cole. The election of a new 
registrar in the room of Mr. Cole, came on upon the l/th 
jlpiil, 1805, when Mr. Christian and Mr. Saffery appeared as 
candidates; and the former having 81 and the latter 82 
votes, Mr, Safferi/ was declared duly elected, and >vas accord- 
ingly admitted and sworn into the office by the corporation. 
It w^as, hoW'Cver, objected on the part of Mr. Christian that 
some of Mr. Saffery's voters (said to be 13 in number) had 
their titles registered by the deputy registrar, after the death 
of his principal, four of whom had their titles so registered on 
the 13th of jdpril, only four days before the election, tvhen 
they had certain knowledge of the death of Mr. Cole. But the 
affidavits, on the other hand, stated that the first person to 
whom the objection, if any, applied, who proffered his vote at 
the election, tendered it for Mr. Christian, and was accepted by 
the coi poration as a good vote, with full knowledge by all the 
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IB#6. parties present^ of the circumstances under which the title was 
TIiTk^ registered j and other objections which were now said to lie 
ag^t against several voters for Mr. Christian were reserved for 

Cer^atfon discussion. 

#f B^om> Oewrow?, on the part of the corporation, stated their willing- 
Level. ness to do whatever the Court sbouW think proper to order, 
after hearing the counsel for the respective candidates. 

The Solicitor OenerOil^ Wilson^ and Abbot shewed cause 
[359 ] against the nrie, and objected, 1st, That a mandamus ought 
not to issue where the right to an office may be tried in quo 
warrmto; tldswrit being only granted where the party has no 
otiier legal remedy, (a) And they cited Hex v. Nicholson and 
Other, (6) where an information in nature of quo warranto 
went against persons who acted as trustees under a private Act 
of Parliament (without such an election as the statute required) 
for enlarging and regulating the port of Whitehaven; which 
was a trust of at least as private a nature as this where juris* 
diction is given over an extensive tract of country, and it is 
declared to be a public trust by the Legislature. [Lord EUm^ 
borough, C. J. There at least the information went against 
persons claiming to be commissioners having co-ordinate au- 
thority with those originally appointed by the whole Legislature 
for carrying the purposes of the Act into execution. But this 
is the case of one who is a mere servant, appointed by the 
body corporate created by the Act, and not one of the cor- 
porators themselves. Lawrence, J. It has always been con- 
sidered that a quo warranto only lay for encroachments on 
franchises created by the crown.] There was another case of 
Rex V. Badcock and nine otbei’s, in HU. T. 1/82, where an 
information in quo warranto, was granted against the de- 
fendants, for exercising the office of commissioners for paving 
the town of Taunton, under an Act of the 9 Geo. 3. who had 
been improperly elected to fill up vacancies which had hap- 
pened in the number of commissioners originally named in 
the Act^ They were not a corporate body, and no franchise 
of the crown was invaded. \ Lawrence, J. A power was there- 
[ 360 ] fore given to tlie commissioners under the Act to impose rates 

(a) Rex. V. Bishop of Chester, 1 Term Rep. add. 

(b) lStra.399. 



IN THK PoRty-FirrH Year of GEORGE III. 


3tQ 


and taxes on the inhabitants: which was a power even greater IWIk 
than the crown of itself could confer. But is there any pre- 
cedent of such an infonnation against a mere servant of a cor- 
poration^ who is not himself a member of the corporation?] ^"*** 44 ^ 
The registrar is an officer, directed by the Act of Parliament, of^rntDroan 
to be appointed, with certain public duties annexed to hU 
office, and therefore comes within the rul^ laid down in that 
case, where the Court said that informations had been constantly 
granted, where any new jurisiliction or a public trust was 
exercised without authority. In Rex v. Govge (a) it was 
granted against one for exercising the office of constable : and 
that was assented to by Lord Matisjield in Eexlv. Marsden. {b) 

Here then Mr. Saffei'y having been admitted iind sworn into 
the office, no other person is capable of being admitted till he is 
legally ousted by judgment of law : and the Court never grants 
a mandamus to admit to an office which is already full, unless 
in the case of a mere colourable election, which this cannot be 
pretended to be. Rex v. The Mayor of Colchester, (c) If the 
mandamus go, there will then be two principal rigistrars claim- 
ing adversely to each other. [Lawreiice^ J. There was a case, 
the name of which does not occur to me, where certain corpo- 
rators had been removed improperly, as alleged, and other 
persons had been elected to fill their offices: and their infor- 
mations in 'nature of quo Iwarranto having been moved for 
against the persons elected, and e conMj mandamuses to 
restore those who were alleged to have been improperly re- 
moved, the Court ordered both to go together, (d) That J 361 ] 
shews that the persons in possession were first to be dis- 
possessed before the others could be restored. Next, upon 
the merits of the election 5 1st, The authority of the deputy 
registrar did not cease with the death of the principal 
registrar. Or, 2dly, If it did cease in law, yet it is suffi- 
cient for this purpose, that the deputy acted as officer de 
facto. 1st, Mr. Gotobed was not the deputy of Mr. Cole^ 
but was an independent officer, receiving his appointment 
from the corporation itself, though styled Deputy ; as in many 


C 361 ] 


(«) ^ 9tra. 1213. (J>) 3 Burr. 1821. (r) 2 Term Rep. srji^. ^ 

(rf) Vide Rex v. The Mayor, Ac. of York, where a mandamus^ was granted ' 
to the corporation to put their seal to the certificate of the election of the re- 
corder, on an affidavit that he had the majority of legal votes; though it was 
stated in answer, that another candidate had the majority of votes at the 
election, and that the corporation had already certified his election. 4 Term 
Rep. 099. 
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Corporations power is given by charter to appoint a deputy- 
recorder, who is a substantive officer. The deputy’s appoint- 
ment has always been for a year certain, like the other officers j 
and though not named specifically in the Act of Parliament, 
yet the corporation have power to appoint any other officer 
besides those who are named. His authority therefore was 
co-ordinate with that of the principal registrar. His appoint- 
ment was indeed at the request of the registrar^ but it was 
made by the corporation. The same office may be granted to 
two ; (a) and if these persons were in effect co-registrars, it 
cannot make any difference that it was by different ap- 
pointments. (b) But, 2dly, Taking Mr. Gotobed to have 
been the deputy of Mr. Co/c, — having been elected by the cor- 
poration by the flesirc and with the approbation of the prin- 
cipal, and consequently that upon the death of the principal 
the legal authority of the deputy, as such, ceased, yet that 
will not affect the titles of the voters; as to whom it is suffi- 
cient by the Act of Parliament that their titles have been 
in fact registered. They cannot scrutinize the regularity of 
the officer’s appointment, who is constituted by the corpora- 
tion for the purpose of making registry. It cannot be re- 
quired of a purchaser or a lessee to do more than carry his 
title-deeds to the common office, and ' have them registered 
by the person who is in fact executing the office of registrar, 
by the permission of the corporation, whether for himself or 
another ; — he is a mere ministerial officer, having no dis- 
cretion to exercise. This is most like the case of a steward 
of a manor, who may take surrenders, and do other minis- 
terial acts, though not legally invested with the office ; be- 
cause, as it is said in Knoivles v. Lwee, (c) those for whom 
such acts arc done, know not the extent of his title. And 
there Mamvood C. B., who delivered the judgment of the 
Court, compares it to the case of an under-steward, when the 
head-steward is dead, whom he considers to have a colour 
of authority; so that if he assemble the tenants, and they 
do their services at the Court, the acts which he does there 
are good. And he distinguishes that from the case of an 

{a) 4 Com. Dig. 240. lit. Ofiiccr, B. 4. Yonge v. Stowell, W. Jones, 310, 
Cro. Car. 553 ; and Jones v. Beau, 4 Mod. 17. 

Jb) Auditor Curie’s Case, 11 Rep. 4. 

(c) Moor, 112. This was confirmed in Parker v, Kett, 1 Ld. Ray, 661. 
and vide 1 Watkins on Copyh. 267, which ws sreferred to. 

officer 
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officer who acts Avithout either colour or right. Besides, it 
would be attended with great public iiiischief if the titles to land 
throughout a large extent of country, into whicli the ohjection 
is now resolved, were to depend upon the regularity of the 
registrar’s appointment. Such an objection, therefore, is not 
to be preferred, even if it be competent to one of the candidates 
to raise it in a collateral proceeding, where the owners have no 
op])ortunity of defending their titles. 

J^^skuiey Lamhe, Warroi, and JAttledale^ in support of the 
rule. 1st, Even if an information in nature of qttoivarnnifo 
lay for such an office, it would be no objection to a concur- 
rent mcmdamits ; for if Mr. Safferi/ were shewn not to, be duly 
elected, it w’ould follow- that Mr. Christimi ought to be admit- 
ted and sworn, and the mandamus would go of course for 
that purpose. But tliere is no authority for saying that such 
an information w- ill lie in a case where no franchise of the 
crow’ll is usur[)cd 5 and the opinion of Lord Kenj/o)/ in Jlv.v 
V. Shepherd, (a) is to the contrary : on wdiich ground the 
Court there refused to grant such an information to try the 
validity of an election to the office of churclnvardcn. In 
Hex V. Nleholsoif, (h) and Hex v. Badeock and Others (c) the 
pow’crs granted to the commissioners whu'c even of a higher 
nature than the crowni could alone confer ; it was necessary 
therefore for the other branches of the Legislature to join 
’wdth the crowm in creating the trusts. But the registrar is 
no part of the corporation, that might have assimilated this 
to the ca-c cited : but he is an officer appointed by them, 
together wdth many others ; and if an information in nature 
of quo wai'ranto lay for this office, it would also He against 
every menial servant appointed by them, and against many 
hundred sluice-keepers. Nor is this to be considered as an 
appointment for a year certain; for though the governor, 
bailiffs, and conservators arc to be elected annually, yet the 
officers appointed by them arc removable at pleasure ; and 
therefore the appointment may be determined at any time ; 
wdiich alone is a reason wliy such an information w-ould not 
lie for the place of registrar. [Lord Hflenborovgli, C. J. 
Must it not be considei’ed as an office for a year, according 
to the terms of the appointment, unless the corporation should 

(«) 4 Term Rep. 381. (/>) 1 Stra. 2^29. (c) Ante 359. 
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(lutemiiiic their pleasure within that time ? Would not that 
l)e the lethal eireet of the appointment controlled by the Act 
of Parliament ?] Then^ with respect to the rii^hts of the 
voters, the ( xercise of the right necessarily puts the validity 
of the title to vote in issue; and it cannot make any difier- 
ence to them, wlicther their right he (|ucstioned by way of 
or information in nature of qfco icananio ; and 
the el(‘etions being annual, is a reason for preferring the 
mure speedy remedy. 2dly, Whether or not the corpora- 
tion could grant the oflice of registrar to two as co-registrars, 
witliout a custom to warrant it? and th;it too, by a subsequent 
appointment of tlie second after the otlicc was full of tlie 
first, without vacating the former appointment, which is much 
to he (juestioiujd ; yet here the appointment of Mr. Goiobed 
Avas spc'cifically as deputy^ which is not warranted by the Act; 
for tliat only laiables the corporation to appoint a registrar; 
that is, one ofiicer; and though they may appoint ‘‘ other 
oliicers,” that must mean jiersons excarising other othces 
than those? before named; whereas a deputy cx vi tenmui 
must execute the same office as his [iriiicipal. Though even 
considering this as an appointment of two to the same ofiice, ^ 
uj)on the death ot one it would determine and nut go to the 
surviN'or, according to Jones v. Pugh, (a) It may oven be 
doubled how far the n'gislrar, though a ministerial oHicer, 
yet having a trust annexed to Ids otlice reipiiring skill and 
integrity, could appoint a deputy without express words in 
the? Act of Parriament, which cannul be aided by custom 
where there i.s an ambiguity; (b) and the more so in this 
case, as by the I lilrsect. an oath of oihee is to be tiiken hy 
the registrar himself, hut none by his dcjyntij, unless he come 
within the description of other offu er to be appointed by the 
corjioration. P>iit, 3dly, at all events the otlice of de[)uty 
must nece<^arily cease at the death of the principal; and till 
the present, there is no instance of a deputy registering deeds 
after the death of his principal. The stat. 3 Geo, 1. c. lo. ,9. 8. 
confirms the general principle, by providing fur the continu- 
ance in othce of the under-sherilf or deputy-sherifl', on the 


(ti) Sulk. \65. 

(/ ) f> C.\:ni. ei t, lit. Otlia r, D. e, Karl ef Slivc ,\ case, 9 Itep. 41), 

and ISc'il’.s ca^c, i’luwd. aTU. 

deatl) 
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death of liia principal, till another be appointed, (a) And 1805. 
provisions arc made by the Yorkshire Rei^^istcr Aet^, {h) for 
providing* a person to execute the office of reg^i>trar on the aj^alusi * 
death of the principal, upon the presumption that the olfico ^ The 
of his deputy, which is also recognized by those Acts, would of^Jn-oRn 
then cease. With respect to the case of the under-steward Level, 

of a manor, mentioned in Moor, whose acts may be good 
after the death of his ])rincipal, supposing it to be good law, 
it is so far distinguishable from the present, that the acts of 
the person acting de facto with any colour of authority in the 
name of the lord, shall so far bind him, that the tenant^, who 
have no voice in his appointment, and no means of ascertain- 
ing the regularity of his a])poinlment, shall not be [)rejndiced 
by it ; whereas here the persons whose tith'^ are in (juesliou 
are themselves the corporators who make the a[>pointmei»t, 
and who consecpiently have power to examine the title of tin* 
person ap[)ointed, or of him who in fact assunu's power to 
register the title-deeds. ILawrenccy J. A new purchaser is 
no cori)orator till his title he registered; therefore, till then 
he has no more authority to examine the title of the registrar f ^66 ] 
than a copyhohh'r has to (‘xamine that of the steward of the 
manor.] Here the title depends upon the Acts of Parliament, 
of “which all are bound to take cogni'zancc. There too, th<i 
under-steAvard represents the lord, who may do th(' act him- 
self ; but here the corporation themselves coidd not r(‘gister 
the titles, which must be done by a legal registrar under the 
Act of Parliament. At any rate, the appointimmt of the deputy 
in that case being originally good, the tenants might not have 
knowledge of the death of the principal;* but here it e\[)ressjy 
aj)])('ars, that some at lea<t of those whose titles were registered 
by INIr. Gotobed recently before the election, had notice of (V>/e’s 
death at the time. 

J.<ord Elleneokough, C. J. The only ])oint which 
])resses at all upon our minds is. Whether IMr. Gofalird wcvc 
not a sufficient ministerial oilicer dc factOy so as to make his 
registering the title deeds of the voters after the death of 
Mr. CV)/c a legal registration? With resjject to the (piestion 
made against the issuing of the mandamus, because an in- 

(«) The Act goes further, iind is compulsory on the under-feheritV to exe- 
cute the office dining the interval. 

(6) 2 & a Aim, c. 4. 0 Ami, c. 3.>, and 8 Geo. 2. c, G. 

T2 
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1805. formation in nature of quo icaminlo would lie in this ca.so, I 
know of no instance of .such an information granted for the 
against otiice ot ii mere serviint to a corporation ; and tlie instances 
The supposed to apjily liave already received an answer. Neither 
ofBEDi’ORD there any jiretencc for considering Mr. Goiohed as co- 
Level. registrar. He is indeed elected by the corporation ; but tlie 
Board proceeded to the election of him as deputy registrar, 
stating it to be at the reipiest of the registrar to chuse a deputy 
registrar; that was the substantive object of their election; 
and the appointment being made, Avith tlui acquiescence of 
tlie principal standing liy, and indeed at his rc(|uest, must, if 
•* 367 ] ^it'ces.sary, be considered as his apjiointment. If then lie Avere 
to be considered as the deputy of Colc^ his authority Avould 
necessarily expire on the death of his principal. I feel my- 
self pressed, hoAATwer, Avith the authority of the doctrine in 
the case in Moor, that the acts of an under-steward may hi* 
good after the deatli of his principal ; and it is a very 
im})ortant point to be considered liow far that may he 
carried. 


Lawuen(.k, J. (a) Tlie last is tlie only point deserving 
of further consideration. As to the grjinting of an informa- 
tion in nature of (p(o Kuirranto, I cannot conceive that it can 
be done against a mere servant of a coriioration, one Avho 
exercises no franchise or authority of any kind under the 
croAvii. Besides, I do not knoAV that it is an universal rule, 
that where such an inforination lies, the Court will in no 
case grant a mafidanufs. There may, I conceive, be oc- 
casions Avhere the latter might be deemed the more projier 
remedy. A principal object in granting an information in 
nature of quo warranto, Avhere facts aiT* in dis|)ute, is to as- 
certain the facts ; but here no fact is disputed, hut a mere 
question of law. The appointment itself of Mr. Gotohed as 
deputy registrar is not professed to he made by Mr. C.olc, 
but by the corponition ; and it is dilhcult to say Iioav they 
could have power to appoint a deputy to the registrar. But 
if it be considered as any appointment at all of a deputy, 
lie must be considered as the deputy of Cole, and that Cole 
appointed him, though nominally the aiipointment aajis 
made by the corporation, Cole consenting. Therefore, on 


{(i) Mr. Justice Grose was absent at this tiiuc. 


the 
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tlic (Ictitli ot tlic [>riiicl|)!ilj tho ciutliority of tlit* iloputy wr?! 
at an end. The otlier (piestion, liowcvcr, is veiy important 
to be considered, the consefpienco of it bein< very ex- 
tensive. 

Lk Bj.anc, J. It is very ditViciilt to sustain the argument 
which has been urged, that this is an oHicc for Avliich an in- 
formation in nature of qiio warraitio will lie. Rut it is 
material to consider wlicther this were an a])])ointinent of a 
deputy registrar by the jiriiicipal, or by the corporation. If 
the princi[)al a|)|)ly to the corporation to aj)[)oint his deputy, 
it may be considered as his a})[)ointment. Rut if thi* ques- 
tion b(% \^'llether either tlie corporation or the principal liad 
authority to aj)i)oint a deputy ? or. Whether, upon the death 
of the ])rincij)al, the deputy’s authority did not instantly 
cease? the consecjuences may be very important, as alVecting 
tile titles of so many persons j and therefore tlie ([uestion is fit 
to be duly considered. 

i>ord Era.KMioiiocGH, C. J. on the next day delivered 
the o[)inion ot the Court, The only point made in this case 
on which the Court entertained any doubt, was, Whether Mr. 
(iofobed, in acting as a registrar after the death of Mr. Cole, 
was to be considered as an ofliccr defactOj whose acts would 
give ellcct to tlic conveyances registered by him during that 
period ? — and we think he cannot be so considered. On these 
alhdavits he must be taken as a deputy and assistant to Mr. 
Cole; and as the necessary consequence of the deatli of the 
principal was [lotting an end to his authority as deputy, the 
c[uestiou is, Wliether, according to the cases resjiecting 
the stewards of manors, he had such colourable authority, 
into which the juirchasers of lands could not examine, as to 
induce them to register their deeds with lii in from their having 
a fiiir ground to infer that a registration by him \voiild be good 
and snllicient to eilectuate their conveyances? — An olhcer 
de ftu'io is oiu' w ho has the reputation of being the olhcer 
be assumes to be, and yet is not a good ollicer in point of law. 

1 L(l, Ray, G()0. In this case, Golohcd was never more than 
deputy ; and tlicu’efore after the death of his [irincipal he never 
could have had the reputation of being more than deputy ; 
blit such rejuitatioa must necessarily have ceagCKl with the 
knowdedge of the death of his principal. When that fact 
was notorious to the qwners of land in this Level, no one 

could 
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could have registered his deeds with him under a belief that 
he was ucting as the assistant of one, who by the course of 
nature had ceased to fill the office, in the execution of which 
he was to be assisted by tlic deputy. In this case Cole died 
in Decemher ; and the greater part of the conveyances ob- 
jected to, we re registered some months after on the election. 
The case pressed upon us from Moor 112, on being con- 
sidered, is not, we think, an authority against this opinion ; 
where Manwood, C. U. says that Tliei’e is a diversity be- 
tween co[)yliold grants by a steward who has a colour, and 
no right to hold a court, and one who has neither colour 
nor right; for if one who has colour assemble the tenants, 
and they do their service, the acts arc good which he does 
as the undcr-steward, when the head-steward is dead.’" But 
this must be understood of acts of the under-stevrard after 
the death of his principal, and before his death is known ; 
for if that were known to tiic tenants, what colour could he 
have to act ? It is said in that book, that the acts of such 
steward (i. e. a steward de facto) arc good, because the suitors 
cannot examine his title; but when his authority has notori- 
ously ceased, no such reason obtains. This doctrine of 
Maaioood/s seems no more than what was the law in the case 

01 all judicial offices, when the interest of the officers de- 
termined on the demise of the crown: for though, in con- 
sideration of law, the commissions of the Judges, &c, imme- 
diately determined on such demise, yet their intermediate acts, 
between the demise of the crown and notice of it, were good. 

2 Hales I\ S. 2*1, CVo. Car. 97, Sir Ra?idolph Crew's Case. 
We wish to be understood as saying nothing as to the regis- 
tration of conveyances by Mr. Gotohed in Mr. Co/c’s life ; and 
as it does not appear that any registrations have been made by 
a deputy after tlie death of a principal before the present 
occasion, we do not apprehend that any ill consequences 
will result from this our opinion, which is confined to such 
registrations. 

The Court then obseiwed. That as it had been stated that 
there were some votes objected to on the part of Mr. Saf- 
feri/y it w’-as necessary to examine into the validity of those 
objections before they finally pronounced upon the lule for 
the maiidamusy as the parties could not agree to try the 
w-liole case upon feigned issues ; but those wdio opposed the 

rule 
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rule for the mandamus having declared that they .should roscrvo 100»5. 

their objections to a future stage of this proceeding, the Court 
made this //4v/i«.s7 

Rule absolute. 


TJie Kj\o 

asi/iiusf: 

Tlu^ 

(’orporatjoii 
of lil-DFORl* 
Level. 


SiFKKKN and Feize, Assignees of Brown, a Bankrupt, [ ^ 


against Wray. 


lYuUtjf^ 
Miuj i’/Ui. 


I N trover, for a quantity of wheat, Avhich Avas trad on the 

general issue before Lord JLH/fenboroughy ('■>. J , at tlie sit- jlomifioods^to 
tings after Trinity Tenu^ 18(M, a vcrilict was found for the !> 
riciiullfls for 813/. 3.^. 7d. subject to'thc opinion of tlie Court, 
on the following case:— i)ani/ic, who 

Jhowm', the bankrupt, committed an act of haiikrni;tcy on 
the ‘Jd of September. 1801, upon which a commission, dated on F.at 

... . 1 11 Ct (\vl»o 

tlie 5th of October ^ollo^Vlng, was issued, and lie was aUer- agreed to 

^\•ar(ls duly declared a bankrupt, and the iihiintilVs 

chosen his assignees, and his cifects assigned to I hem. '^i'he (civing CMiii- 

bankrii[)t for some time antecedent to Septemhery 1801, 

a merchant in London^ importing corn aiul other merchau- iiiei)«iisoi lad- 

^ . 1 iiigA lovoicihs 

(lise from Daut-ic and other places on the comment. JtU- i„ i„, 
rJug i)i' Unmlmrgliwixs'ihc bankrupts agent there, uj)Oii whom 
the bankrupt occasionally assigned a credit with Dnhois Dajit/ic to F. 
and Company ot Danidc^ for merchandise purchased by them 
for him on the coiitiiieiit; allowing the usual mer- j()n\ an| 

cantile cQUimission upon such transactions as passed through 
his liands. xMessrs. K. and J. fVilson of London were the 
corn-faeturs of tlie bankrupt; and be, on ordering purehas(*s 1 , 111 ^. of 
of coni, frcipieiitly assigned a credit 011 tlicm. In JuJt/, 1801, 

on tlic i cc( iiil; 

of the bills of lading tnmsniiitcd the same (which were made out ta 1 h(* order of tin* siiippei s 
and not indorsed; to IL in London, who received them, logt ther with the invoices and letter ot 
advice, five davs after an aet of bankruptcy committed by Idin. F. also became a bankrupt, 
and the bills of exchange drawn on him by D. and Co. were obliged to be taken nj) and paid 
by themselves ; held, 1 st, That F. had no right to stop the gomls in /m/ivi/w, being no more 
than a surety for tlie price, and not vendor or consignor. 2 dly, Tliat one who v* as general 
agent of I'. hi London having obtained the bills of lading from the liankrnpt utter Ins hunk- 
raptev, upon an agreement when the goods arrived to di.u)»sc ot them, and to apply the net 
proceed.s to the discharge of such bilfs as had been drawn against the giaids, liad no au- 
thority 10 retain the proceeds against the assignce.s of IL the bankvupl, either ni respect ot 1 ?. 
or in respect of a stopping in frinisifu on behalf of 0 . and Co. the shippers, who allei lies pos- 
session of them, and after trover commenced by B/s assignees for the value, s(tut a li*lter to 
him approving ot Ids having obtained a possession of tiie bills ot lading and the gootls ; or a 
anv rate there was no adverse .stopping in transitu^ hut the goods weie obtaine^d by agreemeiil 
with the vendee after his bankruptcy, even if the defendant could be considm'cd as agent at me 
time for tlie .shippers by relation, , 

*[3/2] the 
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1805. the bankrupt gave an order to JDubois and Company to ship 
SiT^n of wheat in addition to 200 lasts then already 

and Another ordered and shipped, and to value for the same in the usual 
^a«ns^ way; viz. one- third on the bankrupt, one-third on 

and one-third on Wilson; or, if more convenient, to Dubois 
and Company, one-half on the bankrupt, and onc half on 
Frizzing; and to forward the shipping documents to the 
bankrupt through Fritzmg. In pursuance of this order, 
Dubois and Company procured 102 lasts of wheat and no 
more, on the account and risk of the bankrupt ; and shortly 
afterwards shipped at Dantzic 74 lasts thereof by the Aurora^ 
18 lasts by the Die Froke Geselschafty and 10 lasts by the 
Duchessj in part of the 200 lasts so ordered as fresh pur- 
chases; and on the 18th of Augusty 1801, they wrote a letter 
to the bankrupt, advising him of their having so done, and 
liaving in consccpience drawn the after-mentioned bills on 
Fritzmg and Messrs. Wilsons respectively, and having for- 
warded the ship documents of the two last-mentioned ship- 
ments to Fritzing to the further disposition of the bankrupt. 
On account of these fresh purchases, Dubois and Comi)any 
on the 14th of August^ 1801, drew bills of exchange on the 
bankrupt to the amount of 1000/. which he accepted, but did 
not pay. On the 18th of August they drew a bill on JR. and 
J. Wilson for 500/. which was not accepted ; and on the same 
day they drew bills on Fritzing for 1136/. 46*. 5cZ. which were 
accepted. The invoice price of the wheat by the t\vo ships 
Froke Geselschoft and Duchess Avas about 1400/. The parcel 
of w' heat by the Aurora was stopped in transitu by Dubois and 
Company. On the same 18th of Augusty 1801, Dubois and 
[ 3/3 ] Company transmitted to Fritzmg the last- mentioned letter of 
that date >vritten to the bankrupt, and two bills of lading 
indorsed in blank of the two parcels of wheat by the Gesel- 
schaft and Duchessy in a German letter, of which the follow- 
ing is a translation : Mr, J, D. Fritzing at Hambro\ 

Dantzicy 18th Augnsty 1801. Sir, In answer to your two 
favours of the 21st and 28th ult. which w e duly received, we 
pass the tenor thereof in silence, as w’e agree. We have 
laden for account for our mutual friend Mr. JJ. Broicuy of 
London, 18 lasts of wheat in 367 sacks and seven deckers of 
mats on board the Koningsberg ship called the Froke GeseU 
schaft, M. Bidder, master, 10 lasts ditto in 200 sacks, and 

three 
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.three deckers of mats on board the ship Duchess of JBark^ 
ley^ J. Barr 9 master ; and whereof you will find invoices 
and bills of lading here enclosed at your service ; against and Another 


which, however, avc request you will be pleased proin[)tly, 
upon presentation, to honour our drafts of this day, &c. (the 
drafts which were set out in the letter were seven in number, 
and drawn in favour of different persons, in the whole to the 
amount in sterling money of l]*36L 4s. 5d.) and to account 
respecting the same with our said friend in LondonJ* Signed 
Dubois and Company. The bills of lading are in the usual 
form, botli describing that Dubois and Company were the ship- 
pers, and that the wheat by the Geselschaft was to be delivered 
to Messrs. J. H. Dubois and Company ^ or order; and the wheat 
by the Duchess unto order or assigns. Fritzing wrote a letter 
on the 25th of Jugusf^ 1601, to Browne the bankrupt; of 
which the following is an extract : — “ Inclosed I transmit you a 
letter from Messrs. Dubois and Company who inform me that 
the bills of lading of 18 lasts of wheat in 367 bags D. and seven 
bundles of mats, by the l^roke Geselschaft^ Captain Riddcry 
and of the parcel of wheat by the Duchessy Captain Barr, 
from Barkley, shall be forwarded next post, as the Captain 
had not sent them before departure of the mail. I now debit 
your account for 113GZ. 4s. 5d. in Dubois and Company's 
drafts, 18th August, t eii weeks date, which arc under accept- 
ance, and of which please make due notice." Fritzing, in a 
letter of the 28th of August 1801, transmitted to the bank- 
rupt the two bills of lading without indorsing them, and 
also the letter from Dubois and Company to the bankrupt, 
of the 18th of August, 1801, and which corresponded with 
the statement in Fritzing's letter to Browne of the 25th 
of that month. The bankrupt received Friizing'a letter, 
the bills of lading, and Dubois* letter on the 7th of xSVp- 
tember, 1801, being five days after an act of bankruptcy 
committed by him. The Froke Geselschaft arrived in the 
port of London on the 28th of September, 1801; and the 
Duchess oil the 2d of October following. The bills so drawn 
by Dubois and Company on the bankrupt for lOOOJ. sterling, 
on J. and R. JFilson for 500/. and on Fritzing for 
11361. 4s. 5d. were dishonoured and returned ; and Dubois and 
Company have retired or taken up the whole of them. The 
defendant was the general agent in this kingdom of Fritzing ; 

and 


against 

Wray. 
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'180S. and the bankrupt, on the 7tb September, 1801, delivered to 
SiFFKRN defendant the bills of ladini^ of the two parcels of wheat by 
and Another the Froke GeseUchaft and JDuvhesSy on his giving iin luidertak- 
WrTy^ ing in writing, of which tlie following is a copy: — Mr. Bohert 
Browncy London^ 6th September, 1801. “ Dear Sir, I hereby 

acknowle<lge to Iiave received from you two hills of lading ; 
viz. 10 lasts of wheat in 200 bags by the ship Dnehess, Captain 
Barr ; 18 lasts of wheat in 367 bags by the Die Froke Gcsel-- 
scliaft. Captain lliddei', shipped by Duhois and Company in 
[ 3/5 ] Dantzic, which 1 will receive on arrival and flispose of to the 
best advantage ; the net proceeds of which two parcels of wheat 
shall be exclusiv<‘ly applied to tl:c discharge of such bills as 
have been draw n against them. I am, dear Sir, &c. J. Wray.'' 
— The defendant obtained the i)osscssion of the wheat and 
sold the same, thenet proceeds w-hercof amounted to 843/. 3.9. 7d. 
which the defendant has ])aid into the bank in the name of 
the Accountant Geiu^ral, in a cause in Chmicery, to whicli the 
plaintiffs and defendants in this cause, and Duhois, tvitli the 
curators of i^rit-iag's estate, airc respectively ])artles, to abide 
the verdict in this cause, and the Lord Chancellor’s decree 
thereon. Tliis action was commenced oti the Otli of February, 
1802. On the lOtli of March, 1802, Dubois and Company 
dal by letter approve of the defendant’s having obtained the 
j)OS8ession of the tw-o bills of lading by the Duchess and Gesel- 
schaft, and also of the wlieat which is the subject of this action, 
and claimed the i)rocceds arising from the sale of the w heat. 
FHtzing has become a bankrupt, according to the law s and re- 
gulations of JTamburgli ; nm\ Pitcarnawd Ludcudnrf of Ham- 
burgh, merchants, have been a))pointed his assignees or curators 
and as such, claim the proceeds of the said two parcels of wdieat. 
The bankrupt at and from the time of shipping the tw*o parcels 
of wdicat, w’as and now’^ is indebted both to Dubois and Com- 
pany and to Fritzing in a greater sum of money than the invoice 
price of the wdieat. The question for the opinion of the Court 
wtis, Whether the plaintiffs wTre entitled to recover? If the 
Court should be of opinion that they w^cre entitled to recover, 
the verdict to stand ; if not, tlien a verdict to be entered for 
the defendant. 

[ 376 J Scai^lett, for the plaintiffs, said, There w’as no case directly 
In point; but the principles of tiie decided cases governed this. 
To prevent the recovery of the plaintiffs, it must either be shetvn 

that 
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that they can derive no authority from Browne the bankrupt, 
on account of some act done by him to divest himself of his 
right to the goods in question (the 10 and the 18 lasts of wheat and Aaother 
last mentioned in the case) before his bankrui)tcy, or that the 
goods were stopped in transitu by the vendor, or some person 
standing in the same relation to them. 1st, This case cannot 
range itself under Atkin Barwick^ (a) explained as it is by 
subsequent cases ; (ib) for supposing the goods there to liave 
been accepted at all, at any rate they were returned before the 
bankruptcy of the vendee. But no case has gone the length of 
deciding tliat a trader who has actually committed an act of 
bankruptcy can make siudi return : and here the supposed dere- 
liction of the goods by Browne was five days after his act of 
bankmptcy, when he was no longer in a condition to do any 
act in prejudice of his estate, nor had any authority to rescind 
the contract. The bills of lading at the time of their arrival, 
were by relation back the property of his assignees; and no 
other than they or some person having a right to stop the 
goods in transitu could alter the property. 2dly, It must be 
contentled. That Friizing of Hamburg stood in the relation of 
vendor of the goods, and as such had a right to stop tliem in 
transitu, and had exercised that right in time by means of the 
defendant his agent in London, But Fritzbig stood in no such 
relation, and had no such right. He was the agent at Ham* [ 377 1 
burgh of the bankrupt vendee, merely for the purpose of ac- 
cepting bills, but not for the purchase or shipment of the goods ; 
which differs this case materially from that of Fehe and Another, 
assignees of Browne against Wray, (c) arising out of the same 
bankruptcy ; for there Fritzing was the shipper of the goods to 
the bankrupt, and they were procured by him upon his own 
credit; and therefore it was holden that he stood in the relation 
of vendor to th(i bankrupt, and might stop the goods in transitu. 

But here Dubois and Company were the vendors and shippers 
of the goods ; for the price of which Fritzing was not in the 
first instance answerable. The bills of lading were indeed 
transmitted through Fritzing by the orders of tlic bankrupt, in 
order to shew him that there was value sent by Dubois and 

(a) 1 Stra. 165. Fortes, S55. 10 Mod. 431; and 11 Mod. 295. 

(b) Vide Neale v. Ball, 2 East, 122, 220, &c. where all the explanatory 

cases are collected. (r) 3 East, 93. 


Company 



CASES IN EASTER TERM 


S77 

1805. Company to the bankrupt for the bills of exchange, which were 
SiFFKEN upon Fritzing; but the latter was to forward the bills of 

and Another lading on to the bankrupt. Then Fritzing' a acceptance of the 
Wray exchange drawn upon him by Dubois and Company by 

the order of the bankrupt, could not give the former any 
interest in the goods in respect of which such bills were drawn; 
for that was a mere money transaction between the bankrupt 
and Fritzing, which, if the acceptances had been paid, would 
have constituted the relation of debtor and creditor between 
them, but not that of vendgr and veiulee, or consignor and 
consignee. Neither could Fritzing have any lien on the goods; 
for they were never in his possesion. And even if the posses- 
sion of the bills of lading could have given him a symbolical 
[ 3/8 ] lien on the goods while he held those bills, yet he parted with 
that lieu Avhen he transmitted the bills of lading to the bank- 
rupt. Then with respect to Dubois and Company their ratifi- 
cation of the defendant’s act of taking possession of and con- 
verting the goods, cannot make it a stopping in transitu by 
relation back on their account. The defendant was no agent 
of their’s at the time, but was either the agent of Fritzing or a 
mere volunteer taking the goods for whoever sliould prove to 
be legally entitled to them at the time : he was, therefore, 
as much the agent of the bankrupt or of his assignees as any 
other. Besides, there is no instance of a stoj)ping in transitu 
after an actual conversion of the goods, and they have ceased 
to exist in specie ; and before the defendant became the agent 
of Dubois and Company he had actually converted the goods ; 
but at any rate the defendant derived liis title to the goods, 
whatever it might be, from the bankrui)t himself, by means of 
his delivery of the bills of lading to him ; and consequently 
the defendant’s possession under that title must operate in 
favour of the assignees, who had the property of those bills in 
them at the time ; and the assignees asserted their title before 
any interference by the vendors. 

Marryat contra. The demand of the plaintifis is against 
conscience, after the bankrin)t’s estate has been disencum- 
bered of the payment of the bills of exchange drawn upon 
him and his agents in respect of these goods, the vendors 
themselves having taken them up. 1st, Though there be 
no case in point, yet the principle on >vhich the stoppage of 

goods 
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goods m transitu has been allowed to a mere consignor of 1805. 

goods, on account of his liability to the original owner for 

the price, applies equally in fiivour of one who has become and Another 


surety for the price, in order to facilitate the sale. The ri^ht 
itself is founded in equity, to prevent the manifest injustice 
of a vendee taking the goods without paying for them. The 
principle is sustained very generally by the civil law; and 
though the first recognition of it here Avas by a court of 
equity in 1690, (a) yet it w^as soon after adopted by the 
courts of law. [Lord Kllimhoron^hy C. J. If we are to 
proceed on equitable principles, you should show us some 
ease in equity where a surety for the price of goods has becui 
considered as entitled to stoj) in transitu; otherwise we 
shall be running before the courts of e(|uity instead of fol- 
lowing them in this imitter as we have hitherto done.] Then, 
2dly, Supposing the right of stopping in traimtn to be con- 
fined to a consignor of the goods, l^Yitzing is to be considered 
as such. He was to pay for .the goods by his accept- 
ances, and the bankrupt was to allow him a commission for 
his risk and trouble, over and above the price of the goods ; 
which must be considered as an advance of so much upon 
the ])rice of the goods in his hands, and puts him in the 
common situation of a consignor of goods abroad, who is 
employed by the vendee here to purchase goods for him 
upon ills credit. [Lc Blanc, J. This was not tlic shipping 
commission, but merely a commission for giving the bank- 
rupt a credit, to order bills to be drawn upon hini.l It was 
part of the shipping order from the bankrupt to send the 
shipping documents to Frit::ing ; and in consequence the 
invoice, letter of advice, and bills of lading were all sent by 
Diihois and Company to Fritzing; he therefore is in fact the 
consignor to Bromic, But admitting that Dubois and Com- 
pany were consignors, there is no reason why Fritzing may 
not also be a consignor in a case where the consignee puts him- 
self in a situation to require credit of two different persons. 
In that case, the goods having been stopped by the defend- 
ant, the general agent of Fritzing, before they came to the 
hands of the bankrupt or his assignees, his possession is law- 
ful. But, 3dly, At any rate the adoption of the defendant's 


against 

Wray. 


[ 379 ] 


[ 380 ] 


(rt) Wiseman v. Vandeput, 2 Vein. 203. 


act 
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1805. act by Duhois and Company the shippers, will validate the 
SiFFKEN stoppage which he has iiiacle. It is a perversion of the fact 
and Another to consider the defendant as the agent of the bankrupt or 
assignees ; the circumstances of the case shew that he re- 
ceived the bills of lading in exclusion of any such authority. 
He received them upon an undertaking to apply the proceeds 
of the goods in discharge of the bills drawn against them; and 
by making himself responsible for those bills, he ultimately 
made liimself the agent at the time for Dubois and Company 
who had taken them up, and who arc in truth the real de- 
fendants in the cause. If tlie bills of lading had not been 
delivered up by the bankrupt upon demand, adverse measures 
would have been taken; but the yielding of the bankrupt can- 
not alter the character of the agent. 

Lord Ellenborough, C. J. This has not the aspect of a 
stopping in tramitUy whicfi should be stated to be done eo 
intuitu; and it should be. done adversely to the vendee; but 
nothing of that sort appears in the case before us : it is not 
an adverse proceeding, but under an agreement with the 
banknipt, in consequence of which he delivered up the bills 
of lading to the defendant, whom we must understajul as 
taking possession through the means stated to us. The agree- 
ment in writing given at the time, must best explain with 
what view the delivery of the bills of lading was made. The 
defendant hud no authority from Frltzhig^ for Frifzing himself 
[ 381 ] litid no right to stop the goods in transitu. Frit.zing's situa- 
tion in this transaction was very different from what^ it 
was in Feise v. Hray. There he was liable in the first in- 
stance for the price of the goods ; and, therefore, the Court 
considered him as a vendor quoad the baid<ruj)t here to whom 
he had shipped them. Then, with respect to Dubois and 
Company the defendant was no agent of theirs, nor received 
any authority from them till after this transaction. But sup- 
posing him to have been their agent before, there was no ad- 
verse tnkhig j)osse.ssion of the goods, but they were taken back 
upon an amicable agreement with the bankrupt after his bank- 
ruptcy. Therefore, upon the whole, the defendant was neither 
agent for Dubois and Company, nor ivas there any adverse 
stopi)ing in transitu by him. 

Marryat then said, That as there was an adverse stopping 
in transitu intended, the parties must apply to the Lord 

Chancellor 
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Chancellor to have the case restated : though he admitted that 1805. 
the obtaining of jjosscssion by the defendant was facilitated by 
the delivery up of the bills of lading without resistance. aud ildoother 

Lord ELLENBOitouGii, C. J. If the defendant were ad- «««««*< 

-• W RA Y 

versely in the first instance to ^et the bills of lading, he after- 
wards abandoned that purpose. 

LAWHi«iNCE, J. If lie went adversely, as you state it, be 
nevertheless got the goods by agreement with the bankmpt. 

Per Curiam^ Postea to the plaintifls. 


Lk Mksurieii and Another against Vauohan. 


[ 382 ] 

May 17tli. 


T HIS was an action Uj)on a policy of insurance, dated the a poii- 
2d of March, ISOI, at and from New York to thclnsuraiu^^^^^ 

on goods on board of the good shii) called the ‘ The 

. , . • » J / \ I i* i. 1 board the 

ricaa ship Presideut, [a) whereut was master tor tliat voyage, ship called 
or whosoever else sliould go for master in tlie said ship, or by can*shipT7i" 
whatever other name or names the same ship, or the sident,'* this 
mastt.*r was or sliould be named or called.’* The declaration, hcaii^mmie of 
after stating the jiolicy, averred that the Defendant became ^ 
an assurer of 300/. on goods on board of the ship inentioned onierilcing^^ 
in the policy. That a large (piantity of goods was 
and put on board of the said ship at New York, to be car- The Prosi- 
ried from thence upon the said voyage; and that, in the 
course of the voyage, the ship and goods \vere lost by cap- 
ture. The defendant paid the premium into court upon the words “ of 
money count, and pleaded tlie general issue; and at the tfial ** 

before Lord Ellenborougli, C. .1. at the Sittings at Guildhall, the .same .ship 
after last Michaelmas term, a verdict was found for the Plain- cd/Mt*^waf * 

tills for 287/. lOy, subject to the opinion of the Court, upon to be 
. „ . no variance 

the lollowmg case : that the real 

The iilaintilTs effected the jiolicy in quc.stion upon flour, 

on account of the commissioners for victualling his Majesty’s Pie.sidrnt,the 

navy ; and the plaintiffs’ clerk was directed to make the in- “J/ 1 " 

surance on the ship President, and to designate her as i»e insured 

Jmericau. The invoice, dated New York, I4th P'eb. 1801, n'^me b'efng 

according to which the insurance was directed to be made, proved. 

(a) This case came on once before in another shape, when the Court 
thought that this was a description of the name of the ship, and not a war- 
ranty of her being American. 

described 
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1805. described the goods to be loaded on board the American 
LeMcsurier called the President^ of New Bedford, * A, P. master/^ 
against &c. In coiiscqueiice of these directions he elfected the 
Vaughan, policy in question. The goods insured were shipped on 
► [ 383 ] board the ship called the President, mentioned in the in- 
voice, and which was an American ship ; and she sailed witli 
the goods which were the subject of the insurance on board, 
upon the voyage described in the policy, and was captured 
with the goods on board in the course of her voage, and be- 
fore her arrival at Gibraltar. It was insisted on the part of the 
defendant, that this evidence did not support the declaration, 
and therefore the plaintiffs ought to be nonsuited; and the ques- 
tion reserved was, Whether the plaintiffs ought to be nonsuited, 
or the verdict to stand ? 

Giles for the plaintiffs contended, that the evidence sup- 
ported cveiy allegation in the declaration. The name of the 
ship was indeed miscalled in the policy, The American 
ship President,^* the real name being The President,' and 
being only meant to be designated as an American ; but the 
policy also describes the same ship by whatever other name 
called;’* and the identity of the ship in which the goods 
were lost, with that in which they were insured for the voyage, 
is proved by the facts found in the case, which puts an end to 
the question. Then the averment that the goods were put on 
board the said ship, necessarily refers to the whole description. 
If this w’ere the sliip on board of which the goods were in- 
tended to be insured, the name of it is immaterial ; though the 
insurance could not have been applied to a different ship than 
that which was intended. * 

Warren, contra, contended that the mistahe in the name 
was not cured by the words or by whatever other name 
[ 384 ] called.** It may be true, that this was the same ship in- 
tended to be insured by the assured; but such intention to 
insure on the ship The President, an American, was never 
communicated to the underwriters ; and at any rate, whether 
the misnomer happened from mistake or intentionally, it 
operates as a fraud upon them to substitute a mere name in 
the place of a warranty, the benefit of which, though 
certainly so understood by the parties at the time, has thus 
been lost to the underwriters. If the general clause would 
cover all errors in the name of the ship, it is nugatory to 

give 
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give it any name^ and policies may as ^vell be on ship or 1805. 
ships;'' for which hitherto a higher premium has always been ^ 
demanded^ while the assured has always had the benefit of ‘ agaimt 
lessening the premium by giving the ship a particular name. Vaughan. 
[Lord Ellenboroughy C. J. If there were any deceit upon or 
prejudice to the underwriter fi'om having a false name given 
to him^ there can be no doubt but that he would not be hound.] 

It is sometimes difficult to prove a fraudulent intention. But 
there are many errors in description Avhich can neither be 
*said to deceive or increase the risk of the underwriter, 
which yet have been holden to avoid the policy. And 
if the intent be to insure a particular ship with a known 
name, the underwriter ought to be able to know that with 
certainty. If the name of another kno^vn ship had been in- 
serted by mistake of the plaintiff's clerk, it must be admitted 
that this policy could not have been applied to this ship ; and 
non consiat but that there was another ship called The 
American ship President." Though it cannot in reason differ 
tlic case if the name of a non-existing ship has been inserted ; 
for non constat that the underwriters knew that the ship The 
President was the subject of insurance; and the error here is [ 385 ] 
the more important, since it has deprived him of the benefit 
of the warranty intended to be made. 

Lord Ellenborougii, C. J. Certainly, a true description 
both of the name of the ship and of the voyage intended, 
should be observed to the extent wdiich the terms of the 
policy itself require. But the framers of this policy, con- 
templating that there might be a mistake in the name given 
to the ship, have added these w’ords, or by whatever other 
name or names the same ship should be called they have 
therefore provided for the event which has occurred, of a 
mistake in the name. It is said, however, that giving effect 
to those words will introduce fraud, and will prejudice the 
underwriters ; but whenever such a case occurs we shall deal 
with it accordingly. The present is the case of a plain 
mistake of the broker who effected the policy, who received 
intelligible instruction to insure goods on board an American 
ship called The President ; but has stated it all as one name 
of a ship called The American ship President/'^ instead of 
stating it as part name and part description. Then it is ob- 
VoL. VI, U jected 
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19Q5. jected that the underwriter has by this mistake been de> 

benefit of a warranty that the ship was. 

' ' tigiM Jmerican: that is true; but is he not to loo'll at the instru* 
Vavopan. jnent he subscribes j and if there were no warranty, he would 
have a higher premium. I did not know that there had 
been authority upon the subject ; but my brother Lawrence 
has found one, which is a decision by Lord C. J. Lee on this 
very point. 

Lawbbnck, j. read the note of the case alluded to: — 
[“ Hall V. MoUnetix, 17th December, 1744, at Guildhall, 

[ 386 ] cor. Lee, C. J. An insurance was made upon a ship called 
‘ The Leopard, or by whatsoever other name or names the 
same ship should be called,’ whereof was master for that 
voyage A B. or whosoever else should be master. Upon 
the evidence of A, B. it appeared that the ship of which 
he was master, was called The Leonard, and was never 
called by the name of The Leopard. And it was insisted 
by the defendant’s counsel, that this was not the ship insured, 
it being of another name : and that the w’ords, “ by what- 
soever other name or names tlie same ship should be called” 
would iK)t lielp it ; because those words meant where a ship 
was called by the name in the policy, and likewise by some 
other name ; and not, as here, w'here it was never called by 
the name in tlie policy. For the plaintiif it was urged, that 
the words are, ‘ by whatsoever other name the same ship shall 
be called j’ and therefore it was only necessary to prove the 
identity, which was done here by Captain A, B., wlio said 
that he was master of The Leonard : and that the name Avas 
no more than one description of the ship. And of this opinion 
Avas the Chief Justice.”] 

EA'cn Avithout this authority, I do not see the mischief 
which it is supposed may arise to the Ainderwriter in this 
case. If there had been another ship Avith the same name 
as that mentioned in the policy, on board of which the 
plaintiffs had had goods, there might arise that incon- 
venience. But if the underwriter cannot be prejudiced by 
the mistake, the same reason does not apply. And tlie very 
circumstance of introducing such words as those relied on 
into the policy, shews the indifierence of the underwriter 9 s 
to the name of the ship, Tbep, as to bis being deprived of 

the 
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the warranty by means of this error, he must look to that be- ISOtS. 
fore he subscribes the policy. 

* Lb Blanc, J. declared himself of the same opinion, and agmnit ' 
that he was glad to be fortified in it by the authority of the Vavoiun. 
case referred to. And added, that if the decision woyld * [ 387 J 
induce underwriters and brokers to read policies before they 
were subscribed, and to see whether what was written con- 
tained matter of warranty or description, it would have a 
good effect. 

Postea to, the Plaintiffs. 


Fndety^ 
May 17 til. 


MaCFADZKN against OjLIVANT. Whero the 

plaintiff coni- 

T HE PhiintifF complained of the Defendant of a plea of ires- ® 

passy and stated that the defendant on 1st of Januaryy pa.ss, for that 
1792 , and on divers other days, &c. at, &c. with force ^\th1brc«1ui(i 
and arms made an assault upon G. the plaintiff’s wife, and arms assault- 
then and there seduced her, &€• wliereby the plaintiff during J^ifct)la1ntiff’s 
all the time aforesaid, lost and was deprived of the comfort, 
society, and fellowship of his said wife, and of her aid and comfort of her 
assistance, &c. ; and other wrongs to the plaintiff the agah^the 
fondant did, against the peace, &c, and to the damage of the peace, &c. to 
plaintiff of 20,000/. / and therefore, &c. Pleas, 1 . Not guilty 
of the premises aforesaid in manner and form as the plaintiff ther this be 
hath above declared against the defendant. 2. Not guilty of cLte (a*ndfor- 

the premises in manner and form, &c. at any time within six authori . 

* have con* 

years next, before the exhibiting of plaintiff’s bill. Reph- sidcred it to 

cation joining issue on the first plea, and demurring generally rate^rpiea^o? 
to the second. Joinder in demurrer. not guilty, in- 

* fFood, in support of the demurrer, contended that thefs^^ood^oiT*’ 
statute of limitations (a) could not be pleaded to an action general dc- 


(fl) 21 Jac. 1. c. 16. s. 3^4 enacts, << that all actions of trespass auare clausum 
/realty all actions of trespass, detinue, action sur trover^ and replevin for 
taking away of goods and cattle, all actions of account, and upon the case, 
6tc. 5l actions of debt for arrear^es of rent, and all actions of assault, 
menace, batterv, wounding, and imprisonment, or any of them, shall be 
commenced aud sued within the time and limitation hereafter expressed, and 
not aftor ; viz. the said actions upon the case (other than for slander, and 
the said actions for account, and tne said action for trespass, debt, detinue) 
and replevin for goods or cattle, and the said action of trespass quare clausum 
fregity within six years next after the cause of such actions or suit, and not 
after ; and the said actions of trespass, of assault, battery, &c. within four 
years next after the cause,” &c. 


* [ 388 ] 


U2 


of 
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1805, of trespass for an assault and consequential damage^ but that 
Macfamen confined to fres2)cuis quare claustnn fregit, or trespass 

against for taking goodsy which must be brought within six yejirs 
Olivant, after the cause of action ; or to trespass for an assault and 
battery^ &c. which must be brought within four years, and is 
confined to such actions brought by the party personally 
injured. That accordingl to a MS. case of Cooke v. Sayer, (a) 
with which he bad been furnished, the Court, in deciding 
the demurrer to the plea of the statute of limitations, con- 
sidered the action as an action on the case, and not of tres- 
pass : which was a mistake, and was so noted to be in Batchelor 
V. Biggs, (b) He then read the following note — Cooke v. 
Sayer was an action brought by the husband against the de- 
{ 389 *1 fendant for criminal conversation with his wife. Plea not 
guilty within six years; to which there was a demurrer. The 
question was. If the action were trespass and assault, or case ? 
if the former, the plea was bad; because it ought to be brought 
within four (c) years : if the latter, it was good, China (with- 
out hearing any argument) this was an action on the case. If 
it were trespass and assault, the wife must have been joined. 
Judgment for the defendant."'] 2(lly, He contended, that sup- 
posing the statute of limitations w^as pleadable to such an action, 
the plea ought not to be not guilty of the premises, &c. with- 
in six years,” but that the cause of action did not accrue unthiii 
six years ; the gist of the action being the conse(iuential da- 
mage, namely, the deprivation of comfort, ^^c. As if assump- 
sit be brought upon a promise to do m\ act at a future day, 
which was not then done, tlie plea cannot be ?ion assinnpsit 
infra sex annoSy but actio non accrevit infra sex annas. Gould 
V. Johnson, (d) 

fScarletty contrby was stopped by the Court. 

Lord Ellkn BOROUGH, C. J. The cause of action in 
these cases arises from the time of the injury done by the 


(«) This is shortly reported in 2 Wils. 85, and in Hull. N. P, 128 ; in 
which latter it is said, that ** as the gist of the uction is the ciiininul con- 
versation, and not the assault, the pro|Kr plea under the slut, of limitations 
is not guilty withiu six years.^^ There is another report of it in 7 Burr. 753, 
which turns principally on the question of costs. 

(h) 2 Blac. Itep. 855. 

(c) It is to be remarked, that in the note in Bull. N. P. the word six is in 
Italic^ as if the question had turned upon the distinction between that and 
some other period of limitation referred to in the statute. 

{jd) Salk. 422, 


defendant 
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defendant by the corruption of the body and mind of the 1805. 
wife ; for from that time she is less qualified to perform the 
duties of the marriage state. Then the question is, Whether against 
this be an action on the case, qr an action of trespass and 
assault ? (ind it is said that the latter description only applies 
to personal assaults on the body of the plaintiff who sues ; 
but nothing of that sort is said in the statute. No doubt [ 390 ] 
that an action of trespass and assault may be maintained by 
a master for the battery of his servant per quod smntiiim 
amisit ; and so by a husband for a trespass and assault of 
this kind upon his wife per quod servifiiim amisit, Tlieu 
it is said that the case of Cooke v. Sai/er was decided on the 
supposition that it was an action on the case. It might be 
material to consider that point if the question now were, 

Whether tlie limitations of six or fota* years only applied to 
this case ? but if the defendant take the longer period, 
and plead not guilty within four years ; and the plea, not 
having been specially demurred to, is, therefore, good in 
cither way of considering it. 1 do not know what my opi- 
nion would have been if the point had now first * arisen. 

Whether to have considered this as an action on the case or 
of trespass ? but it having been considered in Cooke v. Sayer 
as an action on the case, I should be inclined so to consider 
it. But whichever it be taken to be, the bar equally applies 
to it. 

Lawrence, J. (a) At any rate, it would be going too 
far to say that there is no limitation whatever to such an 
action as the present ; and if there be a limitation of it, it 
must cither be of four or of six years; and then the objec- 
tion to tlie plea is resolved into a mere matter of form, 
wliicli cannot be taken advantage of on general demurrer, 
but upon the question. Whether an action of this kind be 
trespass or case ? besides, the case which has been referred 
to of Cooke V. Sayer^ and Avhere it is to be observed that 
the plea was in the same form as the present, there was ano- [ 391 ] 
ther case of Parker v. Ironfield in this Court in HU. Term 
IQ* Geo. 3, in which the declaration charged, That the de- 
fendant, on the 1st of November^ 1/77, and on divers days 
and times between that day and the day of exhibiting the 

{a) Mr. Justice Grose was not present in Court. 

plaintiff’s 
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1805. plaintiff’s bill, made an assault upon Mary Parker, the daugh- 
AIacfIdzen servant of the plaintiff, and debauched Mary, and 

agaitut carnally knew her; whereby he was deprived of her service. 

Olivant, Justice Buller has written on the back of his paper 

book, This is an action on the case, and not of trespass ; 
and, therefore, divers days, &c. proper.” And then there is 
this further indorsement on the paper book, ** Declaration for 
debauching daughter, that defendant on divers times, &c. as- 
saulted, &c. good : for this is an action on the case : aliter in 
trespass for assault.” (a) He, therefore, certainly considered 
it as an action on the case, and not an action of trespass and 
assault ; but leave was here given to withdraw the demurrer 
on payment of costs. 

Le Blanc, J. I had doubted whether the case just men- 
tioned was decided on the ground of the nature of the action, 
having myself a very short note of it ; but I considered that 
this was cither an action on the case, or an action of trespass 
within the statute of limitations : for it would be veiy singular 
if this were to be considered as trespass of such a kind as to be 
taken out of so beneficial a statute ; and in either way of con- 
sidering it, the plea is a good bar. 

Judgment for the defendant. 

(«) Vide poit, 395, English v. Purser. 


[392 ] 

Friday, Capp oeomst Topham. 

May 17 til. 

An auctioneer JSSUMPSIT for money paid, laid out, and expended by 
to*^seTan the Plaintiff for the use of the Defendant, Plea, the gene- 

the ral issue. At the trial at Lincoln^ before Heathy J. a verdict 
ofThich wTs. was found for the plaintiff for 38/. 165. subject to the opinion 
fixed by the Court, on the following case : 

owner, and ^ ® 

written down by him on ft piece of paper which was put under a candlestick at the time of 
sale, with the prl^ty of the auctioneer, out not signed by the owner, nor any notice in writ- 
ing. given to the auctioneer of the price so set down, nor had the autioneer given the previous 
notice of the sale to the collector of the duty, as required by the Acts of the 11 G. 8. c. 66, 
and 28 G. 3. c. 37 ; but being asked at the sale, Whether he had taken the proper precautions 
to avoid the duty in case there were no sale ? he said. That it was his mode to fix a price under 
the candlestick, and if the bidding did not come up to that ]prlce, it was no sale or duty; held, 
that the duty having attached, thoiigh there were no sale, for want of taking the precautions 
required of the owner by the statutes under such circumstances ; and the auctioneer having 
been sued for the duty on his bond to the Crown, and compelled to pay it, he could not reco- 
ver it over against the owner, he having warranted that proper precautions had been taken 
to prevent the duty attaching in the event, though both parties were mistaken in the law. 

Th® 
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The piaintiffi an auctioneer, was employed by tiie defend- 
ant to sell by auction an estate belonging to him in Lincoln; 
and the plaintiff, by the direction of the defendant, put the agnimt 
estate up to sale on the 27th ofLanuary^ 1801. One of the Topham. 
conditions of sale was in these words : “ That the vendor 
shall fix his price, and seal it up in a piece of paper; and if 
the biddings go beyond the price fixed, the estate shall be 
considered as sold; but if the biddings fall short of the sum 
so fixed on, the estate shall not be considered as sold.” This 
Was the auctioneer’s own condition, and originally dictated by 
him; and adopted by him on this occasion as a proper mode 
to save the payment of the duty. The defendant’s solicitor, 
who attended the sale previous to the commencement of the 
biddings, placed a ticket, with the privity of the Jiuctioncer, 
containing tlie price in figures, and nothing more, itndcr a 
candlestick on a table in the auction- room. Bass^ the de- 
fendant’s uncle, was present at the sale, on behalf of the de- 
fendant, and asked tlie [)laintiff if he had taken the proper 
precaution to avoid duty if there was no sale ? The plaintiff 
said it was his mode to fix a price under the candlestick ; and [ 3 

if the bidding did not come Up to the price, it was no sale or 
duty. There were several biddings for the estate, but the 
highest was under the sum specified in the said ticket; and the 
estate was by the auctioneer declared to remain unsold. The 
plaintiff had not given three days’ notice of sale, and returned 
no sale. He was afterwards called upon by the collector of 
the excise to pay the duty, amounting to 29/. on the highest 
bidding, which he refused to do ; but afterwards, on an action 
at the suit of the king being brought against him upon his 
bond for non-peiformance of his duty as auctioneer, he paid, 
to compromise the action, 29/. and 9/. 15^. costs. The 
plaintiff, previous to any proceedings against him, called 
upon the defendant’s solicitor, and informed him of the de- 
mand of the duty made by the collector of the excise, and 
frequently requested the payment of it; but he refused. No 
notice in writing was given to the plaintiff of the price set 
down in the ticket; but the defendant’s solicitor told him 
what it was. The plaintiff had no notice in writing of any 
bidding intended on account of the vendor, other than the 
aforesaid ticket and the conditions of sale, which was publicly 

read 
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read in .the auction-room by the auctioneer previous to the 
estate being put up to sale. At the time of the sale the de- 
fendant was a minor, and this the plaintiff knew; but he 
came of age before the money was paid by the plaintiff. The 
question for the opinion of the Court was, Whether the plain- 
tiff were entitled to recover ? 

Clarkey for the plaintifl^ was proceeding to shew, That the 
auction duty had attached by the statutes 19 Geo. 3. c. 56. and 
28 Geo. 3. c. 37. s. 20 ; (a) no notice in writing having been 
[ 394 J given to the auctioneer previous to the sale ; and the ticket 
put under the candlestick not having been signed by the 
vendor as required by the Acts ; and, therefore, that the plain- 
tiff could not have resisted the action brought against him on 
his bond at the suit of the Crown, he not having accounted for 
the duty : and then by s. 7. of the first Act, the auctioneer 
may recover over from his employer the duties paid by him, 
and for which he is made chargeable by s. 6. And further, 
That the nonage of the defendant at the time of the sale 
could not reader him less liabfe, the Act having made no ex- 
ception of that sort ; but 

Lawuknce, J, observed. That there was another view of the 
case which did not appear to admit of any answer ; for, not- 
withstanding there was a course in which the sale might have 
been so managed as that no duty would have attached under 
the circumstances, the duty was incurred by the blunder of the 
auctioneer, who undertook to conduct the auction properly, so 
as to avoid incurring the duty without a sale ; and now he 
seeks to make his employer suffer for his own blunder, 

Clarke said in answer. That there was no w’^arranty on the 
j)art of the auctioneer to be responsible for proper precautions 
to be taken to avoid the duty if there were no sale, though he 
were asked that question : but it was evidently a mistake of the 
law by all parties. 

Lord BOROUGH, C. J. Where there is mutual 

error, each must take the particular inconvenience on himself 
which results from his own error. But here the defendant, 
[ 395 ] who knew nothing of the manner of conducting a sale, 
trusted to the plaintiff, whom he supposed competent to 

(a) Vide the material clauses of these Acts set out in Cvuso v. Crisp. 
3 East, 337. 

his 


im 

1805. 

Cafp 

afffUnst 

Topham. 
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his business; and in answer to the question, Whether the 1805. 
plaintiff had taken the proper precautions (evidently meaning 
those which the Acts of Parliament pointed out) to avoid the agaimt 
duty if there were no sale? the plaintiff stated what his mode Topham. 
was (.which mode was adopted ;) and he pledged, as it were, 
his experience, that, pursuing that mode, if there were no sale, 
there would be no duty attaching. He was mistaken in the 
law 5 and now he endeavours to make the defendant suffer for 
his own mistake. 

Law'REnce, J. I think there is sufficient evidence in this 
case of warranty by the plaintiff, that no duty would attach on 
his mode of conducting the business if there were no sale. 

Lb Blanc, J. agreed that there was evidence of such a 
warranty by the plaintiff. 

Postea to the defendant. 

Reader was to have argued for the defendant. 


English against Purser. Fndaij, 

May 17 th, 

I N trespass and assault (a) the Plaintiff declared that the a declaration, 
Defendant on the 20th of October y 1803, and in divers other Jhc*^dcfeiidant 
days and times between that day and the day of exhibiting the on such a day, 
bill, with force and arms, made an assault on the plaintiff, &c. ouferdayr^d 
To this there was a demurrer, assigning * for special cause, ^ 

that the plaintiff ought to have charged the assault to have snuit on the 
been made on a day certain, and not on divers days. Ead onTpeefal 

Lord Ellen BOROUGH, C. J. when the case was called on, demurrer; as 
said, That this precise point had been ruled in Michell v. cannot be*iaid 
Neaky (b) where this mode of declaring was holden bad on different 
special demurrer. ^ ’ 396'] 

IVoodf in support of the declaration, answered, That that 
case had been denied to be law by the Court of C. B. in a 
late case of Burgess v. Freelovoy which he read from the 
report, (c) 

(a) Vide ante, 391, Parker v, Ironfield. 

{h) Cowp. 8'28. (c) 2 Bos. ct Pull, 4^5, 

liord 
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ItOft L<mi BLl.iNBOiM 06 ii, C. J. There is this differehee bis* 
Ew^h ***** ®*^® ***** **** P**®9®ot> that there the deiclaration 

'agttinit stAtad that the defendant cMoulted the plaintiff on divers days^ 
PvBSsa. which inay mean that he committed so many different assahits 
on the different days ; bdt here it is only alleged that the de* 
fehdant committed on asimlt, which must be confined to some 
one assault^ and that cannot be laid with a eontlnuando on dif- 
ferent days; though 1 confess the distinction between the two 
is veiy nice. 

JRmningtont in stipport of the demurrer, vvas not lieard ; 
and 

The €(mrt gave the plaintiff leave to nraend, on payment 
ef^ts. 


[ 397 ] 

Saturday, The KiNG against The Inhabitants of Mortlake. 

May 18th. 

of justices, by an order, removed Mary Dormer, widow, 

odper6oti(not ^^i^d her several children by ‘name, from the parish of 
certificate^'^ Afor^o/ce, in the county of Surrey, to the parish of Great 
otherwise Marlow, in the cdiinty of Sucks. The Sessions on appeal 
generaiappd^ quashed the order (pro forma) in order to take the opinion of 
of this Court, on the folloVviiig case : 
ly) Entries * Dormer atid Am his wife, being legsllly settled in 

Bfiii livfes In a paristi of Hambledon, iii the county of Bucks, in Febm- 
bwh ifi the aip, l/OO, Went with a regular certificate from Hambledon 

pSish^*h(? ^ Great Marlow, in the saiUe county, and during their re- 
ceases to be sldcuce at Great Marlow under sucli certificate, had a son 
t^loif*»f*Ae there, hamed WillmM,. Both Jlohn and William lived 
^^art^^Ms ft Great Marlow, without having gained any settle- 

Sfer’k ftftiiy; thettt ill that parish. William Dormer left his father’s 
priltice S&y married, and occupied a separate house of 41. a year 

gUii, a Settle- in Great Marlow, and had a legitimate soU nahied Stomas, 
lng"such^ptr-^^^^ being seVferal yeftrs after the deith both of 

sonin uiccer- ddJlw the gratidfhther add hls wife, wds regularly bouhd 
hheated pa- jjjg jj|ther WWldm by indehture for seveu 

years, and served his apprenticeship under the same at Great 
Marlow. Thomas Dormer was afterwards married, and had 
a son named Thomas, now deceased, who was tlie husband 
of the pauper Mary Dormer^ and the father of the four 

children 
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children removed with ln*r by the order appealed against. 1005. 
The single question on the hearing of the appeal was, 

Whether, tinder the apprenticeship of Thomas Dormet the 
elder to his father William Dormer, and the stat; 12 Ann* lahab^tsof 
c. 18. Thomas Dormer the elder had gained a settlement In 
Great Marlow, — Thomas Dormtt the yoiinger tint having [ 399 j 
gained any settlement in his lifetime, and the paupers having 
no other settlement there than a derivative one under the 
said Thomas Dormer the elder, who had done no act to gain 
a settlement in Great Marlow^ unless he did so by serving 
the abovementioned apprenticeship? The magistrates who 
heard the appeal (being twelve in number) were at first 
equally divided on this point; but one of the magistrates 
whose judgment was against the appellant parties, waved it, 
in order that a decision might be entered at the present Ses- 
sion, and the case be determined by a superior court. The 
appeal was thereupon allowed by the magistrates at Sessions, 
and the original order quashed, with 40s* maintenance, sub- 
ject to the opinion of the Court of King’s Bench on the above 
points. 

The Solicitor General and Marryat, in support of the 
order of Sessions, admitted that William the grandfather of 
the pauper, and son of John, who originally came into the 
parish of Great Marlow with the certificate, was emancipated 
from John, by marrying and living separately from himj 
but contended that, notwithstanding such emancipation, 

William still continued to reside in Great Marlow under the 
certificate* That a certificate extends to the children of the 
certificated person, has been decided in a variety of cases 
from R* V. Sherborne (a) to R* v. Alfreton. (b) Then by 
the express words of the stat. 12 Ann. st. 1. c. 18. s. 2. if 
any person whatsoever who shall be atl apprentice bdUnd 
by indenture to any person whatsoever, who did come into 
OR shall reside in any parish by means br licence of such 
certificate, and not afterwards having gained a legal settle- [ 399 ] 
ment (c) in such parish, such apprentice^ by virtue of' 
such apprenticeship, &c. shall not gain any settlement' in 

(a) Burr. S. C. 18*4. (b) 7 Term Rep. 471. 

(c) The means of gaining a settlement by such person in the certificated 
parish, are confined by stat. 9 & 10 W. 3. c. 11. to taking a tenement of 10/. 
a 3 'ear, or executing some aunual office in such parish. 

such 
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X805. such parish/' &c. This extends as well to the party who 
ThTl^No ^ parish by means of a certificate, as to all such 

affainst as reside in it by means of such certificate : the words of the 
InhaW^ntsof are in the disjunctive, come into or shall reside in." 
Mortlakb. Now though after emancipation, William the son might, 
in comformity to the cases decided, be no longer said to have 
resided in the parish of Great Marlow under the certificate, 
yet he came into that parish by means of it, which is enough 
to exclude any person bound apprentice to him from gain- 
ing a settlement there. In R. v. Alfreton the son of a cer- 
tificated person who was bound apprentice to another master 
in the same parish, could not gain a settlement there, even 
after he was emancipated by the death of his father : and in 
R, V. Hampton^ (a) one who was apprenticed to the widow 
of a certificated man, whom she had married after the cer- 
tificate granted, was also holden to be incapable of gaining 
a settlement by his service with her, notwithstanding the 
death of the certificated man before the binding. [The 
Court having pointed their attention to the cases of JR. v. 
Darlington (6) and JR. v. Heathy (c) in the latter of which 
it was expressly determined that the son of a certificated 
person marrying and living in a house of his own, ceased to 
be under the protection of the certificate, and might gain a 
settlement in the certificated parish in his own right.] They 
[ 400 ] answered, that R, v. Darlington had only decided thatgra?/d[- 
children were not within the Certificate Act 8 & 9 W: 3. 
c. 30; and that neither in that case, nor in The King v. Heathy 
did the construction of the stat. of Anne with respect to ap- 
prentices come in judgment, as it did in R. v. Hampton^ where 
the settlement by apprenticeship to the widow of the certificated 
man was negatived. 

Lawes and Barrow, contrd. The whole question turns 
upon the emancipation of William, the son of tlie certifi- 
cated person ; and when it was decided in Rex v. Heath that 
the son of a certificated person marrying and living apart 
from his father, was no longer protected by the certificate, 
but might gain a settlement in his own right, it necessarily 
follows that he may communicate a settlement to his appren- 
tice notwithstanding the stat, of Anne, the object of which 


(a) 5 Term Rep^. 266, (6)L4Tcrm Rep. 797. (c)5 Term Rep. 583. 

plainly 
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plainly was to prevent those who were themselves incapable, by 1805. 
means of a certificate, fi*om gaining a settlement in the certifi- 
cated parish, from communicating a settlement to others who a^inst 
served them either as apprentices or servants. And the case of ^ ^ ^ ^ 

The King V. Hampton turned altogether on the ground that the Mortlake. 
widow of the certificated man continued to be protected as part 
of his family by the certificate. 

Lord Ellenborough, C. J. The question is. Whether 
Williamy the son of Johuy who was once co\ ered by his father’s 
certificate, ceased to be so when he married and \i\ cd separately 
from his father ? for if he ceased to be covered by the certificate 
himself, there seems to be no reason why he might not com- 
municate a settlement to another as well a^ gain one himself in 
the certificated parish. Whether he ceased to be covered by it 
himself, turns upon the meaning of the ^^orA family (a) in the [ 401 ] 
stat. 3 & 9 ir. 3. c, 30. which directs the certificated parish to 
receive the person mentioned in the certificate and hisfamily. 

Taking that word in its largest sense, it w^ould extend to 
cover all those who descended from, and were of the original 
stock ; but that w’ould have been a very inconvenient construc- 
tion of the Act ; the meaning of it therefore has been restrained, 
and in my opinion soundly and rationally restrained by the 
recent determinations in It v. DarlingtoHy and R, v. Heathy to 
those wdio constitute part of the existing household and family 
of the certificated person ; or, as Lord Kenyon exprcs‘'ed it in 
R. V. Dailuigfony those who form his fire-side. How then can 
that character apply to after he had married and left 

liiv father’s house, and had become a new stirp«», having a 
family of his own, in like manner as he had before been of his 
father’s family. But it said that the case of Rex v. Hnmphm 
has laid down a different rule with respect to apprentices. 

But that case was decided on the ground that tlie second 
wife continued after her husband’s death to be the root 
and remains of the old family, and not a substantive distinct 
family, as here. She still continued as the representative of 
her deceased husband : but here the son had started for himself 


{a) William ihe son was born after his fatlier John went into the parish of 
Great Mai low, under the certiticate. But where, m Ilex v, Testerton, 
5 Term Hep. 258, the sf»n named in the certificate eranted to his father, 
it\\a« holden that he still continued protected by it, though he afterwards 
mai ned and lived separate from his father. 

as 
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IQQI. as the head of a new family, by marrying and taking a separate 
bouse for himself. He was then iq a condition to gain a settle- 
m^ot for hiqiself in the certificated parish. But the words of 
Inha^Mitsof ®*‘® fcbod on, to shew that he is not such a 

Mostl^ib. person with whom an apprentice bound to him could gain a 
t 402 ] settlement there ; and it is said that they are in the di^unctive, 


[403] 


settlement there ; and it is said that they are in the disjunctive, 

come into or reside in but upon referring to the certificate 
Act, the 8 & 9 HT. 3. c. 30. which speaks of persons who shall 
come into any^ parish there to inhabit and reside,** and the 9 & 
10 nr. 3. c. 11. which speaks of doubts having arisen upon the 
former sfat^te, by what Acts any persop coming to inhabit or 
reside within any parish by virtue of any such certificate may 
procure a settlement,’’ and which enacts that no person who 
shall come into any parish (without more) by any such certificate 
shall gain any settlement there, except in certain ways men- 
tioned, — I say, upon comparing the words of the statute of 
4nne with the former provisions, I think those words must be 
read copulatively, and that they mean only to designate persons 
who may come into any parish for the purpose of residing, and 
actually reside there under a certificate. 

paosj^, J. The question is. Whether William came unto 
and resided in the parish of Great M arlow by means of the 
certificate granted to his father and his family, or whether he 
were in faetpart of his father’s family at the time when his son 
Thomas served as apprentice with him ? Now, what is meant 
by the father’s family was decided in Bex v. Darlington, and 
Rex V. Heathy and the situation of William at that time was 
that he had left bis father’s house, was married, and had be- 
come a housekeeper himself, and was carrying on trade for 
himself. It is difficult to say what more would make a man 
cease to be part of his father’s family, if this would not. Then 
upon looking into the statute of Anne, and comparing it with 
the former Acts, I agree entirely with my Lord’s construction of 
it *, and the case is neither within the words nor the sound sense 
of the Act. 

LAWnaNcn, J. I am of the same opinion. The case of 
The King v. Sherborne turned on considering the son as still 
continuing to be part of his father’s family ; but here, accord- 
ing to the decisions in R. v. Darlington, and R. v. Heath, the 
son had ceased to be part of his Other’s family before the ap- 
prenticeship to him took place. The object of the statute of 

Anne 
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June was to prevent burthens being brought upon a parish by 18Q5, 

apprentices or servants serving certificated persons, whose re- -,7^^ 

sidcnce in the parish was protected by certificates ; and that 

reason applied as well to all other persons wlio were protected ^ ^ T he ^ 

by the certificate, while tliey continued part of the ^ertifica^d 

m^n’s family ; bnt as soon as any of the cliildren ceased to be a 

part of ti)e father’s family by being emancipated, tlie parish 

ofiicers, if they thought that he was likely to epeumber ^hc 

parish, might have removed hi<n before the late Act, and then 

all the mischief which was intende^i to be guarded ogoidSt hy 

the statute of Anne was done away, and it no longer applied. 

Lb Blanc, J. It is immaterial whether the master of the 
apprentice were settled in the parish of Great Marlmo at the 
time ; the only question is, Whether the master were, within 
the meaning of the statute of Anne, such a person with whom 
no apprentice could gain a settlement by serving him ? 
that depends on whether the master were part of his father’s 
family at the time when his own son Thomas was apprenticed to 
him. Now at that time he had ceased to be part of the father’s 
family } the family itself was at an end, and William the sop 
was residing at the head of a distinct independent fomily of his [ 40^ ] 
own. He could no longer therefore be considered as residing 
under the certificate, because the certificate would not have 
protected him from being removed. Then there is no case 
which says that he was not such a person with whom an ap- 
prentice could gain a settlement. If this point had not been 
already decided in Rex v. Darlingtori and Ifex v. Heath, ] 
should not have hesitated to say now for the first time, thpt 
William was not a person I'esiding under the certificate as part 
of the certificated man’s family at the time when his son was 
apprentice to him. 

Order of Sessions ^qash^d. 


Cocks 
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180 S. 

Monday, 
May 20Ui. 


Cocks against Harman. 


feedto"pro^ moved for a rule upon Mr. Harman, an at- 

ceedsnmmari- torney of this Court, to shew pause why he should not 
deliver to >Mr. Cocks, as the heir at law, and only acting ex- 
wa* an at- gcutor of James Cocks, Esq. his late father, deceased, an ac- 

tompvy to * 

compel him count of his receipts and payments in respect of a certain 
fore^the "mm- ^Mortgaged estate, and why he should not deliver up upon oath 
ter for re- all such deeds, papers, and writings as arc now in his custody 

pa^mentfin pr power, relating to the said estate, together with the powers 
respect of a gf attorney given to him by the said J, C ; and why it should 
estate, and to not be referred to the Master to take the account ; and why Mr. 
fa^ce to Ws Harman should not pay the balance over to Mr. Cocks. This 
employer, was moved upon an affidavit, that Mr. Harman had acted as 
wp upon oath*^ steward to J. C. the elder, in which character these documents 
all deeds, been delivered to him, and that there was a balance now 

rdative^tothe in his * hands : and he cited Hvglies v. Mayre. (a) where, the 
bdn^^ie^pro entertained summary jurisdiction over an attorney of the 
per subject of court in obliging him to deliver up court rolls, deeds, and 
ty^*imd noT a writings, which had come to his hands us steward of a court 
caseforaman- and receiver of rents, on satisfaction of his lien. But 
compel^a The Court refused the rule; distinguishing this from the 
manor to**L* tvliere the principal object of the application was 

liver up court court rolls ; to compel the delivery of which from the steward 
l^u* o^wiiich ® mandamus would have lain. But this application, 

this’ summaiy they said, was merely the subject matter of a bill in equity, 
cecding bar and the Court had never yet gone so far as to do that by a 
ed*^where^*the which was the proper subject of a bill in equity, 

steward of the merely because the party against whom the application was 
attorney.*** made happened to be an attorney of the Court ; the application 
* [ 405 3 regarding his duty as an attorney. That the cases hitherto' 
had only gone the length of substituting a more easy proceeding 
in lieu of the more expensive one by mandamus. 

Rule refused. 


{a) 3 Term Rep. Q75. 


MaTH£W 
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1805. 


Mathew CowEtt and Jane his Wife, Administratrix of 
Bowis, against Watts. 


May 2btll. 


T 


HE Plaintiffs declared in the first count of the declaration A count ut)6it 

in right of Jane (the wife) as administratrix of T. turjlidiiuff^as 

Bowes, who died intestate : for that whereas * the Defendant 

after the death of the intestate^ to u it, on 1st of Mai/f 1803, ami delivered 

at Westminster^ &c. was indebted to the iilaintiffs in rii^ht 

of the said Jane as administratrix as aforesaid, in 50/. for a intestate 

moiety of divers goods by the said Mathew and Jane, as ad~ wilh a^ount^ 

ministratrix as aforesaid, before that time sold and delivered 

, , , , . , , . . , t , , count stated 

to the detendant at his request; and being so indebted, the with her as ad- 

defendant, in consideration thereof, afterwards, &c. pt’o- » 
inised to the said Mathew and Jane, as administratrix as 
aforesaid, to pay them, &c. There was a second similar recovered' 
count on a quantum valebant. And the plaintiffs declared 
in a third count, that whereas also the defendant afterwards 
and after the death of the intestate, to wit, on the same day [ 40G ] 
and year, &c. accounted with the said Mathew and Jane, as 
such administratrix as aforesaid, of and concerning divers 
sums before that^ time due and owing from the defendant to 
the said Mathew and Jane, as such ^administratrix as afore- 
^said, and being then in arrear, and upon that account the 
defendant was then and there found in arrear and indebted 
to the said Mathew and Jane as such administratrix as afore- 
said, in^the further sum of 50/. &c. the defendant in con- 
sideration thereof, on, &c. promised the said Mathew and 
Jane as such administratrix as aforesaid, to pay them, &c. ; 
yet the defendant hath not paid, &c. After verdict for the 
plaintiffs, it 'was moved to arrest the judgment upon the 
ground of a misjoinder of counts, the first and second being 
for goods sold and delivered by the administratrix after 
the death of the intestate,” where she must sue in her own 
right, however accountable afterwards for the application of 
the assets : and the third count being upon an account stated 
>vith the w^ife as administratrix, which could only be for debts 
contracted with the intestate. 

Garrow and Marryat shewed cause against the rule. Supr [ 40/ ] 
posing that the two first counts must necessarily be con- 
VoL, VI, X sidered ^ 
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[ 408 3 


sidcrcd as laid in the wife’s own right, yet if any ease can 
he put of an account stated with the administratrix, for 
money paid by her in her own time as administratrix for 
the benefit of the defendant, it will be sufficient to sustain 
the judgment ; and the case put in Ord v. Fenwick, Execu- 
trix, in Error, (a) that she may have been compelled to pay 
money after the intestate’s death, upon an obligation by 
him in his lifetime as surety for the defendant to a creditor, 
is that case; for that would be a good ground for laying 
the promise on an account with her as administratrix, though 
arising in her own time ; and the money so recovered would 
be assets, in like manner as the produce of goods of the 
intestate sold after his death: so that all the counts would 
still be consistent. In Henshall v. Rohei'ts, (6) it seemed 
to be considered that the cause of action in such a count as 
tlie third, would still appear to have arisen in the time of the 
administratrix ; but there it was only laid to be an account 
statetl Avith the plaintiff^ executrix, 8tc. not saying as exe-- 
enirix. Here, however, Jill the counts are at least uniform 
upon the face of the record, in counting upon promises 
nuule to the Avife as administratrix; though the plaintiffs 
might have been liable to costs if they had failed, because 
she might have declared in her oAvn right ; but that cannot 
affect the (lucstiou in arrest of judgment. She might sell 
the goods of the intestate as administratrix, and the de- 
fendant might promise in Avriting to pay her for them in 
that cliaractcr ; and the defendant might also afterAvards ac- 
count Avith her in the same character for the value of the 
same goods. As in King and others, Executors, v. 
Thom, (e) Avhere the payee of a bill of exchange indorsed 
it to the plaintiffs as executen^s, it Avas holden that they might 
declare as S7ich in an action against the acceptor. Buller, J. 
there said, that tlic only question Awas, Whether the sum 
Avhen recovered Avould be assets. So in Petrie and another, 
Kvecfctors, v. Hannay, (d) a count for money had and re- 
ceived by the defendant to the use of the executor, as stick, 

(<t) 3 East, 101. (h) 5 East, 150. 

(c) 1 Term Uep. 48T, (contrary to JRetts, Executor, v. Mitchell, 10 Mod. 
310, which was not cited there';) and vide Cockcrill v, Kynaston, 4 Term 
Kep. 277—281. 

(JJ) 3 Term Rep, 059. 
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was liolden to be properly joined with a count for money had 1805. 
and received to the use of the testator. Cowell 

The Solicitor General and Wood in support of the rule, and Wife, 
Though the promises be laid in the two first counts to be 
made to a wife as admmistratrix, yet the defendant being against* 

stated to have become indebted to her after the death of the Watts, 
intestate for goods sold to him by her, it is clear that she 
could only sue for the price in her ow’u right, and that the 
words added, as administratrix^* are mere surplusage, 
and must be rejected as inconsistent Avith the facts alleged 
in those counts. The defendant could not have set off to 
those counts a debt due to him from the intestate. On the 
other hand, an account stated with her as administratrlv, on 
which the defendant is charged in the third count, could 
only be upon matters arising in the lifetime of the intestate : 
for if it were in respect of the goods sold by herself^ as 
suggested, it Avould not be true that the defendant ac- 
counted with her as administratrixj but in lur own right. 

The supposed case jmt in Ord v. Fenwick (a) is only ap- 
plicable to a count for money paid by an executor to the vise f 409 ] 
of the defendant ; and the joinder of a count for money had 
and received to the use of the executor, wdth one for money 
had and received to the use of the testator, w”is approved in 
Petrie v. Hamiai/y merely on the ground of practice, with- 
out entering into the reason of it, or considering whether 
any facts could be combined which would warrant it, like the 
case suggested in Ord v, Fenwick^ and which was the real 
truth of that case. [^Lawrenccj J. Wlierc is the inconve- 
nience of joining the counts in the present case ? In Rogers 
V. Cook, (6) where a count in indebitatus assumpsit to A. as 
administrator, was holden not to be joinable with a count on 
an insimul computasset, the only reason assigned is, because 
the costs to be recovered arc entire, and then the plaintift' 
can never distinguish Jiow much he is to have as ad- 
ministrator, and how much he is to hold as his own. But 
here no such inconvenience can ensue j for though the ad- 
ministratrix might have sued in the third count on her own 
right, yet having sued as administratrix, and as the whole 


sum 


(«) 8 East, 104, 


X2 


(i) Salk, 10. 
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sum recovered will be assets, the costs must necessarily be 
assets also.] No answer being given, 

Lord ELLENnoiiour.ii, C. J. I wish that the rule which 
was long ago laid down in Bull v. Palmer (a) had been 
abided by, Tliat where the money when recovered would be 
assets, the executor may declare for it in his representative 
character. The same doctrine was again laid down in 
Mafion v. Jackson ; {h) and the same principle has been 
recognized in modern times in King and Others v. Thom; (c) 
and in Cockerifl v. Kynaston^ (d) by Mr, Justice Bidter. In 
King v. Tliom^ the jilaintifls declared as executors upon a bill 
of exchange indorsed to themselves in that character; and it 
was holdcn well by the Court: and that such a count might 
be joined with other counts for money had and received by 
the defendant to the use of the piaintills as executors, and 
orf an account stated with them as such ; and yet no doubt 
the cause of action in the first count arose in the time of the 
executors; and the very reason assigned in Jiogers v. Cooky 
as reported in Safkcld (which is not mentioned in the other 
reports (e) of the same case) wliy a count as executor can- 
not be joined with one in the ])laintitr'.s own right, namely, 
because the costs to be recovered being entire, cannot be 
severed, shews that the principle of those cases is right ; for 
where the costs when recovered will belong to the same 
fund which is to receive or ])ay the damages, there being 
no need of severance, the reason of the thing would ^var- 
rant the joining' of the counts. Lord C. J. Lee, indeed, in 
the case of Hooker v. Qui/lcr (/) objects to Salkeld*ii re- 
port of Pagers v. Cook xis coming on upon demurrer ; for 
That the defendant having pleaded a frivolous ])lea, when 
the Court saw the record they abated the writ, because there 
appeared two incompatible demands (in that, how^ever, lie 
could not have been accurately reported :) and he says, that 
" the true reason was on account of the damages which were 
entire ; and that the Court could not say what damages the 

(a) 2 Lev. ta.S. (6) 3 Lov. GO. 

(r) 1 Term ]lcp. 437. (i/) 4 Term Rep. 23 J, 

(t) i Show. 3GG, and Carih. 235. It appears by all the reports of the case, 
lliat the plaintitV declared in the count on the insiniui comjp.dussct simply in 
his own n:tine, not sayinp; as administrator. 

(,/*) 1 Wils. 172. Th^ report in Carihew states it to have been on demur- 
rer lo the pica, 

plaintiff 
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plaintiff was to have as administrator, and Mdiat hi proprio 
jure.'' It certainly is the more convenient rule to say, that 
counts * may be joined where the fund out of wliicli tlie 
damages are to come, or to which they are to be a])plied, is 
the same; but it must be admitted tliat the determinations 
have not been uniform to that extent; but the labour has 
often been to sliew that the plaintiff was bound to sue in the 
same character in all the counts. Now, it cannot be said 
that the administratrix sold the goods after the death of the 
intestate in her representative character, though tlic promise 
may have been made to her in that cliaracter. All the 
counts, indeed, arc founded upon acts dojie with the admi- 
nistratrix herself after the death of her intestate, and the 
promises must have been made to herself, though they may 
have been made in relation, to the character with which 
she was invested. The last count states that the money 
M-as due and owing from the defendant io the said 
Mathew Jane, &c.; and in each count there is a s|)e- 
cific promise alleged to have been made to iherny though 
with reference to the Avife’s representative character. In eacli 
count, therefore, the promise may be considered as made to 
her in the same character : it is made to her pvrsonalhj^ but 
connected Avith her character as administratrix. Therefore, 
there being the same consideration inducing to all the pro- 
mises, and the promises being to the same persons in the 
same characters, I ^ec no reason Avhy they may not ])e 
joined in the same declaration. Whether the plaintilfs 
might have sued in their oavu characters is another (jues- 
tion, affecting the right to costs, Avhich may arise lierealU'r, 
and upon Avhich it is unnecessary to say any thing at present. 

Guose, J. The best line to adopt in dc'tcrmining Avhelher 
the counts may be joined, is to consider Avhether the sum 
when recovered Avould be assets. Noav here the promises are 
all laid to the Avife as administratix, and all the damages 
Avill be recovered in her representative capacity ; the counts 
may, therefore, be joined. 

Laavrence, J. 1 think these counts may be joined. The 
reason Avhy promises made to a plaintilF in his OAvn right 
cannot be joined Avith promises to him in his representative 
character is, because the funds to which the money and 
costs to be x'ecovered arc to be applied, or out of which the 

costs 
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1805. costs are to be paid, are different. In one of the cases the 
given is, because the costs are entire ; in another case, 
ami Wife, because the damages are entire : but neither of those reasons 
spply Here ; and where the sum recovered and the costs 
aftfdnse niust be applied to the estate of the intestate, I think the 

Watts, counts may be joined. There has certainly been a contra- 

riety of decisions on this subject ; but it appears to me that 
those cases in which the rule has been laid down, that 
counts may be joined whenever the money recovered under 
them would be assets, afford the best guide to us. The 
question of costs is a matter of very difterent consideration, 
on which many of the contrary decisions have proceeded. 
The reason why an executor suing in his representative 
character shall not be liable to costs if he fail is, because he is 
supposed not to bo cognizant of the contracts made by his 
testator ; hut as he must be cognizant of all contracts made 
by liinisclf personally, though in his representative character, 
and as he might declare upon them in his own right, there is 
reason why he should not be exempt from costs in case he fail 
ill his action. 

Le Blanc’, J. The plain and intelligible line is, that the 
counts may be joined whenever tlic money when recovered 
[ 413 ] would be assets. Then as the money to be recovered here 
ill all the counts would belong to the plaintiffs in right of 
the representative character of the wife, there is no misjoin- 
der of them ; and I sec no reason why the promises in the 
two first counts may not be laid as made to the wife as admi- 
nistratix consistent ndth the truth of the case. As suppose 
the defendant had contracted in Avriting, that in considera- 
tion that the plaititiffs >vould sell to him certain goods which 
V liad belonged to the intestate, he promised that he would pay 
her for them as administratrix 5 and so with respect to the 
last count, the defendant may have accounted with the plain- 
tiffs, or with the auctioneer for the price of the same goods ; 
and upon .such accounting, knowing in wdiat right the goods 
were sold, he may have promised to pay her for them as ad- 
ministratix. Therefore, where all the promises are laid to 
have been made to her in her representative character, and 
wiiere the damages and costs wiien recovered are to go to her 
in the course of administration, I think these counts may be 
joined. Judgment for the plaintiffs. 
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Towjer against Cambrom and Kbnnbdy. 

T he Plaintiff declared as payee of a promissory note, dated 
27 th of Februar^y 1798, against the defendants as drawers, 
whereby they promised to pay, two months after (Icmaiid, 
to the order of the plaintilF 160 J.; and averred, that she 
made no order for payment to any other * person, and 
demanded payment on the 19th of Aprlly 1800 ; in consider- 
ation whereof, &c. the defendants promised to pay, &c. 
The declaration also contained the common money counts. 
To which Kennedy pleaded, in addition to the general issue, 
that the plaintiff' ought not to have or maintain her aforesaid 
action thereof against him ; because after making the said 
several promises in the declaration, if any, ^^c. viz. on tiie 
9th of December y 1803, at, &c. he became a bankrupt within 
the meaning of the several statutes concerning bankrupts; 
and that the several causes of action aforesaid in the decla- 
ration mentioned, if any, <^c. accrued, and each of them 
did accrue to the plaintiff' before such time as he, Kemudf/ 
became a bankrupt, &c, and concluded to the country. To, 
this there was a demurrer, assigning for special (pauses, that 
it is not alleged in the plea that Kennedy became a bank- 
rupt before the commencement of the suit ; but, on the con- 
trary, it appears by the plea that he became a bankrupt 
after its commencement ; and that it docs not a[)i)ear that 
any commission of bankrupt had been awarded or issued 
against the said defendant upon his said bankruptcy, tkc. or 
that he has obtained his certificate under such commission, 
and duly surrendered himself, and conformed as by the 
statute, &c. is directed, or that the certificate was allowed, 
&c. before the commencement of this suit; and also for 
that it is alleged in that plea, that the plaintiff* ought not to 
have or maintain her action against him ; whereas the mat- 
ter of the plea appearing to have arisen subsecpient to the 
commencement of this suit, it ought to have been plcailcd in 
bar of any further maintenance of the said action; and 
should have been pleaded as a pica jmis darrein continu- 
ance, and the trading, petitioning creditor’s debt, bankrupt- 
cy, &c. should have been specially set forth. Joinder in de- 
murrer. 
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Lames j in support of the demurrer. The question resolves, 
itself into the first cause of demurrer assigned, Whether the 
plea ought not to have averred that the defendant became a 
bankrupt before the commencement of the suit? for the 
stat. 5 Geo, 2. c, (30. s. 7* only gives this general form of 
pleading in a certain case ; that is, in case any such bank- 
rupt shall afterwards be arrested, prosecuted, or impleaded 
for any debt due before such time as he became bank- 
rupt;’" in which case the statute says, such bankrupt shall 
he discharged upon common bail, and shall and may plead, 
in general, that the cause of such action did accrue before 
such time as he became bankrupt; and may give this Act 
and the special matter in > evidence."^ If, therefore, the 
bankruptcy happened after the commencement of the suit, 
it must be pleaded specially; and this is consonant to the 
general rule of law in other cases, that in every plea in bar, 
which is [)1ca(le(l in chief, all the facts in the plea w’hich go 
to sustain the bar must appear to have happened before the 
action commenced ; and though a bankrupt who conforms 
himself to the law, even subsequent to flic action, has a good 
plea in bar to the action, yet he must plead it with all its 
necessary circumstances as other bars at eornnion law, and 
cannot avail himself of this genenil and compendious plea, 
except in the given case provided for by the statute, where the 
bankrupt shall be impleaded afterwards for any debt due before 
the bankruptcy. 

Scarlett, contra, was stopped by the Court, after having re- 
ferred to Willan v. Giordini, B, li, T/’h/.1782, (a) which over- 
ruled Parishv, Salkeld; (b) tl)#ugh the plea there having been 
put in after issue joined, w as plainly a plea 2)uis dairein con- 
tinuance; and to Miles v. Williams, (c) where a similar plea 
upon the former statute of bankruptcy, 4 Ann. c. 17. s. 7. to 
the same effect w’as holdeii good. 

Lord Ellenborough, C. J, It is enough in this case 
which comes on upon demurrer to say, that this is a plea 
given by the statute, and that evejry w^ord required by the 
statute is to he found in the plea. All the rest is matter of 
evidence. If upon looking at the memorandum of the 
record at nisi prius, and at the certificate given in evidence, 


{a) Co. Bank. Laws, 35G. {b) 3 Wils. 139. (c) 1 Pr. Wms. 249. 

I should 
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Tlie King against Nield and Seven Others. iVednesday^ 

May 22d. 

rHlIlIS was a conviction xipon the stat. 39 and 40 Geo. 3. The stat. 39 
-I c. 106. s. 1 and 2. (the form of wliich is given in a schc- c!iog!^ enacts*, 
diile to the Act) which stated that on the 28th of Novimbery 
45 Geo. 3. the Defendants were convicted before J. L. and writinRor not, 
ILJ. Esqnires, two justices of the peace for the ^<>tinty of 
Lancaster f of having, on the 1st of November in the year nufacturera 
aforesaid, at Chalton Roto, in the county aforesaid (each and Iny^pcrson*”^ 
every of them then and there being workmen in the inami- on 

facture of cotton) been unlawfully concerned in the making 
of and entering into a certain agreement for the purpose 
then and there controlling W. Jlorrodaile, &c. then and shall he iiie- 
therc carrying on the manufacture and trade of cotton spin- ^|\!esTtiIm- 
ning, as masters and partners, in the conduct and manage- "'***>; *o*‘™. of 
merit of their said trade and flianiifacture : tlie said agree- whidi the *of- 
nicnt not being a contract made between any master 
journeyman or manufacturer, for or on account of the work or ed; held, that 
service of such journeyman or manufacturer, contrary to the aUeging gene- 
form of the stat. 39 and 40 Geo, 3. intitled, &c, ; and the said rally that the 
justices did thereby order and adjudge the defendants for the were concern- 
said offence to be severally committed to and confined in the 
common gaol for the said county tor tlic space of three tain agree- 
calendar months. The Sessions on appeal confirmed the 

conviction : which being removed into this Court by certio- controlling 
® ^ A. B." &c. 

without stat- 
ing what the agreement was (even if a departure from the words of the statute in stating the 
agreement to be for the purpose of controlling, ^c, instead of for controlling, 6cc, would not 
at any rate have been a fatal variance) was bad. 

ran, 
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I should see that the defence did not arise till after the action 
brought, I should say that the certificate did not apply to the 
plea so pleaded ; and the result would be the same if it appeared 
upon the face of the record that the bankruptcy did not happen 
till after tlie action brought; but that does not appear to 11 s at 
present. 

Lawrence, J. If it turned out at nisi prius that the de- 
fendant was not a bankru])t till after the exhibiting of the 
plaintiffs bill, I should say that the certificate did not apply to 
this plea. 

Per Curiam y Judgment for the defendant, 
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rarif objection was taken that the conviction ought to have set 

The King agreement itself, in order that the Court might judge 

^airne whether it were an illegal agreement for the purpose of con- 
and Others. master manufacturers within the meaning of the 

[ 418 ] of Parliament j and that the form of conviction given by 
a. 12. of tlie Act, and set forth in the schedule, which directed 
the offence to be slated, did not dispense with the necessity of 
setting forth the agreemeniy which was the corpus delictiy but 
merely the evidence of it. 

Scarlett now shewed cause against a rule for quashing the 
conviction. The statute meant to give a compendious form 
of conviction 5 and, therefore, it is sufficient in staling the 
offenccy as required in the schedule, to state it in the enact- 
. ing words of the statute; and any writing or conversation 

whereby the defendants bound themselves to each other to 
accomplish tlie purpose of controlling their masters is merely 
evidence of the offence, \vhieh, it is admitted, need not be 
set forth, and not the offence itself. In luauy cases the set- 
ting out of the agreement itself in words would not afford 
any help to the Court in construing the conviction. For the 
agreement, though intelligible to the parties themselves, and 
capable of being rendered so by collateral evidence to the 
magistrates who here supply the place of a jury, might yet 
have no reference in terms to the trade, h(»vever clearly the 
intent to produce the effect charged might appear from con- 
comitant Acts, all of which it would be difficult if not im- 
practicable to set forth; but the gist of the offence is the 
intent and purport of the agreement. This is very different 
from charging the offence of sending a threatening letter, 
which letter must be set out in the indictment; because un- 
less it appear upon the face of the letter itself to contain 
threats of the sort described in the Act of Parliament, the 
offence is not within the Act; and no parol evidence can 
supply the deficiency. The like observation applies to the 
case of forgery: the Instrument itself alleged to be forged 
must be set out verhatimy in order that the Court may see 
that it is such an instrument as the law has prohibited to be 
forged; but it is different in the case of an offence which 
may be collected from a variety of acts and words, which 
serve to explain the intent and purpose of the offenders; 
and this incongruity might ensue from requiring the agree- 
ment 
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jnettt itself to be set forth, that if it did not purport on the 
face of it to control the masters, but could only be shewn to 
do so by averments, such averments would appear to be iu 
contradiction to the agreement itself. In Rex v. Fuller (a) 
it was deemed sufficient in an indictment on the stat. 37 
Geo. 3. c. 70* which makes the maliciously and advisedly 
endeavouring to seduce any soldier from his duty and alle- 
giance to the King a capital offience, to charge generally that 
the defendant did maliciously, &c, endeavour to seduce one 
M. Lowe/' a soldier, from his duty and allegiance, without 
stating the means by wiiich he so endeavoured. He also 
referred to a later case of the Tlie King v. Moors and otherSy 
before all the Judges, on which he principally relied (which 
lie stated very shortly ;) where, in an indictment on the 
stat. 37 Geo. 3. r. 123, against administering unlawful oaths, 
it was holdcn not to be necessary to set forth the oath itself ill 
the indictment, {b) 

Erskmey 

(a) 1 Ilos. Sc Pull. 180, and one East’s P. C. 92, S. C. 

(/;) The King v. Moors and others, MS. Tlicse derendants were tried at tlic The stat. 
Suniincr assizes, 1801, at Lancaster, before Lord Alvanley, C. J. of C. P. upon Oeo. 3. c. 123# 
an indictnicnt framed on the stat. 37 Geo. 3. e. 123, against administering un- makes it felo- 
luu ful oaths ; the 4th count of wliich stated tliat the defendants, after the i>as8ing ny for any per- 
i)f that Act, viz. on the 12th of March, 41 Geo. 3. at Holton, in the county of son in any man* 
Lam*astcr, feloniously did administer, and cau.se to be administered to one John ner or form 
Ilowarth, a certain oath and engagement, then and there accordingly taken by whatsoever, 
the said J. H. and which oath and engagement was then and there intended to to administer, 
bind the said J. H., so then and there taking the same, not to inform or give A:c. any oath 
evitlcnce against any member of a certain society formed to disturb the public purporting or 
peace, for any act or cxprcs.sioii of his or theirs done or made, collectively or intended to 
individually, iii or out of tliat or other .similar societies, in pursuance of the bind the party 
spirit of that obligation; against the form of the statute, and against the peace, to engage in 
Arc. The Hth eouiit charged that the defendants were aiding and assisting at the any seditious 
taking of a certain other oath and engagement tlien and there taken by the said purpose, or to 
J. H., and intended to bind the said J. H. so then and there taking the same disturb the 
not to give evidence against any associate in certain a-ssociations and societies public peace, 
of persons formed for seditious purposes, against the form of the statute, Ac. or to be of any 
There were other counts for aiding and assisting, and others stating the objects society, Ac. 
of the oatli administered, and the objects of the society differently and more formed for any 
generally, adapted to several prohibitory parts of the statute. such purpose. 

It was moved to arrest the judgment, because, 1st, the oath ought to have Ac. or not to 
been set forth in such a manner that the prisoner might know ^hat he was inform or give 
to defend himself against. 2. That such an indictment would be bad at common evidence 
law, and that though tlie 4th clause has dispensed with the words, the purport against any 
must still be set forth. 3. That at all events the other counts (besides the 4th and associate, Ac# 

And by s. 4. 

it shall not be necessary in an indictment for any such offence to set forth the words of the 
oath, but it shall be sufficient to set forth the purport of it, or .some material part thereof; 
held, that an indictment charging that the defendants administered to J. H. an oath intended 
to bind him not to inform or give evidence against any member of a certain society formed to 
disturb the public peace, for any act or expres.sion of his or theirs, Ac. is good, without alleg- 
ing the tenor or purport of the oath to be set forth, and without shewing in what uauner the 
public peace was meant to be disturbed by such society, ^ ^ 
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Ersklne^ contrh (with whom were GarroWj Yates^ Fer^ 
gusson, and Hard//,) All the policy and convenience of 
the law^ the certainty of justice, and the weiglit of pre- 
cedents, 


8th) were too general, in merely stating the object of the oath to be (in some) 
“ to engage the party taking it in seditious purposes, and to disturb the 
public peace (and in others) “ to be of a certain association of persons, the 
same being an association formed to disturb the peace ; without stating what 
the seditious purpo.ses were, or in what manner the peace was to be broken ; 
there being the same reason for setting out the same as in an indictment for 
obtaining money by false pretences, where the false pretences used must be set 
out. Itex. V. Lloyd (a) 4th, That in no count of the indictment is any oath 
or the purport of any oath set forth, as required by the Act; 5th, That there is 
no viinu£ laid as to the association or society inentioiicd in the indictment. 

Lord Alvanley was of opinion tit the trial, that the statute created two 
offences, or rather two branches of the same offence; that of administering or 
assisting in administering an oath or engagement, which was by the parties 
administering the same intended to bind the party taking it to certain acts, 
whether it did or did not upon the face of it purport so to do ; for the oath or 
engagement might purport nothing; as if it wi re I swear,^' or ‘‘ I swear 
to be true and tlnn*efore that the Act intended that it should be sufficient to 
allege and prove what the object of the oath and engagement was, without 
stilting any words at all ; and that the offence being described in tlie words 
of the Act was well described. But that supposing the olijection made 
to the generality of the counts wa.s good, which ho did not admit, yet that 
in the 4tli and 8tli counts a material part of the oath or engagement was 
set forth according to tlie 4tli clause of the Act. His Lordship tlierefore gave 
judgment of transportation, but reserved the execution of tlie sentence till be 
had consulted tlie Judges. Some other questions arose on this and other 
trials agaiii'it some of the defendants for other simihir offences, which w^ero 
Where the reserved for the consideration of the Judges at tlie same time. In one of the 
witness cases, two witnesses swore to some words by w^ay of oath, spoken by the 

swearing to prisoner, who held a paper in his hand while he uttered them ; and it was 
the words spo- insisted that no parol evidence could be given of what he said, because notice 
keji by way of was not given to proiluee that paper from whicli it was supposed he had read 
oath by the them, though the witnesses did not see the w ords contained in the paper which 
prisoner when he had in his hands. Lord Alvanley was of opinion that no such notice w us 
headminister* necessary, and admitted the evidence. This was the only trial in which the 
cd the same, paper containing tlic oath was not produced. The follow ing is a eojiy of the. 
said, that he oath produced on the trial of Moors and IMosclcy : “ In the awful presence of 
liebf a paper God, I B. voluntarily vow^ and declare that 1 will persevere in cndcavonriiig 
in his hand at to form a hrotlierliood of affection among Englishmen of every religious com- 
the same time miiiiity, and I will also persevere in my emieavours to obtain an equal, full, and 
when he ad> adequate representation of all the people of England. Likewise I do vow and 
ministered the declare, that neither hopes nor fears, rewards nor punishments, shall ever 
oath, from induce me directly or indirectly to inform or give evidence against any of this 
which it was society, for any act or expression of hi.s or theirs done or made collectively or 
supposed that individually in or out of this or other similar societies, in pursuance of the spirit 
he read the of this obligation.'’ An objection was made at the trial to the admission of 
words; yet any parol evidence to shew the real object of the oath; which, it was said, 
held that par* must speak for itself: and that inasmuch as no seditious purpose appeared 
ol evidence of upon the face of it, no parol evidence, could be given to shew that the brother- 
what he in fact hood mentioned in it was of a seditious nature. But his Lordship was of 
said was siiffi- opinion that declarations made at the time by the party adininiitcriiog such au 
eient, witliout oath were admissible to prove the real object of it. 
giving him no- 


tice to pro- 
duce such 


(fl) 3 East’s P. C. 1123. 


paper. Vide 

Jacob V, Lindsey, 1 East, 460. Where thcoatli on the face of it did not purport to be for a 
seditious purpose, yet held that evidence might be given to shew that the brotherhood therein 
referred to was a sedititns society. 

In 
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cedents, with the exception of the case last mentioned, are 
against this general form of conviction ; and the only argu- 
ment in favour of it is by imagining extreme cases, * where 
it might be difficult to frame a sufficient statement of an 
offence consisting of a variety of acts; but that difficulty? 
which can in every case be surmounted by pains and dili- 
gence, is no reason for breaking in upon a wholesome rule 
of law, which is even more necessary to be observed in con- 
victions before inferior magistrates, than in indictments be- 
fore the higher tribunals; namely, that every indictment or 
conviction should contain a charge of the oircncc Avith such 
certainty as that the Court may sec that the offender is 
plainly brought u-itliin the law which he is alleged to have 
broken ; so that an innocent person may not be condemned 
upon a misconstruction of the law, by an inferior tribunal, 
without any means of redress. The difficulties suggested 
would have applied as well to the case of a threatening 
letter; for that might re(]uirc extrinsic averments, in order 
to bring it within the statute, e. g. a letter may only con- 
tain an intimation to the party, that if he did not do a cer- 
tain thing which had been communicated to him before, 
the writer would do that which he had stated upon some 
former occasion, or Avhieh was to be found in such a pager of 
such a book. Yet it cannot be doubted, that if the threat so 
conveyed were capable of being shewn by proper aver- 
ments to be a threat of the kind prohibited by the statute 9 
Geo. 1, c, 22. the case would fall within it. And in Rex v. 
Lloyd (a) it was said, that the indictment ought to set forth 
the letter itself, in order that it might appear to the Court 
to be a threatening letter within the Act ; otherwise it m- ould 
be leaving to the prosecutor to put his own interpretation 
upon the letter, and to the jury the matter of law. And 
this rule is not confined to written instruments only, us in 
the cases of threatening letters and forgeries, but ns also re- 
quired in indictments on the stat. 30 Geo. 2. c. 24. for ob- 
taining money by false pretences. (6) So here, if the agree- » 
ment be not stated, it will be leaving to the magistrates 

In Micliaclmas Term, 1801, the Jndgcft, without jiving arty opinion against the 
other counts, all agreed tHat at any rate the 4tli and 8tli counts were good ; and 
that the other objections made at the trial were properly over-ruled. 

(«) 2 East’s P. C. 1122* ifi) JJex Mason, 2 Term Pep. 58. 
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1805. below, to put their own interpretation upon it in point of law} 
and they may determine an agreement to be for controlling 
ocaimt a master in carrying on his manufacture, which tliis Court, 
imdO^ers view of it, might hold to lie perfectly legal, and not 

* within the scope and intention of the statute. As if the de* 
fendants had been required to work on Sundays, and had en- 
tered into a resolution not to do so ; this might truly be said 
to be a controlling of the masters in their trade, in the general 
way here stated ; and yet such an agreement would be not 
only legal but laudable. The general form of conviction given 
by the Act Was merely to supersede the necessity of setting 
out in the conviction all the evidence of the offence necessaiy 
to prove the charge, but not to dispense with a legal and 
certain description of the offence itself, which is required to be 
set out in the schedule; andthe cmendatory Act of the 41 Geo, 3. 
c, 38. docs not alter the form of conviction in this respect. 
So in 'Rex v. Juices, (a) a proviso in a penal statute that no con- 
[ 424 ] viction for any offence under that Act should be set aside for 
want of form, provided the material facts alleged were proved, 
was deemed not to dispense with the allegation of any material 
fact. At any rate, the substance of the agreement ought to 
have been set forth, without which the offence imputed to the 
defendant cannot be said to be stated. But if it be sufficient 
to state the offence generally in the words of the Act, at all 
events, those words should be literally pursued. Now the 
Act prohibits agreements for controlling any person carrying 
dn any manufacture, &c. ; but the conviction is for entering 
into an agreement for the purpose of controlling,” &c. And 
though the difference may seem to be small, yet in a case of 
this sort even a literal variance is important. 

Lord Ellknborough, C. J. Where a statute (37 Geo, 
3. c. 70 ) made the endeavour to seduce soldiers and sailors 
in the King’s service from their duty and allegiance, an 
offence, it was decided in Rex v. Fuller not to be necessaiy 
to set out in an indictment for that offence the evidence by 
which that endeavour was effected ; because it w^as considered 
that the endeavour to seduce, might consist of a variety of 
acts all originating in the same purpose, and tending to the 
game conclusion, forming altogether the offence described 

(tf) 3 Term Rep. 542, 

in 
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in the Statute by the word endeavour ; and therefore that it 1805. 
was sufficient to describe it by the same word in an indictment, 

But I do not know any case where an offence consists in words iMxmt 

or writing where the same general and compendious method 
of describing it has been deemed sufficient, without stating 
the words or writing necessary to constitute the offence. It is 
said, however, that the case of The King v. Moors and others^ 
is an authority to that extent. I have no knowledge of the 
particular circumstances of that case, and therefore can give [ 425 ] 
no opinion upon its application to the present. But giving 
full effect to the general statement which has been made of it^ 
at least it may be collected that the indictment there pursued 
the exact description of the offence in the statute ; whereas 
here there is a variance even in that respect. It is said, that 
the agreement in terms might be such as, if stated, would con- 
vey no information to the Court as to the object of it : but in 
whatever terms it were conceived, if the object of it were really 
such as to bring the case Avithin the meaning of the statute, 
there could be no difficulty in shewing that by proper aver- 
ments. For example, if the agreement by the journeymen 
were to meet in a club at a public house for certain objects,'' 
the mere meeting there in pursuance of such agreement would 
not convey any information as to any object within the pro- 
hibition of the statute : but if it were also shewn that there 
was a rule of the club that the journeymen should meet 
there for the purpose of controlling their masters in their 
trade, the conviction ought to go on and incorporate that 
rule with the object of the meeting ; for that would be a 
part of the agreements In all instances where jurisdiction is 
given to inferior magistrates, in certain cases, it is necessary 
that the Court should see that they do not exceed that juris- 
diction. The statute in question gives the magistrates a 
summary jurisdiction to repress agreements by journeymen 
for controlling their masters in their trade j they should there- 
fore have stated what the agreement was, in order that the 
Court might see whether it were an agreement for oontroll-' 
ing the masters in their trade within the meaning of the 
statute. And it is necessary to shew a criminal object, as ^ 
well as a criminal intent. The only exception that occurs to [ 426 ] 
me to the general rule is in the case of high treasoni where 

the 
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the crime lies in the intent; but there the overt act, by which 
that intent was manifested, must be stated ; though if that 
overt act consisted of a letter, the contents of it need not be 
set forth. But here the offence does not consist in intent 
merely. It is not enough that the agreement should he for the 
purpose of controlling, that is, with intent to control ; but it 
must be entered into for controllings that is, for effecting that 
object ; and I cannot say that this was such an agreement, 
without seeing what it was. 

The other Judges inclined to the same opinion, but expressed 
some doubt upon the case, grounded on the authority of Re 
V. Fullers and particularly on that of Rex v. Moors and otherss 
which not having been fully stated, they wished to have an 
opportunity of looking at it ; though they observed, that at any 
rate the conviction in this case had not pursued the veiy words 
of the Act, which in cases where a summary form was given, 
was at least the safest way. Tiie case therefore stood over for 
this purpose till Saturday, when 

Lord Ellenborougii, G. J. said, that they had looked 
into the case of The Kmg v. Moors and otherSs (a) which had 
been referred to in the argument, and they were all satisfied 
that the opinion which they had before formed was right. That 
the case cited had turned upon the particular wording of the 
Act of the 37 Geo. 3. c. 123. 


Conviction quashed. 


(tf) Vide ante, 410. 
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The King against Russell* 


ocaip^fng one Defendant was found guilty at the last assizes at 

sideofapubiic * Fxetefs upon au indictment for a nuisance, wliicli stated 
he, before and at the times after mentioned, M^as and still 
loadfng'^aiid'” proprietor of divers waggons for conveyance for hire of 
unloading his goods of Others, to and from Exeter; and being such pro- 
rBvefa”ho^°rs he, with force and arms, on 1st of January 1802, 

at a time, both 

day and night, and having one waggon at least usually standing before his warehouses, to that 
no carriage could pass on that side of the street, and sometimes even foot passengers were in* 
commoded by cumbrous goods lying on the ground on the same side ready for loading, is in* 
dictable for a public nuisance, although there were room for two carriages to pass on the op- 
posite side of the street. 

and 
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and on divers other days and times between that day and the 
8th of January, 1803, in the parish, &c. in the city and 
county aforesaid, without any just cause or excuse, but 
wrongfully and unlawfully, did cause and permit divers, 
viz. 20 waggons to stand and remain for a long time, 
viz. ten hours on each day before his warehouse, situate 
in a public street and highway, called Soutligate-streei, witliin 
such parish, city, and county, and divers cumbrous and other 
parcels, which had been conveyed, or were intended to be con- 
veyed, in such waggons, to lie during such time scattered 
about such public street, to the great hindrance, impediment, 
and annoyance of all his Majesty’s subjects passing and repass- 
ing such street, &c. The 2d count charged, that the defend- 
ant permitted divers waggons to stand in the said public street 
and highway, and there to remain before his warehouse for 
a long and unreasonable time, viz. &c. by which the King’s 
subjects were during that time much impeded and obstructed, 
&c. There was a third count for similar nuisances, from 
the 8th of January to the day of the presentment. It ap- 
peared at the trial before Thompson, B. that one, or two, 
and sometimes three large waggons of the defendant, Avere 
for several hours, both day and night, standing in a street 
37 feet wade before his Avarehousc, and usually occupied one 
half of the street, so that no carriage could pass on the oppo- 
site side, the gutter being in the middle of the street. That 
the Avaggons Avere loaded and unloaded in the street, and the 
packages tlirown down on the same side of the street, so as 
frequently with the Avaggons to obstruct even foot passengers, 
and oblige them to cross the gutter to the other side. It Avas 
contended on the part of the defendant at the trial, that it 
was not every public inconvenience Avhich Avas a nuisance. 
That partial obstructions of this kind, which arose out of 
the necessary means of cariying on trade and business in a 
populous city having narrow streets, and the access to 
houses necessarily confined, did not constitute a nuisance, 
the public passage not being impeded, though narrowed by 
such partial obstructions. That the same thing happened, 
though in a less degree, in the necessary carriage of goods 
to and from eveiy tradesman’s shop in a street; and it Avas 
sufficient if no unreasonable time were consumed in the 
VoL. VK Y loading 
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loading or unloading of tlic goods. The scaffoldings erect- 
ed in the street before houses under repair, stood upon the 
same plea of necessity, though the passage were thereby 
greatly obstmeted for the time. And the same reasoning 
tippli(‘d to carriages stopping before the doors of inns and 
other places. The learned Judge, however, left the case to the 
jury upon the whole matter, and they found the defendant 
guilty. And now the defendant being brought up to receive 
judgment. 

The Solicitor General, Praed, Serjt. and Dampier spoke in 
mitigation. They did not deny that the carrying on the busi- 
ness in the street, as had hitherto been done, in the manner 
proved, was a nuisance. But they endeavoured to distinguish 
between a systematic course of carrying on the defendant’s 
business by loading and unloading his waggons as a matter of 
C(»urse in the street, and the doing it only occasionally when 
the press of business in so large a concern as that carried on 
by the defendant, who was the principal waggoner in the west 
of and wliose establishment in trade was upon the 

largest scale, was such as to oblige him to do so for want of 
room in his yard within the scite of his warehouses. And they 
offered, on the jiart of the defendant, to undertake that in 
future he would never have more than one waggon at a time 
gttindiug in the street, and that only during the time necessarily 
consumed in loading and unloading it. 

Lens, Sei’jt. and East for the prosecution (and Clapp was 
with them) contended, that the defendant was not entitled 
to carry on in tlie public street any part of his business, 
however large in itself and inconvenient to be carried on 
within his own premises; and said that the prosecutors, 
who had a public duty to perform, could not enter into such 
an agreement as that suggested, which lett the defendant to 
judge of the necessity of using the street for carrying on his 
business, and was in truth consenting to the continuance of 
the very nuisance complained of, though in a less degree than 
what had before existed. That this was the same sort of 
claim on the part of the defendant as was some time ago 
set up by the coach-makers in Long Acre, who were desirous 
of placing their carriages out in the street before their shops 
for public view ; but finding that they had no such right to 
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use the j)iiblic highway, they desisted, and now exhibited 1805. 
theii' carriages by opening the fronts of their shops. They 
stated, that the sole object of the prosecution was to prevent agaimt 
a repetition of the nipsaiice. Russell, 

The Court, then said, That it should be fully understood 
that the defendant could not legally carry on any part of his 
business in the public street to the annoyance of the pub- 
lic. That the primary o])ject of the street was for the free 
passage of the public, and any thing which impeded that 
free passage, without necessity, was a nuisance. That if the 
nature of the defendant’s business was such as to recpiire the 
loading and unloading of so many more of his waggons than 
could conveniently be contained within his own private pre- 
mises, he must either enlarge his premises, or remove his busi- 
ness to some more convenient spot : but the Court could not 
be parties to any compromise for his using the street as his 
own for any part of his business. That this was a species of 
nuisance to be found in many other places, and was fit to be 
suppressc'd ; and, therefore, they directed that the defendant’s 
recognizance should be taken for his appearance in Michac/mas 
Term next, if called upon, to receive judgment; and that 
either party should be at liberty to make alhdavits as to what 
had been done to abate the nuisance in the mean time. 


JYTE 


Billets 


The King against Coggan and Another. ^ ^ 

Saiurftrn/, 
May 25 til. 

J^ITE Solicitor General and tVood applic-il for a manda - a 
mus to the lord and steward of the manor of 
liillets to admit Mr. Williams to a cojjyhold tenement a manor to ad- 
within the manor, which his father, to %vhom he was heir 
at law, was entitled to as a purchaser ; but the fatlier harl who 

died before admittance, (a) And they refcrrctl to Rex 

tic, ill order to 

try Ilia right, though equity liad liefore refused to compel tlic lord to admit liim, Ibr waiit ofliis 
shewing an equitable right to the property; hut if 1 here he a claim of a previous fine due to 
the lord in reyicct of the ancestor from whom the party claims, the rule will only he aranled 
on payment of such fiue or hues as shall be due. 


(rt) Where the ancestor had been adniitlcd, the Court, in Rex v. Rennctt, 
2 Term Rep. 197 , refused a mandamus to admit the heir at law, since he had 
as complete a title without as with admittance, as against all the world but the 
lord. 

Y2 


The 
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The Lord of the Manor of Hendon^ (a) where it was granted, 
and to the constant practice of this Court in like cases, to en- 
able a party to try his legal right. 

Park and Marryaty on sliewing cause now, referred to 
Williams v. Lord Lonsdalcy (b) where the same title was in 
dispute in the time of a prior lord of this manor : in which 
the right of this Court to grant a mandamus in these cases 
was much cpiestioned : and where finally the Lord Chan- 
cellor refused to interfere on behalf of the party now apply- 
ing, on the ground that his father was only a trustee, and 
there was no person existing for whom he could claim to be 
admitted. 

Lord Ellknborough, C. J. said, That he was aware 
that the jiower of this Court to grant a mandamus to admit 
to a copyhold had been cjuestioned on the other side of the 
hall; yet the Court having for many years past been in the 
habit of granting sucli writs upon a sufHcicnt prima fade 
title made out on the part of the person applying, he could 
not doubt their jiower in that respect. That he had him- 
self, when at the bar, freciuently obtained such writs, in two 
or three instances, against the noble Lord wdio had been 
named (Lord Lonsdale) to compel him to admit tenants to 
copyholds. 

The defendants* counsel then said. That they did not 
mean to deny the power of the Court (which had been ex- 
ercised in a very recent instance (c) since the case of Williams 
V. Lord Lo?isdal(i) to grant such a mandamusy where the party 
a[)plying could make out a fair title; but this they denied 
could be done by INIr. Williams in the present case : and, there- 
fore, tlicrc was no more reason for this Court to interfere than 
for the Court of Chancery, which had already refused a 
similar application on the ground of defect of right ; but at 
any rate, they observed, that there W'as a previous fine due to 
the lord in respect of the father, who ought to have been ad- 
mitted under the terms of the surrender, in right of wdiom the 
present applicant claims. 


(a) ^2 Term Rep. 4oi. (/>) 3 Ves.jun. 752, 4. 

^ Ti ) This was a inandamus granted to the Duke ol‘ Leeds to admit Mr. 
('’unuUy, for the purpose of enabling him to try his title to certain customary 
tenements in the iniinor of Wakefield in Yorkshire, for which he afterwards 
brought uu ejectment. Vide lice c/. Ctnglly v, Vernon, 6 East, 51, 

Lord 
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Lord Ellexborough, C. J. The case in Vesey proceed- 1805. 
ed upon the ground that there was no equity in the party 
applying to the Court of Chancery to induce that Court to aguimt 
interfere ; but it was there considered, that the legal estate Cogoan 
was in the trustee, whose heir now applies; and that is siilli- 
cient for us to act upon in giving him an opportunity of trying 
his title, which is all that the admission >vill enable him to 
do. Therefore, 

Per Curiam^ uj)on Mr. Willimm undertaking to pay such [433 ] 
fine or fines as shall be due to the lord. 

Rule absolute for a mandamus. 


Price, Bart, and Others against Woodborne. 

Saliirdaift 
May 2bi/i. 

T he venue in an action for goods sold and delivered, Though the 
was laid in London^ and was changt^l to 
upon the usual affidavit, that the cause of action, if any, 

' .XT ,7 a talse 

arose there, and not in London or e/seivherc out oj Ike afh<lavit, yot 

county of Lancaster. The plaintiffs afterwards obtained a 

rule nisi to discharge the rule for changing the i;erme, upon it hack to tho 

an affidavit that the plaintiffs received an order from the do- a 

fendant at Lancaster to send goods to him thither from Lon- without 

don by the first Lancaster ship; m consequence of which, the dertjikiug to 

goods Avhich were the subject of the action, wfre shipped on 

board the first Lancaster ship which lay otf Griffin'^ wharf, in that county. 

the county o/ Surry; which goods were since acknowledged to 

have been received. 

Liitlcdale shewed cause against the i*ule, and objected to it, 
because it sought to bring back the venue to London, Nvithout 
the usual undertaking by the plaintiffs to give material evi- 
dence in that county, (a) 

l^urrough, contra, mentioned Cailland v. Champion (b) as 
in point as to the plaintiffs' right to bring back the venue 
where it had been removed upon a false afiidavit ; and also 
referred to Collins v. Jacobs, (c) and Herring v. Ditrans, (d) 
to the same effect ; but he said. That the plaintiffs could 

(fl) Viile Watkins v. Towers, 2 Term Rep. 275. (,b) 7 Term Rep. 205. 

(c) 3 Bos. et Pull. 5T9. (<t) 1 Wils. 178. 


not 
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1805. not un(lerta3<c to f^ive material evidence in London, where the 

^ i. 'oemie was first laid, liecausc the cause of action arose in a 

Price, Bart. * ’ 

and Others third county, namely, Surry. 

Lord Elm:n«ououoii, C. J. Tlie idaintiffs have hrou^ht 

WOOPUURNE. , , , , . ,.11. 

this difhculty upon themselves, by having laid their venue at 
first in a wrong county, where no part of the cause of action 
arose ; which jircvcnts them from giving the usual undertaking 
alvvays n'cpiired, to enable a jdaiiitilT to bring back the vouie 
after it has been changed : and such being the general rule, it 
is b(‘tter to abide by it ; otherwise we shall have to try every 
cause, on a motion to change the venue ; and there must be a 
rule to shew cause, instead of a rule absolute in the first in- 
stance to change the t^enue. Tlierefore, as the plaintiffs cannot 
undertake to give material evidence in the county where the 
venue was first lailh 

iVr Curiam, Rule discharged. 


Saiur^w/i 
May 25 til. 


Foutv UL^ainst Imbkr. 


Where the (1c- 

feiulant in re- TN replevin, the Plaintiff declared for taking his goods on 
^ fhe l29th February y 1801, in his dwelling-house at the 
two years and St, Mary, Rotherliifhc, in the county of Surry, 

rent in aiUar; The Defi'iulaiit, 1st, Made cognizance as baililf of Thomas 
that tvli^a his wife ; and because tlie plaintiff for a 

time, viz. for lung space of time, viz. for two years and a quarter next 
iVquaVuMiiCi! before and ending on the 25th of Dcccmhcry 1803, and from 

hit; at Christ- thence until and at the said lime when, &c. licld and en- 

ma.s, isoa, the . , 

plaintiff hold joyed the said (hvelhng-house iii Avhieh, ^c. ^ as tenant 

pronn^s^ thereof to » the said T. A, and Jane his wife,’ by virtue of a 
huiTof ^ certain demise thereof theretofore made,^ at and under a 
virtimoi aotr- certain yearly rent, viz. the yearly reiit of 30/. payable 
tain donii.se qnarteiiv, viz. c)u 25th of March. Sec,} and because 67/. 10.s\ 
the plaintiff of the iTiit aforesaid for the said space of two years and a 
SiaUKfdid^^^^^^ ending on the said 25th of December, in the year 

hold and enjoy aforesaid, &c. M ere due aiul in arrear from tlic plaintiff to 
a^ tenant Oic said T. A, aiul Jane his M’ife, he distrained and avoAved 
thorootto V.B. |]je as a distress. The defendant, 2dly, Made cogiii- 

by virtue ot ^ ^ o 

the supposed 

demise 7nodo et forma, it is snffieient to entitle the defendant on a verdict on such issue, if he 
proved that the plaintiff' held of A, B. from the !i3d of October, 1801, and to recover for two 
years’ rent. 

* C 435 ] 
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zance as bailiff to T. Anderson alone, and avowed in taking 
in like manner for rent in arrear under a holding from liiin, 
3dly, The defendant made cognizance as bailiff to T. Ander- 
son and Jajie his wife; and because one M, Mitchell for a 
long time, viz. for two years and a quarter next before and 
ending on the said 25th of Dccembery 1803, and from tlienee 
until and at the said time when, &c. held and enjoyed the 
said dwelling-house, in which. Sic. as tenant thereof to tlie 
said T. A, and Ja/zc, hy virtue of a similar demise from 
them to him ; and bectause 67/. 10.s*. of the rent for the said 
two years and a (juarter, ending as aforesaid on tlie said 
25th December y 1803, Sec, were due and in arreary}*o/a the said 
N. Mitchell to the said T. A. uwd Jane, he avowed tlie taking 
as a distress. Tlie plaintitf in his plea in bar to the first 
cognizance, pleaded That he did not hold and enjoy the saitl 
dwelling-house in which, &c. as tenant thereof to the said 
T. Anderson and Jancy his wife, by virtue of the siqiposed 
demise thereof in the said lirst cognizance at and undi'r (ho 
supposed yearly rent in that cognizances also menlioned, in 
manner and form as there alleged, ^c. ; and pleaded like 
pleas in bar to the other two cognizances ; on which issue's 
were joined. At the trial before Heathy J. at the last A7ag- 
ston assizes, it appeared that the premises had been once 
holden by N. Mitchell ineiitioncd in the third cognizance as 
tenant to one Standfasty under a lease for seven years from 
1798; at 35Z. a-yoar ; and Mitchell underlett to Fortjj the 
plaintiff, who was in jiossession before and at the time of 
the conveyance to Anderson and his wife. The title of 
Ajidcrson and his wife to the premises Avas est.-Jilislied un- 
der a conveyance to them in fee from StamlJ'asfy by lease 
and release, dated 22d and 23d of December y 1801, in wliieh 
the premises were described as then in the tenure* or occu- 
pation of the plaintiff as tenant at will. It was thereupon 
objected by the plaintiff’s counsel, that the avo^vrv for two 
years’ and a quarter’s rent, ending at Christniasy 1803, upon 
an alleged tenancy of the plaintiff to Anderson, and his wifi^ 
for that period, was disproved by the evidence, which shew- 
ed that the holding under Anderson and his wife only com- 
menced two days before Christmas, 1801 ; and, conscfpiently, 
the plaintiff could not be said to have holden mid enjoyed 
under a demise from them for two years and a qiiartcr, end- 

ing 
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ing at Christmas j 1803 ; neither could so much rent be due to 
them ; and that the traverse comprehended the enjoyment as 
well as the holding modo et forma as alleged in the several 
cognizances; and a verdict was taken for the plaintiff, with 
nominal damages, with liberty to move to set it aside and enter 
a verdict for the defendant, if the Court should be of opinion 
with him upon the point. A rule nisi was accordingly ob- 
tained for that purpose on a former day, when Lawrence^ J. 
observed. That nothing appeared to shew that two years* and a 
quarter’s rent might not be due to Andei'son and his wife ; for 
the conveyance to them being before the Christmas quarter-day, 
the rent of the MicMelmas quarter preceding would be incident 
to the reversion. 

Lawes shewed cause against the rule, and contended, 
That the allegation in the defendant’s cognizance and 
avowry, that the plaintiff for two years and a quarter, end- 
ing at Christmas, 1803, lield and enjoyed the premises as 
tenant to Anderson and his wife, must be proved to the 
extent to which it was alleged ; the plaintiff* by his plea in 
bar hav ing traversed the holding and enjoying modo et forma, 
both of which were material. At common law the avowry 
was entire ; and the title must have been set out and proved 
as laid; and even since the stat. 11 Geo. 2. e. 19. the sub- 
stance of the title must be stated. Where time or a sum 
certain is material to be alleged, they may be traversed (a) 
though laid under a viz. : (h) aiiter where the m hole laid is 
immaterial, (c) 

Garrotv, Bay ley, Serjt. and Bichardson, vontrlt, were stopped 
by the Court. 

Lord Ellknuorough, C. J. It is unnecessary to revert to 
cases before the statute of the 11 Geo, 2. c. 19. s, 22. which 
meant to relieve landlords from the difficulties which they 
before laboured under in making avowries for rent, and 
gives the avowry and cognizance in as general terms as 
possible ; and there has been no case since that statute 
where, if it turned out that less rent w as due than the de- 
fendant had avow’ed for, he has not been holdeii to be en- 
titled to recover for so much as was due ; it is the constant 

(rt) Synimons i*. Knox, 3 Term Rep. 63. 

(t) Vide Grimwood v, Barret, 6 Term Hep. 460. 

(r) Osborne v, Rogers, l Saund. 267, 


practice; 
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practice ; and here too the defendant has made cognizance 
for rent due under the tenancy of • Mitchell during the same 
period; and there is nothing which proves the holding an 
enjoyment out of him but what proves it to be in the 
plaintiff. 

Per Curiam, Rule absolute, (a) 

(ti) Vide Harrison V. Barnb}", 5 Term Rep. c?13; where the avowant on an 
avowry for half a year’s rent, had judgment for a quarter only, which was due. 


Forty 

Imder. 

[43b] 


The Bailiffs, Burgesses, &c. of Tbwkksbuuy againsi 

Diston. 


Jlfondnt/, 
May 27 til. 



HIS was an action on the case ; and the first count of the An action on 
declaration stated, that the Plaintiffs on 1st of October^ ownerro7a^^ 


1802, and long before, were lawfully possessed of a certain who 

market holden in Tewkesbury on every through- scripUve right 

out the year (excej)t on Cynristmas day when it happens on a ^Irn brought 
Wednesday) for the buying and selling of corn and grain, into the mar- 
aud other goods usually sold in markets; and that by reason 


thereof (a) they were of right entitled * to a reasonable toll 
of all corn and grain brought into the said market to be sold fendant, in- 
and there sold on any such market-day, not being corn or p7ivc"thcm^of 
grain sold in the said market by any freeman of the borough ; their toll, 
nor the corn or grain of any other person lawfully exempt bo^ilghtco^^ 
from the payment of such toll, one peck, viz. two gallons 

iiijGj that the commodity was not there in bulk at the time of the sale ; whereby the plaintiffs 
were prevented from taking their toll, is not sustained by evidence of the iiiere fact of such 
purchase by vsample in the market, though with knowledge of the plaintifi’s claim of toll, 
coupled w ith the fact of not paying the toll on demand afteiwards, when the corn was deliver- 
ed to the defendant in the same borough, but out of the market : for 7ion constat that the corn 
would otherwise have been brought into the market, or that the defendant did any act to in- 
duce the owner of it not to bring it there in the first instance. 

Neither will the fart of such purchase by sample in the market, tboiigh coupled with the 
snbsequent delivery out of the market, sustain a count for toll as for corn brought into the 
market and there sold. 


* r 439 1 

(a) It having been admitted in argument by the plaintiff's counsel, that 
toll was not incident to a fair or market, but was against common right, 
though the owner of the franchise might claim reasonable toll by grant or 
prescription, it was asked by one of the Judges, in the course of the argument, 
ilow the plaintiffs could declare that, by reason of their posseSBion of the 
market, they were of right entitled to a reasonable toll ? to which it was an- 
swered, That this was the common form of declaring ; and reference was 
made to Drake w. Wigglesworth, Willes 654, and to other cases collected by 
Mr. Serjt. Williams in his note to Cory ton v, Lithebye, 2 Saund. 113, and 
vide V^ernon v. Goodrich, 1 Stra. 5, 

and 
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1806. and one quart of and for every 48 bushels, of cornorgrain^ 
The"]^liffs bushel containing nine gallons of corn or grain, brought 
&c. of * within the said market to be sold, and there sold, and so in 
Tewkesburv pifoportion for a greater or lesser quantity tliiui 48 bushels ; yet, 
iwsTON, the defendant, well knowing the premises, hut fmiidulenth/ and 
maliciously intending to injure the plaintiffs in this behalf, and 
to defraud and deprive them" of their toll, and to hinder them 
from enjoying the benefit and profits of their said market in so 
ample and beneficial a manner as of right they ought, on Wed- 
nesday the irth of Nov. 1802 (being such market-day) the de- 
fendant, not being a freeman of the borough, nor a person 
legallyoxempt from the payment of toll, wrongfully, injuriously, 
' deceitfully, and fraudulently did buy in the said market in 
Tewkesbury from oi\q John Dobbins (J. I), not being a freeman, 
&c. nor legally exempt from the payment of toll) 90 bushels of 
wheat by sample, i. c. of the same and like quality with a small 
parcel of wheat which the said J, D. then and there produced 
to the defendant and as for a sample of the said wheat so bouglit 
as aforesaid ; the said wheat so bought as aforesaid, or any part 
thereof, not being in the said market at the tpne of the sale, nor 
brought by the said J. D. into the said market to be there sold 5 
and the defendant w’ell knowing that the said last-mentioned 
[ 440 ] wheat had not been brought to the said market to be there sold, 
and was not in the said market at the time of his buying there- 
of: whereby the plaintiffs wTre prevented from taking, and 
did not nor could take the toll due to them Jis aforesaid from 


[ 440 ] 


and out of the said last-mentioned wheat, as they might and 
should have done if the same wheat had been brought and 
placed in the said market by the said J, D. to be there sold; 
but lost and were deprived of the same toll, and could not liavc 
and enjoy their said market and tolls, he, in so ample and be- 
neficial a manner as of right they ought to have had, he. The 
second count only varied from the first by alleging that the 
9C bushels of udieat were bought by sample (without any ex- 
planation of the word Sample) and were to be delivered to the 
i)efcndant in Tewkesbury. The third count claimed the toll on 
all corn brought into the market to be sold, and there sold on 
any market-day, and delivered within Teickesbury ; and alleged 
the sale by sample in the same manner as the second count, and 
W’as in other respects similar to the two preceding counts. Tlic 

fourth 
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fourth count resembled the last in the claim of toll, and the 1806. 
mode of sale by sample ; and alleged, that the corn in 
question had not been brought into the market to be sold, and &c. of * 
was not in the market when bought by the defendant, but 
was to be delivered afterwards to the defendant on a future jJfsTON. 
day agreed upon between him ami the said J. D. The 
fifth count, stating the plaintiffs* possession of and right to 
the market and toll, as before set forth, alleged that the de- 
fendant, on Wethmdm/ the 17th of 'November^ 1802, being a 
market-day (the defendant not being a freeman, &c.) bought 
in the said last-mentioned market in Tewkesbury of and from 
J. D. (not being a freeman, &c.) OG bushels of wheat, 
which had been brought by the said J, D. into the said 
last-mentioned market to be there sold, and then was in the 
said last-mentioned market to be there sold, by reason 
whereof the plaintiffs were entitled to receive from the de- 
fendant their toll due to them tor and in respect of the said [ 441 ] 
last-mentioned wdieat so bought by him as aforesaid, viz. 
two j)ecks of the said wheat, being at the rate, &c. at and 
for the said toll. It then stated that the plaintiffs then and 
there demanded the said toll from the defendant, and requir- 
ed Ifuu to render and deliver the same to them : yet the de- 
fendant wrongfully intending to injure the plaintiffs in this 
behalf, and to defraud and deprive them of the said toll so 
due to them in respect of the said last-mentioned wheat so 
bought by the defendant as aforesaid, did not and w'ould not 
then or at any other time render and deliver to them the said 
toll, or any part thereof, though requested, The defendant 
jileaded the general issue, and the cause was tried before 
rence, J. at the Summer Assizes at Gloucester, 180G, when a 
verdict Avas found for the plaintiffs on the hefore-mentioned 
counts of the declaration, with nominal damages, subject to the 
opinion of this Court, upon the following case : — 

The plaintiffs have a market by prescription holden at 
Tewkeshimj on every Wednesday in the year, except on 
Cliristmas-dai/ when it happens to fall on a Wednesday, for 
the sale of corn and other articles. All corn brought into 
this market to be sold, and there sold in bulk, has from time 
immemorial paid a toll (a) to the plaintiffs of 12 dishes, 

(«) It was agreed, on the second argument, that it should be inserted as a 
fact in the case, that the buyer had always paid this toll. 

amounting 
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amounting to one peek on cvciy 48 bushels, and so propor- 
tionally, more or less, according to the quantity. Until 
about 30 or 40 years back, all corn sold in the market was 
there pitched and sold in bulk. Since that period, a prac- 
tice has gradually prevailed of selling in the market by sam- 
ple; but in such case the customary toll of the corn has also 
till lately been taken wiien the corn has been delivered in 
Tewkesbury. On Wednesday ^ the 17th of Novemhei'j 1802, 
the defendant, not being a freeman of Tewkesbury^ nor ex- 
empt from the payment of toll, knowing the plaintiffs’ claim 
of toll upon buyers in their market as above stated, bought 
by sample in Tewkesbury market of one J. D. a farmer, 
who was neither a freeman nor in any other w^ay exempt 
from the payment of toll, two loads of wheat to be delivered 
in Tewkesbury. At the time of the purchase, the wheat so 
bought by the defendant was in the barns of J. D. and the 
defendant knew that it was there, and that it had not been 
j)itched in the market, or paid toll as if it had been pitched. 
Afterwards, viz. on the 18th and 20th of the same month, 
the said wdieat was delivered to the defendant in Tewkeshiry, 
but out of the marhet. Of this wheat the customary toll was 
demanded by the officers of the corporation; but was re- 
fused by the defendant. The question for the opinion of 
the Court was, Whether the plaintiffs w^erc entitled to re- 
cover? If the Court should be of opinion that they were 
entitled to recover, the verdict was to stand ; if not, a non-suit 
was to be entered. 

The case was first argued in Trinity Term last, by Puller 
for the plaintifls, and Abbot for the defendant ; but being then 
defectively stated, it was re-argued by the same counsel in 
Michaelmas Term following in its present form ; and was again 
argued in HilaryTcvm last by WiUiamSj, Serjt. for the plaintiffs, 
and JErskine, cmitrii. 

Arguments for the plaintiffs. — It is not necessary to found 
this action on the case against the buyer that there should 
be fraud in fact proved against him ; but it is sufficient that 
the plaintiffs have sustained an injury by the act of the de- 
fendant in withholding the toll from them, which arises out 
of their right of market, and for which the defendant had 
an adequate consideration. The meaning, therefore, of the 
word fraudulently in the declaration, as applied to the de- 
fendant’s 
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feiidant's purchasing the corn by sample in the market, 1806. 
whereby the plaintiffs were prevented from taking their toll, 
is not that he was guilty of any circumvention or trick, but &c. of ’ 
that the legal consequence of it was injiu'ious to the plain- ^kwresbury 
tiffs as owners of the market. As in assumpsit the allegation 
that the defendant wrongfully and fraudiilcnily refused to 
perform his promise has never been deemed necessary to be 
proved by shewing fraud in fact, but is taken as a legal con- 
sequence resulting from the breach of promise. In both 
instances it is merely inserted by way of aggravation; the 
gist of the action being the injury sustained by the plaintiff* by 
tlie privation of his rigl\t. (a) There are frauds in law, such 
as those which occur under the bankrupt laws, as well as 
frauds in fact, and sometimes it is a mixed question : {b) in 
the first case there wants not the intervention of a jury, if 
there be such facts found from whence the legal conclusion 
of fraud or injury is inevitable. Where the party did not go 
into the market at the time of the injurious act imputed to 
him, it is a question of fraud in fact for the jury to find, 

Whether what he did were in fraud of the market ? that is, 

Whether he fraudulently availed himself of the benefit of the 
market without actually coming into it ? but where he ac- 
tually went into the market and purchased tollable goods 
there by sample^ without paying toll, which in its inevitable 
result must be injurious to the owner of the franchise, who 
was thereby deprived of his remedy by distress, the law [ 444 ] 
notices the injury, without the intervention of a jury to find 
fraud in fact. Now here the facts are, that there was a sale 
in the plaintiff's’ market of 96 bushels of wheat by sample, 
in wliich sale the buyer had the benefit of the market to 
resort to, in search of a seller of the commodity which he 
wanted, and whom he there found; and the seller had also 
a corresponding benefit. The buyer had there also a view 
of the sample to assist his judgment, and to compare with 
other samples; and he could have had no greater advan- 
tage if the corn had been carried thither in bulk, for he 
could still only have seen what was at the top of the bag, 

(fl) Glib. Hist, of C. B. 05. 

(6) Eastwick v. Caillaud, 5 Term Rep, 420. 


[ 444 ] 



CASES IN EASTER TERM 


1805. 

The Bailiffs, 
&c. of 

Tewkesbury 
against 
Diston. ' 


[ 445 ] 


and he had the advantage of a warranty that the bulk an- 
swered to the sample : and both buyer and seller w^ere bene- 
fited by the saving of the additional carriage of the com- 
modity to market, a proportion of Avhich would be saved by 
each in tlie price. Then, if both parties had all the advan- 
tages of a sale in bulk in the market, it is but just that the 
buyer, from whom the toll is due in that case, (a) should 
pay the toll, which is the legal consideration for the benefit 
of the market, according to the maxim Qui sentit co?nmo- 
dum onus sentirc dcbet; and the not doing so is a loss and 
injury to the lord of the market, and a fraud in law ; espe- 
cially where it is alleged and proved, as in this case, that the 
corn was so purchased by the defendant with knowledge of 
the plaintifls* claim of toll ; and that though the corn were 
afterwards delivered to him in consequence of such sale in 
the market, and that the toll were demanded of him, yet he 
did not pay it. Now, if one do an act which he knows must 
be injurious to another, he must abide the consequence 5 
and the defendant’s buying by sample, which prevented 
the corporation from taking the toll in specie, coupled with 
his knowledge of their claim and his subsequent refusal to 
pay it, constitutes in law a fraud upon their right to toll ; 
but till the buyer had refused to pay the toll, no loss had 
accnicd to them ; which shews that the action is properly 
brought against the buyer, instead of the seller ; and, indeed, 
the practice of selling by sample for 40 years past. Mould 
render it difficult to charge the seller by sample with fraud 
in fact ; the cases which have been decided against the 
seller having been >vhere tlie sale M-as out of the market, for 
the purpose of defrauding the toll. The Mord fraudulently 
is not necessary to be inserted in the declaration, unless it be 
the gist of the action. If one hold a new fair Mdthin seven 
miles of an anci'ent fair, the law presumes an injury, {h) and 
gives a remedy for it by action on the case ; (c) and the 
language of the count (d) is, That the defendants, know- 
ing the premises^ hut fraudtdeufli/ intcndiug to oppress the 

(rt) Vide 2 Inst. 221, and 2 Liitw. 1336. 

(/>) 2 Roll. 140, and Yard v. Ford, 2 Saund. 172. 

(c) Filz. and Abr. Action on the Case, pi. 28. 

(d) 'ferry and another v. Page, 1 Lill. Entr. 3Q. 
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plaintiffs, and to deprive them of theii* toll, without any 1805. 
lawful authority, unlawfully and injuriously held the new fair.’^ The Bailiffs, 
Yet it is clear that actual fraud is not necessary to be shewn &c. of 
in order to sustain such an action; but it is suflicicnt, 
brought within 20 years, to shew the possession of the old fair, d^ston. 
and the erection of the new one within seven miles of it ; and 
in a note to Fitz. Nat. Brev. 184, referring to 11 If. 4. 5, (a) it 
is said, That if the market be on the same day, it shall be 
intended a nuisance ; but if it be on another day, it shall not 
be so intended^ and, therefoi’e, it shall be put in issue whether 
it be a nuisance or not."’ The same allegation of fraud is to be [ 44G ] 
found in counts in case for obstructing a watercourse, [b) for 
disturbing a right of common, (c) (where too the Act is laid to 
be done maliciously as well Jis fraudulently) and for not grind* 
ing corn at an ancient mill: (cl) but in none of these cases is 
actual fraud necessary to be proved. In other cases (e) also 
the Court will look only to the substance of the action, and 
reject uunecessary words, which are merely introduced byway 
of aggravation. It is no objection to any form of action that 
it is new in specie, if it be not new in principle, as was ob- 
served by Ashurst, J. in Paslet/ v. Freeman. (/) Tlic old 
remedy for not grinding at an ancient mill was by the writ 
of secta ad molendiniim ; but in modern times a new remedy 
by action on tlie case has been resorted to for protecting 
the right, which is better calculated to meet new evasions as 
they arise. So here, unless this new remedy can be ap- 
plied, the right to toll for all bulky articles which are now 
sold by sample at market, must be abandoned altogether; 
but the principle on which this action is founded, has been 
established in various cases. Thus, stallage is properly due 
only for stands witliiii the scitc of a fair or market; yet if 
such as have houses near adjoining to the fair or market 
(wliich must be understood of houses built after the creation 
of the franchise) open their shops to sell their commodities 
there, stallage (or rather an equivalent) is due for that ; for, 

(«) This and other notes in that hook, referring to the Year-books, were 
added by Sir VS adhani Windhfiin, who was made a Judge of B. 11. in KJdO. 

Vide the Preface. 

{b) Lib. Plac. 39. pi, 53. (<*) Lib. Plac. 33. pi. 4. 

{d) Winch’s Entr. 69, and Cory ton v. Lithebye, •i Saund. 114 ; and vide 
1 Wils, 423. 

(e) Skinner v. Gunton and Others, 1 Saund, 228. (/) 3 Term Rep. 63. 

says 
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1805. says the book^ (a) they cannot take the benefit of the fair, 
Theli^iffs pjiying the duties which appertain to him who pur- 

&c. of ’ chased it ; and tolnetum^ according to Bennington v. Taylory (6) 

^ general word for all duties and payments in respect of 
Diston. a fair or market, including stallage, which are payable either 
by the buyer or seller. This then is a stronger case for the 
claim of toll, because here the sale was in the market, and not 
merely adjoining to it. In the Newwgton Fair case (c) no 
action could have been brought for stallagCy eo noniiney because 
the goods were not sold in the market ; the remedy could only 
have been by action on the case for the fraud practised in the 
selling the commodity in a house so situated, Avithout paying 
the duty. Neither could trespass have lain, as in The Mayor^ 
of Northampton v. Wardy (d) where one without licence erected 
a stall upon another’s market, and thereby broke the owner’s 
soil. So here, though no action might lie specifically for toll, 
yet it lies for the injury done to the owner of the franchise for 
taking the benefit of the market without paying the duty. 
Again : It is laid down, (e) That if a man liave a market 
on one part of the vill of D. the inhabitants of the other 
part of the vill cannot erect new houses, and there in their 
houses and stalls sell merchandises ; for that is to the 
damage of the market.” That shews that the law regards 
the act itself as the damage ; for 7ion constat that the buyer 
would otherwise have bought such articles in the market : 
and the remedy must have been by action on the case. So, 

[ 448 ] the Pj’ior of Dunstable {J ) brought an action on the case 
against J, B, butcher, and ^leclared that he Avas lord of the 
town of D. and that he, &c. had a market there tAvice a 
Aveek, and the correction of the said market j and that all 
butchers, and all others Avho sold meat or any other com- 
modity Avhich came to the said market, ought to sell it in the 
high street of the said tOAvn upon the prior’s stalls, paying Id. 
to the priory and that the defendant Avas a butcher, and 


(fi) 2 Roll. Abr. 123. B, pi. 1. the case of Newington Fair in Cambridge. 
M, 15 Jac. I. in B. U. And vide 4 Com, Dig. 185. lit. Market, F. 5?. 

(/>) 2 Lutw. 1519. 

(c) M. 15 Jac. I. in B. R. 2 Roll, Abr. 123, B. pi. 1. 

(d) 2 Stra. 1238. 

(e) 2 Roll. Abr. 123. C. pi. 1. cites 2 Ed. 2. a** admitted. 

U ) 11 H. e. 19, 5. 25; and cited in the case of the City of London, 

2 Rep. 127. ^ * 

sold 
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sold his meat on such a market-day within his own house^ 1805. 

occuUe, and had procured othei’s so to do, by which the xiirBaUiffs 

prior had lost the advantage of his stalls, and also the super- &c. of * 
vision of the market. The defendant at first pleaded. That Tewkesburt 
he was an householder in D. and that all householders in Dfsioir. 
the town had iinmemorially been used to sell their wares 
every market-day in their own houses, or wherever else they 
pleased : but Cotesmore held that such a prescription 'was 
not, to the purpose; for if the prior had a market in the 

town, and was lord of the town, the inhabitants could not 

prescribe to sell meat in their own houses on market-day ; 
for the market could only be in an open place, and the 
prior would lose the benefit of his toll if they might sell 
their Avares in their own houses on market-days; neither 
could his officers superintend the market to see that the 
things sold there were lawful and vendible. The defendant 
therefore imparled to the next term, when he pleaded that 
the town of X). was an ancient borough, and that from time 
immemorial there was a custom there for all burgesses seised 
of houses in the town, adjoining to the high street, to sell 
their wares in their shops in such houses on market-days, 

&c. and so justified because the defendant was a burgess, 
and sold liis meat in his shop so situated, &c. and traversed 
that he had sold it occidte in the manner supposed, (a) It docs [ 449 ] 
not appear there that the defendant's house stood in the market; 
but it is rather to be collected that the market was held in the 
high street; and the defendant’s house was in a street adjoining : 
and the complaint is, that the goods ought to have been 
brought into tlie open market, and sold there upon the j)rior’s 
stalls ; and that the defendant’s selling them in his own house 
adjoining the high street on a market-day, and thereby availing 
himself of the benefit of the market, without paying the ac- 
customed duty, was an injury to the prior; and that the proper 

(rt) Brooke’s Abr. Prescription, Oa, omits the occulte ; but Lord Ellenbo- 

ugh observed, That ihc occulte, which imporletl fraud, was taken to be the 
gravamen of the action ; for the traverse was taken on that, namely, that the 
defendant and the others did it secretly, and not openly, whereby the lord of 
the market was defrauded of his toll, and the public had not tlie benefit of the 
view of the commodity offered for sale in open market ; and he afterwards 
observed. That in the result of the case it seemed to have been admitted that 
the defendant’s house stood in the market, considering a sale in a house ad- 
joining the high street as an extension of the market, and as a sale in the 
market for that purpose, 

VoL. VI. Z' 
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180i>. remedy for this was an action on the case. So in Blaclcey v. 

-TheBaSliffs (^) where it was hoklen that a distress could not be 

&c. of ^ made for the toll of goods sold out of the market, though 
fraudulently sold there to avoid the toll 5 yet L#ord Mansfield 
Diston. Siihl, That if that mode of sale were a fraud upon the toll, the 
remedy was by special action on the case ; and he alluded to 
an instance of such an action brought by the City of London 
against persons for bringing corn just by their market, in 
order to avoid the toll. In confirmation of the same opinion. 
Lord Keni/m^ in Moseley v. Pearson^ {h) which was an action 
on the case for selling goods in a clandestine manner in a 
market, whereby the plaintilf was prevented from taking his 
[ 450 1 toll in specie, said, That if the plaintift’*s demand had arisen 
on a contract of sale by sample^ he would have brought a 
different kind of action, namely, an action for the fraud in not 
bringing the goods into the market.^’ In this view of the case 
the action may be brought against buyer, or seller, or both : 
as where a wrong is committed by more than one, the party in- 
jured has his election to sue all or each ; and if brought against 
two, one may be acquitted and the other found guilty. Even a 
possibility of damage to the om’ ner of a market has been deemed 
to be a sullicient ground of action ; and, therefore, said Powell^ 
J. in Ashby v. Whlte^ (c) where one has a market and toll, and 
another is coming with goods to the market, for which, if sold, 
toll would be due, and a third person hinders him from coming 
to the market, an action lies for the lord of the market, be- 
cause of the possibility of damage. So by fFylde, J. in Turner 
V. Sterling; (d) If one have a beast-market and a toll for 
sale, and another hinder the beasts from going thither; though 
non constat whether they should be sold, yet for the jiossibility 
of that and of the loss of the toll thereon an action lies.'* 
And for this he cites 41 Ed, 3. 24. pi, I 7 . b. And the like was 
said by the Court in giving judgment in the case of the Tnn- 
hridge Wells dippers, (c) 

Upon the 5th count (/) it was further argued. That in 

(«) Cowp. OGl. (A) 4 Term Rep. lor. (<) 6 Mock 49. 

(d) 2 Ventr. (20. (r> 2 Wils. 422. 

( f) A verdict had been taken at the trial for the defendant on the r>tU 
count, \vi\ich alleges that tlie wheat was brought into the nvarket to be sold, 
and there sold to the defendant,' on an understanding on both sides at the 
time that the facts proved did not sustain that count; but it was afterwards 
agreed that the case should be argued upon tlie whole declaration. 
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order to protect the phuntiff's* light, the law by a fiction 1805. 
would consider the delivery of the sample in the market at Thl^fr 
the time of the sale as a symbolical delivery of the whole &c. of ^ 
commodity in bulk, pars pro totoy in order to meet * the aver- Tewkesbury 
inent in this count, that the defendant had purchased wheat Diston. 
brought into the market. In like manner as by fiction of ♦[ 451 J 
law a sale in a house adjoining to, and during the conti- 
ance of the market, is considered as an extension of, and a 
sale in the market, in support of the owner’s right to toll : 
and the statute of frauds (a) considers a part-delivery as 
equivalent to a delivery of all the goods contracted to be 
sold. Then, upon the principle of relation, when the com 
was afterwards delivered in l)ulk, in jiursuance of the con- 
tract of ^ale made in the market, of which it was the per- 
fection, the delivery relat('d back to the time and place of 
the contract, and is to he considered as one entire act of 
sale and delivery in the market. Lord CoAc, (b) speaking 
of sales in market overt, wdiich shall bind the property of 
third jicrsons, savs, That the contract must be originally 
and wholly made in the market overt, and not to have the 
hueptlon out of the market, and the consummation in it.” 

For this he cites Z)y. 99, h; wdiere one bought stolen beasts 
over-night for a ceitain price, and paid earnest, with an 
election to annul his bargain betbre noon tlie next day; and 
on the morrow he agreed to his bargain in open market, and 
paid the whole money, ;ind also toll for the beasts ; and 
held, that the property w^as not altered ; because the bargain 
was matfc out of the mavkety and the assent given aftcrw’ards 
should have 1 elation io the Jirst communication; the seller 
being bound by the contract, and the buyer only having the 
power of dissolving it. [Lord FAlenhorough, C. J. Is not 
the effect of that case rather this, that the policy of the law, 
which binds the property of another by sale in market overt, 
requires that every pait of the transaction, as well the con- 
tract of sale as the delivery, shall take place in the open [ 452 ] 
market, otherwise it shall not bind the proj)erty of third 
persons ?] Tlic nilc laid down in 10 Rep. 49, a, is. That 
Avhen to the perfection of an estate or interest divers acts or 
things are requisite, the law has more regard to the original 

(^0 Car. 3. c, C. s, 17. if) 2 last. 713, Xh 
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1805. act ; for that is the fundamental part on which all the 
ThcBaUifFs arc founded ; and the like rule was given in Haver-- 

&c. of ^ gill V. //are, (a) That tlic execution of all things execu- 
toi7 rcsj)ccts the original act, and shall have relation thcre- 
Diston, to, and all make but one act, though done at several times.’' 
So when one delivers an escrow to take effect as his deed 
upon the performance of a certain condition; upon the 
condition performed, it shall take effect from the first deli- 
very, and bind by relation. Bro. non est Factum^ pL 5. So 
a bargain and sale, Avhich is not perfected till enrollment, 
has relation back afterwards. [Lord Ellenhorongh^ C. J. 
These arc all authorities to shew relations back in point of 
time to the first act done : hut they do not refer to local 
acts, from whence the parties arc to derive local rights. 
How can an act done in one place be transferred by relation 
to another place, where the locality is to give it its effect? 
amd How can any relation supply the fact of measuring by 
the hands of the meter to ascertain the toll ?] Every fic- 
tion of law is against tlic truth of the case; but the law is 
astute in taking the symbol for the reality in sujiport of 
right 5 and here the sample delivered is not negatived to be 
part of the corn contracted for, as it was in Cooper v, Els(o7i ; (/;) 
and may, therefore, fairly be taken as a delivery of a part for 
the whole. 

Arguments for the defendant. — What has been said in 
sniiport of the 5th count is repugnant to the arguments 
[ 453 ] tirged in favour of the other counts; for these impute fraud 
either in fact or in law to certain acts of the defendant, 
which, it is said, prevented tlie seller from bringing the corn 
in bulk into the market, and thereby precluded the plaintiffs 
from taking their toll in specie, to the prejudice of their 
franchise; — whereas the argument upon the 5th count 
rebuts the imputation of such a fraud in evading the 
jffaintiflF’s right of toll, by assuming that the corn was 
actually brought in bulk into the market, and that the toll 
became due upon the sale of it there ; but alledging as the 
gravamen of the coini)laint that the toll which had become 
due on such sale was not paid by the defendant ; which is a 
complaint of an entirely opposite nature from those stated 

(<0 Cro. Jac. 5V2. (/>) 7 Term Hep. it. 
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in the other counts, anil cannot be sustained by the same 1805. 

proof. It is sufficient, however, to answer that the 5th 

• Ill/* 1 /• 1 Tnc j3iiilinS| 

count IS disproved by the tacts stated : for the case states &c. of 

that tlie plaintiffs’ right of toll is upon corn brought into Tewkesbury 
the market to be sold, and there sohl in bulk, and that the Distok. 
corn purchased by the defendant was not brought into the 
market; and consequently the toll, qua tolly did not accrue. 

The only question then which can be made, arises upon the 
other counts, Whether the mere act of purchasing corn by 
sample in the plaintiffs’ market, without paying toll, can be 
imputed to the defendant as a fraud upon their franchise ? 

Now, unless fraud in fact were proved and found by the jury; 
unless it could have been shewn that the defendant, by some 
trick, contrivance, violence, or consiiiracy, prevented corn 
from being brought into the plaintiffs’ market, which would 
otherwise have been carried there, in which case a pre- 
sumption of loss of toll would arise, there is no authority 
nor principle for supporting an action of this nature, founded 
in tort, against the buyer; — and fraud in fact, not liaving 
been found by the jury, cannot be presumed. Legal infer- [ 454 J 
cnees of fraud may indeed arise out of endeavours to evade 
positive obligations or restrictions imposed by law; but 
there was no previous obligation on the defendant to buy 
corn in bulk in this or any other market, nor was he re- 
stricted from buying it by sample: and nothing can be 
deemed a fraud in law, unless under all possible circum- 
stances the act done must be fraudulent. It cannot then be 
deduced from an accidental, and for aught appears a neces- 
sary purchase of it by sample in a market, whither, it may be 
assumed, that the corn would not otherwise have been 
brought in bulk, or at least that the defendant did nothing 
to prevent the bringing of it there. The lallacy of the 
plaintiffs’ argument lies in assuming that the mere fact of 
such a purchase by sample without paying toll, is an actual 
wrong to their franchise ; whicli can only be substantiated 
by shewing an extension of their prescription, from a right 
to toll on all corn brought in bulk into the market, and there 
sold, to a right to toll on all contracts for the sale of corn 
made there, ^vllcther the corn be brought into the market 
or not. While commerce was in its infancy, it was conve- 
nient that the necessaries of life should be brought in bulk 

tQ 
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186s. to certain fixed places, whither the neighhotirlng people 
TholBaniffs resort to supply their wants with certainty ; and for 

&c. of ^ the placing of the commodity on the spot by the seller, and 
Tewkesbury convenience of receiving it there by the buyer, it was 
Diston. reasonable that a small toll should be paid. But this is an 
attempt to take advantage of a change of habits in the peo- 
ple, by drawing within the prescription executory contracts 
of sale which never were in the contemplation of the crown 
when the grant of these francliTscs was originally made, and 
on which it was not in the power of the crown to grant toll. 

[ 455 ] Toll is not necessarily incident to a market or fair, but must 
be prescribed for. The right of holding markets or fairs was 
a royal franchise, originally granted to the lord of the terri- 
tory where it wjis holden, though it may be severed fi*om 
the soil. And in treating upon this subject, Lord Coke (a) 
throughout speaks of toll as api)licablc only to things 
brought to the market to be sold. And it is expressly said 
by Powely J. in Kerh/ v. JFicheloxVy {h) that the king could 
not have granted toll upon goods not brought to the inarkc't. 
Nor would it be reasonable to extend the claim of toll over 
mere executory contracts of sale; for, at the jircsent day, 
it is well known that large contracts are made in all public 
markets for the sale of corn at a great distance from tlie 
spot, much of it perhaps on sliipboard, and imported from 
foreign countries, for the purpose of being distributed in dif- 
ferent parts of the eiujiire, according to the exigencies of 
government and the demand and -supply of the people. 
Upon all which contracts, though the corn never was in- 
tended to be nor could perhaps be brought to the particular 
market udiere it was contracted for, toll would be demand- 
able, to the great hindrance and burthen of commerce. On 
the contrary, the policy of the law lias always been to keep 
these privileges strictly confined within their ancient limits ; 
and, from early times, it appears (c) that complaints Avere 
made of new tolls and exactions brought forward under the 
vizard of anticpiity.’’ Here the plaintiffs only prescribe for 
toll of corn brought into the market and thert' sold : and in 
the first four counts tliey state that the defendant, intending to 
defraud and deprive them of their toll, wrongfully, deceitfully, 

(rt) 2 Inst. 220, 5ic, (^) 2 Lutw. 1502. (r) 2 Inst. 222, it. 
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and fraudulently bought corn in their market by sample j 1805, 
the corn so bought, or any * part thereof, not being in tlie 
market at the time of sale ; by which they were i)rcvimted &,c. of * 
from taking their toll. The argument then of pars pro toto is Tewkesbury 
wholly inconsistent with the plaintiff’s own shewing, and diston, 
with the very gist of their complaint; and no inference ♦[ 456 ] 
can arise in extension of their right of toll, so claimed and 
proved, from the practice of the last 40 years to take toll on 
corn sold by sample. But tlie very length of time during 
Avhich that practice has prevailed, rebuts the imputation of 
fraud on the parties to this contract, and shoAvs that the cor- 
poration themselves had acquiesced in this mode of dealing. 

And though it may be said that such acquiescence Avas given 
upon the faith that the toll Avould be paid, yet, if the con- 
tract Avere not fraudulent and injurious on the part of the 
seller, it could not be so in the buyer. As in Jloicroft v. 

Heel, (a) it Avas hoklen that the grantee of a market, Avho 
had suffered another market to be erected and used in his 
neighbourhood for above 20 years Avithout interruption, \va8 
by such acquiescence barred of his action on the case lor a 
disturbance. The materiality of the Avord fraiuhi/f?ith/ in 
the declaration, appears from the general rule laid down by 
Lord Mansjield in Rex v. IVooilfall, (h) that Avhere any act, 
in itself indifferent, if done Avith a particular intent, becomes 
criminal, there the intent must be piwed and found; but 
that where the act is itself unlaw’ful, the proof of justification 
or excuse lies on the defendant, and on failure thereof the 
law implies a criminal intent. In this case the mere act 
of purchasing corn by sample in a market is plainly in- 
difterent, and can only become A\Tongful and fraudulent 
Avhcu occupied with an express intent to circumvent and de- 
fraud the owmer of tlie market of toll, Avhich he avouUI olhcr- 
Avise have obtained from the seller’s carrying tlie corn into [ 457 
the market for sale ; Avhich fraudulent intent is not only 
not proved, but is rebutted by the fact that the corpora- 
tion have countenanced sales by sample for 40 years past. 

In the Newington Fair case, (c) and in the Prior of Dim- 
^stable's case, (d) it Avas considered as a fraudulent extension 
of the fair and market to the adjoining houses, Avhere the 

(a) 1 Bos. & Pull. 400. (6) 5 Burr. 2657. 

(c) 2 iloll. Abr. 123, pi, ^ (d) 11 H. 6; 10, a. b. 25^, ^ 
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1805. goods themselves^ in respect of which the toll %vould have 
Thc^Bailiffs were sold in specie and delivered lipon the spot; 

of * and which goods ought to have been brought into the open 
Tewkesbury market for sale ; — and there too, as in all the other cases, the 
Diston* actions w'erc against the sellers who were guilty of the fraud. 

In l^ard v. jFord, (a) the finding of the jury concluded that 
the new market was in fact a nuisance and detriment to the 
old market, near which it was erected, though holdcn on a 
different day in the week. So in the case put in Veiitris^ (b) 
the stopping the beasts in their way to the market, to pre- 
vent their going there^ was an act directly injurious to the 
owner’s franchise : but if the stopping had not been eo in- 
tuitUy no action would have lain. In Blakej/ v. Dinsdalcy (c) 
Lord Mansfield did not consider the mere fact of selling by 
sample as a fraud in law; on the contrary, he said that if it 
were really a tricky the owners of the market must bring an 
action on the case : which shews his opinion to have been, 
that in order to sustain such an action, fraud in fact must be 
found in the defendant. Then in Moseley v. Piersoiiy (d) 
Lord Kenyon's observations, in allusion to a sale by sample 
without paying toll, that the plaintiff should have brought an 
action for the fraud in not bringing the goods into the mar- 
[ 458 ] j^cty it is plain could only apply to the seller ; and from the 
very nature of the thing, it is evident that the fraud, if any, 
must be in the sellery and not in the buyer (unless where they 
conspire together;) for though the toll be payable by the 
hand of the buyer, yet it necessarily falls upon the seller, be- 
cause lie receives so much less in the price of the com- 
modity on that account; and it would be a strange infer- 
ence to make of fraud in law against the buyer, because the 
seller had not brought his commodity into the market. Be- 
sides, whatever mischiefs may arise from withdrawing corn 
in bulk from the market, they all fall upon the buyer. If it 
be expedient that there should be a public inspection of the 
commodity offered for sale, in order that it may be assured 
to be marketable, the buyer alone can suffer from the want 
of that precaution. So where the commodity, afterwards 
sold to an innocent •purchaser, was first obtained by felony. 


(a) 2 Saund. 172, 
{c) Cowp. Odi. 


(6) 2 Ventr, 86. 

4 Term. Hep. 10,-7. 
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he can only he protected by a sale of it in bulk in market- 1805. 
overt. At all events, however, the buyer of corn or other -pi,rBaiiiffs 
necessaries must follow the seller wherever he is, and must Scc. of ’ 
take them where and in whatever manner they arc to be oh- Tbwkesbobv 
tained ; and the consumer cannot dispense with necessaries, Diston. 
because the seller does not choose to bring them in bulk to 
the market. 

The Court directed the case to stand over for consideration ; 
and in this Term 

Lord Ellenborougii, C. J. .delivered judgment. The 
plaintiffs in every count of their declaration, except the last, 
complain of the defendant as a buyer in their market by 
sample of wheat not brought into their market by the seller, 

whereby the plaintiffs were prevented from taking their [ 459 ] 
toll out of the said wheat, as they mmld have done if the 
wheat had been brought into and placed in the said market.'* 

In the last (the fifth) count, they complain of a non-delivciy 
ii])on demand of the toll due upon a Stale of corn, alleged to 
have been brought into the market to be sold and there sold, 
and which the count supposes to have been capable at the 
time of specific render and delivery. This count, however, 
and the very ingenious and learned arguments founded upon 
it, must be laid wholly out of the question, upon this .simple 
grouiiil, that it contains certain specific allegations of fact 
which are not in any degree sustained by the evidence stated. 

There was no such corn actually brought into the market to 
be sold, nor was any such corn there sold, nor did there ever 
exist any such physical possibility of rendering in kind the 
toll demanded, as the fifth count supposes. And although 
the delivery of the sample may be for some purposes a sale 
and delivery of that corn of which it is a part, or rather of 
the quality of that which it represents and exemplifie.s, yet 
its production in the market cannot operate as a production 
of the bulk actually sold, so as to generate in point of fact 
the consequences of such production, by aflbrding the means 
of taking the toll specifically thereout ; for no fiction or in- 
tendment of law, no symbolical transfer whatever, can operate 
to produce an effect merely natural, which can only be pro- 
duced by natural means, namely, by the specific introduc- 
tion of the commodity itself, in its proper form and bulk, 
into the place where the toll is demanded, and Mlierc the 

count 
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law. count supposes it could (if the defendant had so pleased) 
ThoBaUifFs heen specifically rendered. This count, therefore, fail- 
&c. of ^ ing^ for want of the proof necessary to sustain the material 
allegations of fact contained in it, the question must turn 
Diston. upon the other counts, which * complain of the defendant as 
[ 460 ] a buyer of corn by sample^ in fraud of the plaintiff's right to 
a market toll. The complaint made is of the buyer only. 
It is not a charge in the nature of a conspiracy against the 
buyer and seller jointly for an injury resulting to the plain- 
tiffs, from their joint contrivance and concert, but from the 
supposed misconduct and fraud of the defendant, the buyer, 
as such, and which is stated to consist in the mere act of 
buying corn by sample which he knew at the time was not 
in the market. In this respect, the case is perfectly novel 
and unprecedented. Assuming, however, for the sake of 
argument, that the seller (whose case is veiy different from 
that of a buyer, but which it is not necessary at present to 
consider) would under the circumstances be liable to this 
species of action, as for a sale to the prejudice of t^e plain- 
tiff's market, does it follow as a consequence that the buyer 
would also be so ? The seller has it in his choice whether 
be will vsell by sample or not a commodity not then locally 
brought by him within the limits of the market where the 
sale takes place : but the buyer may have no such election : 
be cannot compel the farmer to bring his corn in bulk to the 
market 5 and if he be restrained from buying any corn but 
what is actually brought into the market, he may be entirely 
precluded from buying of corn, by the discontinuance of all 
resort to the market by pei’sons dealing in that commodity 
in bulk; he may therefore be driven to the necessity of 
buying of corn in this way, or of wanting it altogether. 
But it may be said, why should he not even in the case 
above supposed pay the toll, when he afterwards receives at 
Tewkesbury the corn he bought, out of which it may be ren- 
dered? In the first place, how will the subsequent non- 
delivery of the toll make the buying itself specifically 
[ 461 ] fraudulent ab initio, unless the buyer had at the time of liis 
purchase an original intention of withholding the toll ; but 
which is neither alleged nor proved. Indeed, the prac- 
tice which is stated in the case to have prevailed at Tewkes^ 
bury for the last 30 or 40 ycai*s, of selling by sample and 

delivering 
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delivering the toll afterwards, would rather make the subsc- 1^0^ 
qiient noii-delivery of toll a fraud upon an implied contract 
to that effect with the lord of the market, than a fraud upon &c. of ’ 
the right to a market toll : it would rather be a breach of 
contract or duty in depriving the lord of the market of the pfrroN. 
agreed substitute for his demandable toll, than of the toll 
itself. But, in the next place, why in justice, and on the 
ground of receiving the consideration for which the toll is 
payable, should tlie buyer in this case be required to pay it ? 

The corn he has bought sometime before, by no fraud or 
contrivance of his own, it is true is delivered at Tewicesimn/ ; 
but the correction of the market at the time and place of 
sale has been wholly lost to him in point of benefit : he had 
had no benefit from the previous view of the entire bulk ex- 
posed in the market-place; he has not had the advantage 
in reduction of price which frequently results to the buyer, 
from the seller’s dread of being obliged to carry back his 
commodity in bulk unsold. Of these advantages it does not 
ajipear tliat he has been deprived by any act or consent of 
his own ; or that he could have obtained his corn from the 
seller on any other terms, or by any other mode of sale and 
delivery, than that by which he has in fact received it. 

But, independently of tliese circumstances, by which the 
case of the buyer is distinguished from that of the seller 
(upon which latter case, i. e. that of the seller, we would 
not be understood as intimating any opinion) it docs not, 
upon tlie facts stated, appear that the injurious consequence 
alleged to follow from the buying of corn under these cir- 
cumstances, viz. the loss of a toll whicli the plaintiffs other- j* 452 ] 
wise ivould have taken, has in fact followed therefrom. 

How does it appear that this corn, if not sold by sample, 
would ever have been sold in bulk in Tewheshurj/ market ? and 
yi^t it should so appear by evidence sufficiently probable, as 
reasonably to induce this conclusion, otherwise the consequential 
damage, w Inch is the foundation of this action, is unproved, and 
of course the action not maintainable. In this case cited by 
Mr. Justice Powell in his argument in Jshby and WhitCy 2 Ld. 

Jflaj/m. 048, by w'ay of instance of an action lying for possibility 
of damage, as by an owner of an ancient market for erect- 
ing a new market near Ids, says, And yet perhaps the 
cattle that conic to the old market might not be sold, and 

so 
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so no toll due, and consequently no real damage ; but there 
is a possibility of damage/’ But this is at any rate a present 
injury to the rights of the old market ; it renders the estate 
of the market itself immediately of less value as saleable pro- 
perty ill the hands of the proprietor. And in the other case 
of a market, stated in the report of this same case, 6 Mod .49, 
as having been put by Powell^ J. : Where one has a 
market and a toll, and another is coming with goods to the 
market, for which, if sold, toll would be due, and a third 
person hinders him from coming to the market, — action lies 
for the lord of the market, because of the possibility of 
damages.” There the hinderance by the defendant is the 
only circumstance which is supposed to intervene between 
the lord and his toll, to prevent Ins receiving it. The case 
stated assumes that the person hindered would, but for the 
hinderance, have come to the market with his goods, and 
there have sold them ; in the ha[)p 0 ning of which two 
events a toll would have become demandable ; and the law 
in all cases proceeds upon proximate possibilities of this 
kind, as being prima fade sufficiently certain; for if the 
hinderance were occasioned ultimately by any other circum- 
stance, so that wliat the defendant did was only an attempt 
to hinder, and not an effectual hinderance, that might have 
been shewn by him in his defence, in order to repel the 
plaintiffs’ claim to damages. In the present case no person 
Avus coming, or had indicated any intention of coming with 
the corn in question to that market, or to any other, to be 
sold ; nor was the proprietor of the corn induced by the de- 
fendant’s act not to bring his corn to the market ; and the 
probable inference is, that if the corn had not been sold to 
the defendant, it would have been sold by sample to some 
Other purchaser equally out of the market of Tewkesbury. 
This allegation therefore of special damage is sustained by 
no evidence sufficiently proximate to enable us to connect it 
with the act of buying, as the consequence and effect of such 
act. Upon this ground, therefore, we are of opinion, that 
this allegation also, viz. of damage occasioned by the act of 
buying, as well as the allegation that the buying itself was in 
fraud of the plaintiffs’ right to a market toll, and with in- 
tent to deprive them of the same, is not made out in point of 
fact by competent evidence, warranting such conclusion in 

point 
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point of law ; and on these accounts we are of opinion that 1805. 
judgment of nonsuit ought to be entered in favour of the The BaililTs 
defendant. See. of 

Juflgmeut of Nonsuit. 

Diston. 


The King against PiiilipP!?. 


[4G4] 

Mondai/t 

yT/«y27tho 


T his indictment contained four counts, the first of which An endeavour 
charged, that the Defendant, intending great bodily harm otho7to rom- 
to one R. G, Thomas^ and to break the peace, &c. and to mitthcinisiie- 
provokc and excite him to fight a duel with the defendant, 
sent him a challenge to fight, contained in a letter, which was lengc to light, 

.. . , 1 V itselt a luis- 

set out as alter mentioned. 1 he second count charged that demeanour in- 

thc defendant endeavoured to provoke and incite Thomas to 

fight a duel with him, by writing the said letter, containing where such 

malicious and provoking matter concerning Thomas. Tlie 

third count charged more generally that the defendant, intend- writing, con- 

. , 1 r^f 1 . . 1 1*1 taming libel- 

ing great bodily harm to / liomasy and to break the peace, did ions matter, 

[irovoke, excite, and challenge Thomas to fight a duel with 

him, without stating the letter. The fourth count charged lyj^art of the 

that the defendant, unlawfully and maliciously, intending to do havefbemf 

great bodily harm and mischief to R. G. Thomas, and to break tlonewithin- 
1 o o . 1 /- 1 . V 11 tcnttodoihe 

the peace, &c. on, &c. with force and arms, at, &c. wickedly party imdiiy 

and maliciously did endeavour to stir 7/p, provoJee, and excite 

Thomas to challenge the defendant to fight a duel with him, king's peaep ; 

Thomasj by then and there writing, sending, and delivering to JluVwriting 

him, Thomas^ a scandalous, malicious, and provoking letter bcing^an act 

from the defendant to Thomas, to the tenor and cflcct follow- procuring the 

ing, viz. No. 28, Orchard-street, 1st Jime, 1803. 

ing Thomas) It will, I (meaning jhc defendant) conclude, from nieanoiir 

the description you gave of your feelings and idea with respect a«!I,mp\*i8hed. 

to insult, in a letter to Mr. Jones, of last * Mondaf^ date. Where an 

be sufficient for me to tell you, that in the whole of the Car- cLipanying ' 

marthenshire election business, as far as it relates to me, you anacti3nece.s- 

sary to con- 

have behaved like a blackguard. I shall expect to hear Rtitute such 
from you on this subject, and will punctually attend to any 

' must be al- 
leged in the indictment and proved : though it is sufficient to allege it in the prefatory part of 
the indictment. But where the act is in itself unlawful, the law infers an evil intent, and the 
allegation of such intent is merely matter of form, apd need not be proved by extrinsic evw 
dence pn the part of the prosecutor. 
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appointmont you may think proper to make (meaning that the 
defendant would punctually attend to any appointment that 
Thomas might think proper to make, for the purpose of his 
fighting a duel with and against the defendant, signed by the 
defendant i) with intent to stir up, provoke, and excite the said 
R. G. Thoma** to challenge the defendant to fight a duel with 
him, &c. against the peace, &c. 

The defendant was tried and acquitted on the three fiivt 
counts, and found guilty on the 4th; on whicli a rule 7ihi 
was obtained by Clifford for arresting the judgment, on the 
ground that the last count did not charge the commission of 
any misdemeanour, but only an inejQfectual jirovocation to 
another to commit one ; being at most att endeavour only to 
do that which tended to a breach of the peace, but was not 
in itself a breach of the peace. That a <lirect challenge in 
writing was only a misdemeanour, as implying an intention 
in the challenger to fight, and thcii'eby break the jieace ; and 
the jury must be satisfied of such intention, according to 
JLewes V. Jeoffreys ; (a) but that for aught appeared here, the 
defendant's intent might only have been to provoke the i)ro- 
secutor to challenge him, in order that he might bind him 
over to keep the peace ; especially when by the verdict of 
ac([uittal on the other counts the jury had negatived an in- 
tention in the defendant to break the peace by giving the 
challenge. And he obsciwed, that the case of Lord Darcy 
V. Markham (6) was decided in the Star-Chamber on tlie 
ground of its being a compounded misdemeanor; the letters 
which were dispersed by the defendant containing libellous 
matter, as w'ell as a provocation to Lord Darcy to challenge 
him. 

Ersklne, Garrotv, and Abbot, shewed cause against the 
rule on a former day of this Term ; and admitting that an 
evil intention, without an overt act to cany it into effect, 
was not sufficient to convict the defendant of a misde- 
meanour, contended that the sending the letter stated in the 
4th count, the intent and constniction of which were put on 
the record by proper averments and innuendoes, found by 
the jury to be tnic, did constitute an offence in law, al- 
though the defendant’s purpose in so doing was not effected, 

(«) Foph 153, (/») Hub. 

unless 
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unless the Court were of opinion, wbicli could not be sup- 
posed, that the letter upon the face of it was not capable of 
having such a meaning imputed to it. The objection sup- 
poses an innocent intent, namely, that the defendant did not 
mean to accept the challenge which he solicited, but only to 
bind over the prosecutor to keep the peace 5 but that is incon- 
sistent with the intent charged in the 4th count, which is three- 
fold: 1. To do great bodily harm and mischief to the prose- 
cutor j 2. To break the peace ; and, 3. in the conclusion. To 
provoke the prosecutor to challenge him. It is not therefore 
open to the defendant to assume any other or innocent intent. 
Resides, the sending a letter to provoke another to challenge 
the writer, and thereby commit a breach of the peace, must 
prima facie at least be taken to be done with an evil intent, 
unless the contrary be shewn; and if the intent be evil and un- 
lawful, the act itself must necessarily be unlawful, whatever 
con‘^e(luence may ensue upon it. (a) If the defendant could 
have shewn that he sent the letter with an innocent intent, or 
with any intent materially different from what is alleged, he 
would have been entitled to an acquittal. As on an indict- 
ment for a libel the defendant may shew that he read it in- 
nocently without knowing its contents. In the cases of Hex 
V. Mackret/if Rex v. JBainbridgey Rex v. iZice, Rex v. jLord 
Camelfordy and Rex v. Seaton^ all late cases of informations of 
a like nature with the present, the counts, to which the evi- 
dence in each case alone applied, were either in the same form, 
or at least not stronger in regard to the objection made than 
the present, concluding with an intent to provoke the several 
prosecutors to challenge the defendants; and no objection was 
taken. On general principles, an attempt to commit a mis- 
demeanour in setting fire to a man’s own house, w^as holden to 
be a misdemeanour per se, ( 6 ) * 5 ^ attempt to bribe a privy 
counsellor to procure an office for the party, (c) And in Rex v. 
Higgins^ (d) where an ineffectual solicitation of a servant to steal 
his master’s goods was deemed to be a misdemeanour, and triable 

(n) Rex. V. Woodfall, 4 Burr. 2G67. 

(A) K. V Scofield, Cald. 397. Tlie setting fire to a man’s own house was 
then only a misdemeanour. But now, by the stat. 43 G. 3. c. 68. s. 1. the 
malicious burning of any hou^'C, whether in the possession of the oftender or 
of any other, with intent to mjure or defraud any person, is made a capital 
felony. 

(c) 4 Burr. 2494. (f?) 2 East, 5 . 


#96 

1805. 

Tbe Kino 
againsl 
Pwiirps. 


C 467 ] 



467 


CASES IN EASTER TERM 


1805. 

The Kino 
against 

PttILIBPS. 


[ 468 ] 


[ 469 ] 


at the Sessions, as having' a tendency to a breach of pence, 
Grose J. considered generally that an attempt to commit a mis- 
demeanour was itself a misdemeanour : and in Rex v, Scojield a 
case was cited, before AdamSy B. at Shrewsbury, which was re- 
cognized by the Court in Rex v. Higgins, where one was con- 
victed upon an indictment for attempting to suborn another to 
conriinit perjury, which upon refcrence^o the Judges afterwards 
was unanimously approved. 

Clifford, in support of the rule. The Court can only 
look to the charge in the indictment, and see whether the 
law will infer a criminal intent from the act alleged to be 
done ; or if the act being indifferent in itself, Can only be- 
come criminal by being coupled with a criminal intent, 
whether such criminal intent be distinctly averred. Now here 
the act charged is alleged to be, not an actual provocatio?i or 
excitement to the prosecutor to challenge the defendant, but 
only an endeavour to provoke and excite him to do that 
which, if he had done it, would have amounted at most only 
to a constructive breach of the peace. But it does not ne- 
cessarily follow that the defendant intended to accejit the 
challenge and fight the ^prosecutor, nor is it averred that he 
did so intend. If then there be any siipposahle case in 
which a party could make such an endeavour with a lawful 
intent, as if he did it with intent to bind the challenger to 
kee{) the peace, it is necessary to exclude such an inference, 
and to aver an unlawful intent in the defendant. Now here 
the unlawful intent is only stated by way of inducement in 
the prefatory part of the indictment, which lias never been 
considered as equivalent to a direct averment. And in Rex 
V. JrigginSy (a) Laxcrcnce, J. quotes 2 Hawk, ch, 25. s, 60. 
as an authority, that the >vant of a direct allegation of any 
thing material in the description of the substance, nature, 
or manner of the crime, cannot be supplied by any intend- 
ment or implication whatsoever. It is, however, contended 
generally, that an attempt to conlmit a misdemeanour u itself 
a inlsdemcanoiir : but the cases adjudged do not support that 
proposition to that extent. An attempt to commit a inis- 
deincanour of one sort, can only be itself a substantive mis- 
demeanour where the act done is unlawful pe?* se, if done with 


an 


(«) ^ East, 50. 
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an evil intent, and leaves nothing to be done further by the 
party himself or by any other, in order to constitute a breach 
of the peace, or other known crime distinctly prohibited by 
the law. In high treason, the bare solicitation of another to 
commit a traitorous act, makes the tempter a principal. In 
felony, the adviser would be a felon if the felony were com- 
mitted, though out of his view and without his knowledge 
at the time. The motive accompanying the advice in such 
a case must necessarily be bad ; and therefore in jR. v. flig- 
gins it was considered that the mere solicitation, which, had 
it been effectual, would have made the solicitor a felon, at 
all events was a misdemeanour, when the attempt was finiit- 
less. But in JRex v. Scofield^ (a) where the act of putting 
the candle under the staircase of the party’s own house, 
might or might not be criminal according to whether the 
intent were evil or indifferent, the indictment, besides the 
prefatory imputation that the defendant unlawfully and 
maliciously, &c. intending, to burn the house, did the act, 
contained a distinct averment that he did so place the caudle 
with a wicked and malicious intention, by means thereof 
then and there feloniously to set fire to the house,’* &c. 
So the subordination of peijury is a known substantive of- 
fence j and every attempt to suborn, whether effectual or 
not, must necessarily proceed from a depraved and evil mind. 
The very attempt is an endeavour to subvert the due course 
of justice. But in Regina v. Langley y (b) where one was in- 
dicted for opprobrious words spoken to the mayor of Solis- 
bury, viz. You are a rogue and a rascal,” but not alleged 
to be spoken to him in the execution of his office, Powell, J. 
thought that the words being spoken to the mayor’s face, 
tended to a breach of the peace, and so were indictable 
without reference to his office : but Holt, G. J. said, “ they 
are not a breach of the peace, but they may provoke to it.” 
Powell, J. afterwards said, words that tend directly to a 
breach of the peace are indictable:” to which Holt, C. J. 
answered, Yes, if one man challenge another.” ' And 
finally the indictment was quashed. It appears, therefore, 
that the Court considered that words, not amounting to a 
challenge, but only tending to provoke it, had not such a 

(rt) Cald, 391. (Jf) Salk. 60t, and ^ W. Raym. 1029. 

Voi., VI, 2 A necessary 
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1805. necessary tendency to a breach of the peace as to be in them- 
fliTlcrNO selves indictable. 

afairut Cur. adv. mlt. 

Liord Ellknborough, C. J. now delivered judgment. 
This was an indictment containing four counts; the three 
first of which charged the defendant with having sent to a 
Mr. Thomas a challenge to fight with him : on these the defend-^ 
ant was acquitted ; and the question arises upon the last count, 
upon which he was found guilty. [His Lordship, after stating 
the fourth, count, proceeded.] The question which has been 
made upon the motion in arrest of judgment is, Whether the 
count so framed contain in itself a sufficient charge of an offence 
indictable by the law of the land ? It has been argued on the 
part of the defendant, that the offence amounts to no more than 
an endeavour to provoke a pei'son to challenge the defendant to 
fight a duel with Iiim, with intent so to provoke him : and that 
although the sending a challenge to fight may, on account of its 
direct and immediate tendency to a breach of the peace, be an 
indictable offence, yet that a mere endeavour to provoke a person 
by a letter so to do, such endeavour not in itself having a direct 
and immediate tendency to a breach of the peace, nor being 

[ 471 ] alleged to be done or used with that intent, but having only a 
tendency to provoke a challenge, and a challenge having only 
a tendency to a breach of the peace, and not being of itself a 
breach of the peace, was too remotely dangerous to the public 
peace to be a subject of indictment as a substantive misde- 
meanour. And the case of The Queen and Langley {Sail. 697. 
6 Mod. 124, and 2 Ld. Raym. 1094.) which Avas the case of an 
indictment for saying to a mayor that he Avas a rop,ue and a 
rascal,'’ and Avhich Avords Avere held not indictable, because 
they did not tend directly to a breach of the peace, has been 
relied on. And yet in the report of this very case, in Salheld, 
the distinction is taken by Holt^ C. J. that if these Avords had 
been Avritten, an indictment AVould have lain for, as Avas said 
in 2 Ld. Raym. 1031, S. C. that is a libel. It Avill be re- 
collected, that in the present case the proA-ocation Avas ad- 
ministered by AAwds Avritten, and t^t the words, You have 
behaverl like a blackguard," give the character of a libel to 
the letter in question. But it appeal's to me that tlie fir^t 
proposition contended for, A-iz. that such an endeavour as 
bus been used on this occasion to provoke another to com- 
mit 
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mit thq misdemeanour of sending a challenge, is not itself a 
misdemeanour, cannot be sustained. Although the intended 
cflfect may not have been produced, yet the means calculated 
and likely to produce such effect have been used. The letter 
was as much an act done towards the misdemeanour meant to 
be accomplished in this case, namely, a challenge, as it was in 
the case of The King v. Vaughan, where the misdemeanour 
meant to be accomplished by the letter, offering a bribe to a 
minister of state, was the inducing such minister corruptly 
to recommend to an office of public trust. The means in each 
case were equally proper to effectuate their respective purposes, 
and prosecuted to the same extent. And if the sending of 
the letter in the case of The King v. Vaughan to solicit a party 
to commit that misdemeanour were properly held indictable, I 
am at a loss to see any reason why a letter sent to provoke 
and excite a person to the commission of the offence in question 
is not equally so. It can surely make no difference tliat a 
different passion is meant to be operated upon in the one case, 
and the other, and that the solicitation or provocation was ad- 
dressed in the one case to the supposed avarice ; in the other, 
to the supposed anger of the party ; and that the end proposed 
to be ultimately effected in one case was a corrupt appointment, 
and in the other a duel. But the defendant’s counsel has in 
his argument taken for granted that this indictment contains 
no allegation of the intent with wdiich the letter was sent, 
except that which follow’s the statement of the letter, and 
with which the indictment concludes, viz. with intent to 
provoke, &c. Mr. Thomas to challenge the defendant to 
fight;” and which he contends, upon the grounds already 
considered, not to have a sufficiently direct and immediate 
tendency to a breach of the peace. Upon referring, how- 
ever, to the introductory part of the indictment, and con- 
struing it according to tlic rule laid down by Lord Mans^ 
field in The King v. Woodfall, 6 Bun. 2667, ^^t^d w hich ha.s 
been adopted also and acted upon in many other cases, 
there will be found an actual allegation of intent, connected 
w^ith the sending of the letter in question, viz. of doing 
bodily harm,” and of breaking the king’s peace.” Admit- 
ting that in general the epithets in the indictment, as 
wickedly and maliciously,” &c. arc, as Lord Mansfield says 

2 A 2 in 


471 

1805. 
The Kino 

agaimt 

Philipps. 


[ 472 ] 



CASES IN EASTER TERM 


An 

1 ^ 05 . 

The Kino 
againtt 
Philipps. 

[ 473 ] 


[ 474 ] 


in The King v. Woodfall^ " mere formal inferences of law 
from the act,” yet. Unless an allegation of intent be con- 
veyed by the word intending in the place where it usually 
occurs in indictments, many acts, which, but for an allegation 
of the intent with which such acts are done, would be merely 
indifferent, must still be construed to be so on the face of 
many indictments: but I think that the material criminal 
intent in such cases is to be considered as alleged in this pre- 
fatory part of the indictment. Lord Manfffield there says, 
That where an act in itself indifferent, if done with a par- 
ticular intent becomes criminal, there the intent must be 
proved (a) and found : but where the act is in itself unlawful, 
the proof of justification or excuse lies on the defendant, 
and on failure thereof the law implies a criminal intent.” 
Now the intent cannot be proved and found, so as to sustain 
the indictment, where a criminal intent is necessary to ac- 
company the act, unless the intent be also therein alleged. 
But it is no otherwise alleged than it is in this instance in a 
multitude of cases which have undergone much discussion, 
and in which judgment has been given for the Crown. In 
the case of The King and Horne, Cowp, 672, although many 
other objections were taken to the information, it was never 
objected that the criminal intention was not sufficiently 
averred by the introductory words of seditiously intending 
to excite sedition amongst the king’s subjects, to alienate 
their affection and allegiance, and to cause it to be believed 
tliat divers of his subjects had been murdered in the pro- 
vince of MassachnssetTs Bay by the king’s troops, and to en- 
courage his subjects in the said plantation to resist the king’s 
goverument.” It may be said, however, that in that case 
the criminal intent %vas necessarily implied from the publica- 
tion, and therefore that any averment thereof was superflu- 
ous : but in the case of Hex v, Critchley (cited in Rex v. 
Topham, 4 Tenn Rep, 129.) the intent to stir up hatred and 
ill-will against the family of Sir C. G. NicoU, deceased, who 
was the subject of the libel, was material to be averred, in 
order to sustain that indictment, and >vas only averred in 
the introductory words of the indictment ; and for the want 

(«) (Jtf. 1 1' Lord Mansjfield did not mean to say alleged and found, 

of 
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of similar words containing an averment of intent in the pre- 
fatory part of the indictment, like that which is to be found 
in Itex V. Critchlej/y the indictment in Ilex v. Topham was held 
not maintainable, and judgment was thereupon arrested. Since 
the argument of this case, we have inspected the original in- 
dictment in the Queen v. Langley ; and there I find the inten- 
tion laid thus: Quod Willelmus Langley y existens persona in-- 
quicl<e et turbnlffntce dispositionisy ct machinans et intendens Win. 
Waterman mujorem civitatis prcedictcc et autontatem suam in 
iontemptum et odium inducercy 20th April, &c. in preesentia et 
auditu diversonon suhditorumy Ixeec maliciosUy scandalosaj et 
contemp*uosa Anglicana, verca sequentia jronunciavit et public 
cavity viz.*" &c. There no objection was taken to the mode of 
averring and charging the intent, but only that the words 
uttered, even with such intent, were not indictable. If any 
particidar bad intention accomjianying the act be necessary to 
constitute it a crime, such intention should be laid in the in- 
dictment. In many cases the allegation of intent is merely a 
formal one ; being no more than the result and inference which 
the law draws from the act itsclt^ and which therefore requires 
no proof but what the act itself supplies ; as in the case of libels 
where the fact of publication is not in <iucstion. But where 
the act is indifferent in itself, the intent with which it was 
done then becomes material, and requires, as any other sub- 
stantive matter of fact docs, specific allegation and proof. And 
after verdict every material allegation in the indictment must 
be taken to have been proved. To apply this to the present 
case, the alleged intent of doing bodily harm and breaking 
the king’s peace,” is either a legal rcsidt from the letter of 
provocation and insult in which it is conveyed, and in that w’ay 
is self-proved ; or it is an allegation of fact requiring extrinsic 
evidence collateral to the letter itself, and which proof, upon 
the present motion in arrest of judgment, it must be presumed 
to have received at the trial. The fact of such intention, when- 
ever it is required to be established by collateral evidence, is of 
course liable to be rebutted by contrary evidence : and if the 
defendant could on this occasion have shewn that he wrote the 
letter with the innocent and even meritorious views with regard 
to the public peace, which have been suggested on his behalf; 
as for instance, to provoke a challenge from a person known to 
harbour latent purposes of a malicious and (langcrous kind 
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against the writer, in order thereupon to obtain surety of the 
The Kino against him ; — I say, if such had been the intention of 

against the writer, it would have been open to him to have shewn it 
Philipps. evidence on his part, and thereby to have repelled the bad 
intention either inferable from, and arising out of the act itself, 
or to have supplied extrinsic evidence (for so it must have 
been in support of the allegation of intent) if the act M'ere 
sufficiently indifferent in it«clf to have rendered such proof 
necessary. Upon the wdiole, whether the letter in question 
be considered as an attempt to procure another to commit 
a misdemeanour, by provocation, intentionally addressed to 
that immediate purpose, or as a provocation to a challenge 
with the intention alleged in the prefatory part of the in- 
[4761 dictment (and it seems capable of being considered either w ay) 
it is in either of these points of view a competent subject of 
criminal prosecution, so as to sustain the indictment founded 
thereupon. The rule, therefore, for arresting the judgment 
In this case must be discharged. Rule discharged (o.) 

(«) Vide Ilickb’scasc, Ilob. whore a libellous letter sent to the parly 
himself was deemed a misdemeanour, because it was a provocation to a chal- 
lenge and breach of the peace. So by 1 Hawk. ch. 6 . s. 3 . “ It is a very high 
otlencc to challenge another, &c. or even l)arely to endeavour to provoke an- 
other to send a challenge, or to fight; as by dispersing letters full of reflec- 
tions, and insimuiting a desire to fight, &c. But in William King’s case, 
4 Inst, lai, mere words of provoraiion, as liar and knave, though said tube 
motives and mediate provocation for breach of the peace, were yet considered 
as not tending immediately to the broach of the peace, like a challenge to 
fight, or a tlireatcning to beat another, ^c. 


Mondaif, ArrREE amiiist Scirrr. 

1 * 

Devisees of a fl|lHE Plaintiff, stcw^ard of the manors of Bnglithelmstone 
ing^iis^tenam^ Attlnxcovtliy in Smsex, brought his action against 

ill common, ^he Defendant for bills of fees, &c. amounting to 80Z. 15 j 9 . Ad. 
estates to for business done at the two manor Courts. The defendant 
mustVe*s?ve- Court; and at the trial at the last 
laHy adiuit- summer assizes at Lewesy a verdict w^as taken for the plaintiff 

which several I Aft. 2d. subjcct to the opinioii of this Court, on the 

services are following case 
flue to the lord. ^ 

and several heriots on the death of each tenant ; and the mnltipHcation of heriots and fees on 
admission still continues, notwithstanding the re-union of the same land afterwards in ouo 
person, the estates or interests in the laud, once divided in severalty, continuing several. 


The 
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The plaintiff on the 6th of December 1799, was and 
still is steward of the said manors of jB. and A. which lie 
acyoining to and intermixed with each other. By the cus- 
tom of each manor, every copyholder upon death or surren- 
der is liable to an heriot for every separate or distinct tenement 
hoklen of such manor ; and it has been the constant usage for 
the steward to demand and receive a separate fee or set of fees 
upon the surrender of • or admission to each separate tene- 
ment so liable to a separate heriot. ii. Tidy being 
seised in fee of five separate copyhold tenements hoklen of 
the manor of Bnghthelmstone^ and of five other separate copy- 
hold tenements hoklen of the manor of Atlhigicorth, and 
having surrendered his coj)yhokls in both manors to the 
use of his will, by his will, dated 26th of Dec. 1788, devised 
all the rest and residue of his real estate (which comprized 
the copyholds in question) to R. L. Wichclo and T. ^cutt^ 
and their heirs, as tenants in common ; and died wltliout re- 
voking such will. On the 7th of July 1789, at Courts holdeii 
for each manor, Wichclo was admitted under the will to one 
undivided moiety of the five tenements respectively holdoii 
of the said manors; and at the same Courts T. Scuit was 
admitted to the other moiety thereof respectively. Wichclo 
and T. Sentt afterwards agreed to make partition of the 
estates so devised to them pursuant to the award of /J. and 
JS. who made their award describing the specific pieces to 
be allotted to each party ; but before the same could be car- 
ried into execution T, Scutt died, having previously surren- 
dered his copyholds in both manors to the use of his will ; 
and by his will, dated 26th of Oct. 1794, he devised the 
same to his son, JJ. Scutt y the defendant, in fee. At Courts 
holden for each manor on the 25th of June 1796, the de- 
fendant was admitted under his father's will to an undivided 
moiety of the five tenements respectively holden of each 
manor. And at Courts respectively holden for each manor 
on the 5th of December 1799, before the plaintiff as steward, 
Wichelo, for the purpose of cariying the partition into exe- 
cution, surrendered all his undivided moiety of and in such 
of the specific pieces of land as by the award were allotted 
to T. Scutt (describing them specifically by their boundaries 
and abuttals, ai^d also describing of which of the specific 

tenements 


m 

1805. 

Attree 

agamt 

SeVTT. 

[ 477 J 


C 478 ] 



CASES IN EASTER TERM 


m 

tenements formerly holden by the said R. Tidy they formed 
Attrek ^ defendant and his heirs, and the de- 

itgaimt fendant surrendered his undivided moiety of and in the specific 
ScuTT. pieces allotted to fFichelo in like manner to him and his heirs ; 
upon each of which surrenders and admissions five sets of fees 
were claimed in each manor of the defendant, and five of R. L. 
JVkhelo; winch fees were admitted to be due and form a part 
of the sum paid into Court. Afterwards, at the same Courts 
respectively, the defendant surrendered part of the lands so 
allotted to him (describing each piece by its abuttals and boun- 
daries,)and furtherdescribing some of the pieces so surrendered 
as being together part or parcel of one of the tenements lately 
7idy*s, and others of them as being together part or parcel of a 
second tenement late also Tidi/*s ; others again of a third, others 
of a fourth, and others of a fifth ; and annexing the de- 
scriptions of each tenement as given in the former Court- 
rolls, to the use of John Wichelo and his heirs; who was 
accordingly admitted. Upon these last surrenders the stew- 
ard claims ten distinct sets of fees in each manor, as 
and for ten distinct and separate tenements; viz. five sets 
of fees for the moiety of five tenements which was vested 
in the defendant under his father's will; and five sets of 
lees for the other moiety thereof, which he took under the 
surrender of R. L. fFichelo. The question for the opinion 
of the Court was. Whether these were to be taken as ten 
distinct tenements in each manor, so as to entitle the plain- 
tiff to ten sets of fees, or as five tenements in each manor 
only? If they were to be taken as five only in each 
manor, then the verdict would be entered for the defend- 
ant, the sum paid into Court being sufficient to cover 
I ^79 J what was due ; but if they were to be taken as ten tene- 
ments in each manor, then ithe verdict was to be entered 
for the plaintiff, damages 161. 4^. 2d.; but the quantum 
of the damages to be subject to the award of Thomas 
Partington and George Courthope the Younger, Esqrs. It 
was further agreed that the will of R. Hdy, the several ad- 
missions and surrenders stated in the case, and the award 
of if. and B. together with a deed of partition made in 
pui*suance thereof, and any part of the Court rolls of the 
said manors which the counsel for either party might re- 
quire 
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quire, or which the Court might think necessary, should be 
read as part of the case. 

Watkinsy for the plaintiff, contended, that by ihc devise 
of the five several tenements in moieties to R. L. Wiclieh 
and T.Scnttf as tenants in common, to which they were 
respectively admitted, the ten moieties became soMiiany 
distinct tenements by operation of law, and being once 
holden as distinct tenements by different tenants, the re- 
spective moieties did not re-unite again when holden af- 
terwards by the same tenant. Tenants in common, by 
the very nature of their estate, have several tenements, to 
which they must be severally admitted, and which must be 
severally surrendered upon conveyance to a purchaser. Before 
the surrender of the parcels of Wichelo'% moieties, the de- 
fendant held five distinct tenements which he had from his 
father, and after those surrenders he held so many more dis- 
tinct tenements which he had not before ; for one tenant cannot 
hold another's tenement. Now, as it is a iiile in regard to 
copyholds, that the lord’s act shall not prejudice the copy- 
holder’s estate, or determine his interest, (a) so neither can 
the tenant’s act prejudice the lord ; {h) and so tender is the 
law of affecting the interest of the lord, that general words of 
a statute shall not extend to copyholds if his interest would be 
thereby prejudiced, as by an alteration of the tenure; (c) 
though where no prejudice can thereby ensue to the lord, the 
general words of a statute will comprehend copyholds, (d) Now 
here, if those which were at one time two distinct tenements, 
while holden by different tenants, unite again as one when 
holden by the same tenant, great prejudice would ensue to the 
lord, and his steward, and also to the revenue. [Lord Ellen- 
borough. The interests of the steward and of the revenue are 
merely consequential to that of the lord, to which alone we 
can look in this case. The only question is. Whether there 
be a legal re-union of the different parts of that which was 
formerly one tenement?] The two moieties of a tenement 
which had before been divided, might descend to the same 


(«) Lane’s case, 2 Rep. 17, and Waldoc v, Bartlett, Cro. Jac. 573. 

(6) 4 Rep. 25, />. Kite and Quinton’s case. 

(c) Hey don’s case, 3 Rep. 8. 

(d) Glover v. Cope, Cartb. 205, and Dpe v. Routledge, Cpwp, 710. 

person ; 
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1805* person} the one from the patcmah and the other from 
Attreb maternal ancestor ; in which case, if they were to vest 
against as one tenement, the future descent would be altered, and 
ScuTT* matenial heir would be disinherited, contrary to the 

established rule of descent. Nor is it any objection that 
the same person should be tenant in common with himself 
where he holds the respective shares in different rights: as 
if one of three joint tenants rfelease his part to another of 
his companions, the releasee shall hold that part with him- 
self and his companions in common, though the two still 
' continue to hold their original parts in jointure. Lit. s. 304 

and 312. And Lord Coke, in his Comment, on lit. s. 297, 
r 481 ] gayg^ €( If lands be given to John Bishop of Norwich, and 
his successoi*s, and to John Overall, D. D. and his heirs, 
being one and the same person, he is tenant in common with 
himself.** 36 H. 6. pi. 3. fo. 7. And finally he referred to 
Bruerton^s case, (a) Talbot * case ; (/>) and Fitz. Abr. Heriot^ J, 
to shew that entire indivisible services, whether annual or 
otherwise, shall be multiplied by the conveyance of any part of 
the estate to another; although the several parcels might after- 
wards come to the same person ; which rule, he contended, 
must govern the present case. 

Best, Serjt. contrh, said, that the Court would require a 
direct authority in point before they would aid by their 
judgment a demand which went to the destruction of copy- 
hold estates, by burthening them without limit with multi- 
plied fees and heriots upon every subdivision amongst te- 
nants in common, which in the common course of in- 
heritance would from time to time occur, till at length 
the estate woxdd not be w’orth the expence of the fees 
and heriots on the transmission of it. But admitting that 
so many different heriots would be due upon the deaths of 
the several tenants in common in respect of their several 
undivided shares of the same estate, the i*eason of which 
is, that othciwdse the lord would be deprived entirely of his 
heriot, as there might always be some of the tenants 
living, it does not follow that distinct fees would be due, as 
upon admission of the same person to so many distinct 
estates before held in common; for though the law will 


. (rt) 0 Rep. 1, 


{h) 8 Rep. J04, h. 


keep 



IN THE Forty-fifth Ybah of GEORGE III. 

keep the interests of tenants in common separate, where it 
is necessary for the purposes of justice, as where there are 
two sets of heirs, one claiming by descent ex parte * patema, 
and another ex parte materna ; in which case the steward, 
Imving the increased trouble of separate admissions, is en- 
titled to as many different fees for each; yet altogether the 
tenancies in common make but one estate, and must be 
considered as such wdien re-united in one person, and where 
one admission Avill suffice. In the case of the Bishop of 
Norwich it might be necessary to have separate admissions; 
because the two moieties which centered in him were holden 
in different capacities, one in his natural, and the other in 
his political capacity; but Cessante raiione cessat ct ipsa 
lexj is a maxim applicable to this case : and the authority of 
Lord Coke is express against the plaintifl*’s claim, who says 
in his Treatise on copyholdsj (a) If two joint-tenants, two 
tenants in common, or tenant for life, and he in remainder 
join in the grant of a copyhold, one line only is due, and it 
shall enure as one grant only/* 

Watkins in reply, observed. That Kitchen (6) in his 
Treatise of CourlSj cites the last-mentioned passage from 
Coke's Copyholder ^ — and observes. That Lord Coke cites no 
authority for the position there laid down; and the refer- 
ence in the margin of the book to 4 Rep. 27, certainly 
does not support it (c) in respect to tenants in common, who 
have several estates ; and, therefore, differ from joint-tenants, 
and from tenant for life and remainder-man, who have only one 
estate, 

Ciir. adv, vulU 

Lord Ellenborough, C, J. The question in this case, 
as stated by the plaintiff's counsel, simply amounts to this, 
Whether if two persons hold a copyhold as tenants in com- 
mon, and the one surrender his moiety to the other, and the 
other be admitted, he shall hold the land in respect of the 
lord and the steward, for the purpose of fines and fees on 
admittance, as one tenement for as two ? It has been settled 
so long ago as the time of Ed. III. That if any tenant who 

(«) Co. Cop. s. 50. (5) Fo. 123, a. 

(c) Hie passages in 4 Rep. 27, a, and 28, o, are in substance opposed to 
tln» passage in the Cepyhtdder, so tar as respects Tenants in Conuxion. 

holds 
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lg05. holds of me by a heriot alien parcel of the land to another, 

Attreb of them is chargeable to me with a heriot : for it is 

entire: and if the tenant purchase the land again, yet if I 

ScuTT. were seised of the heriot by another man, I shall have of 

him, the tenant, for each portion a heriot. This doctrine is 
to be found in I^ttz Ab. tit. Heriot, pL 1 ; and from thence 
it follows. That if an estate holden by indivisible services be 
divided and holden in severalty, and afterwards by the act 
of the parties shall come again into one hand, the services 
which were multiplied shall continue to be payable, not as 
for one tenement, but for each portion respectively, i. e. as 
for distinct tenements; and that they do nof again become 
in respect of the lord one tenement. The defendant’s coun- 
sel did not in his argument insist that this might not be so, 
where parcel of a tenement had been aliened and holden in 
severalty ; but insisted that this case differed, as it is the case 
of an entire tenement, having been for some time holden by 
several persons in common, and not in severalty, and after- 
wards coming into one hand by a conveyance to one of such 
tenants of the interests of the rest ; contending that a con- 
veyance by a number of tenants in common is not the con- 
veyance of distinct estates but of one estate ; but to this we 
do not assent. Tenants in common are they who have lands 
[ 484 ] by several titles, each having a several freehold, but with 
an undivided occupation; and every one of them shall do 
several services and several suits; and one of them may 
enfeoff the other, for there is no privity between them. 
JBrook*s Abr. tit. Feoffment de Terres, p/. 45; and in conse- 
cpience of there being no privity, the one cannot release to 
the other: and in the case of Fisher and kf^igg, 1 Ld. 
Maym, 622, and 1 P. IVms. 14, one of the arguments used 
by Lord Holt against construing a surrender of a copyhold 
to A. B, and C. equally to be divided among them, as 
creating a tenancy in common, was according to the report 
in P, Wms. 21, That by such consti*uction, instead of one 
copyhold estate, and one fine, and single service, there 
would be five several copyhold estates, and as many fines 
and services:” and as to the authority from Lord Cofre’s 
Copyholder, sect. 56, where it is laid down, That if two 
joint-tenants, two tenants in commo7i, or tenant for life, 
and he in remainder join in the grant of a copyhold, one 

fine 
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fine is due, and that it shall enure as one grant ontyy^ we 
think there must be some mistake in the printing, the page 
referred to ill 4 Co. 27. b, being silent as to any such sub- 
ject ; and though the law is certainly as there laid down as 
to joint-tenants and tenant for life and remainder-man, yet 
it may be well doubted as to tenants in common who have 
several estates ; and in Plowd. 140, it is laid down. That if 
two tenants in common grant a rent of 20^?. out of their 
land, it shall enure us several grants; and in Perkins, sect. 
107 , it is laid down, that if two tenants in common of a 
carue of land lease the same, it shall take effect as several 
leases. These reasons and authorities shew that a convey- 
ance by several tenants in common is a conveyance of 
distinct estates by each ; and it being certain, that where 
divers persons have had several freeholds in divideil parts of 
the same estate, their coming into one hand will not re- 
unite them, so as to prejudice the lord in respect of the ser- 
vices antecedently due to him ; so it is to be seen whether 
there be any reason why the same rule of law should not 
hold in the case where divers persons have had several free- 
holds in zfudwided parts of the same entire subject. No 
authority has been (piotcd to shew that the law is different 
in the two cases, and the mode of the occupation or posses- 
sion as between the tenants of the land, can have no effect on 
their relation to the lord, in respect of the services due from 
them to him. It was admitted, That if there be a sufficient 
reason for keeping separate the estates one man may have 
in himself, that it shall be so, and that on that account a 
man may be in two distinct capacities tenant in common 
with himself; as in the cases put in Co. Lit. 190, a. 13 
jF/. 8, 14, &c. in margin; but, it is said, that cessanic ra- 
tione, cessat lex. Is that ma^im, however, applicable in 
this case ? It has not been shewn, nor is it contended, that 
the estates, if re-united, would entitle the lord to multiplied 
services as for one tenement; but the authority from Fitz. 
tit. Heriot, shews that an heriot shall be paid for each por- 
tion as Q, several tenement; nor that an increased number of 
them shall be paid for the whole as one entire tenement : and 
if the lord be only entitled to several heriots as for several 
tenements, there is a reason, ss. the protection of his inter- 
est, that the tenant should be considered as tenant in com- 
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liBOS. mon with himself in this respect, and in this qualified sense 
Attueis the different portions of his estate : and his situ- 

agaimt atiou Will be little different from one who may have two 

ScuTT. entirely distinct copyhold estates, the parcels of which by 

long possession have become so blended as to make it un- 
[ 486 ] known to which estate they respectively belong. As we are 
not able to find any case where a tenement, once divided 
into several by the act of the parties, has been again 

re-united to the prejudice of the lord in respect of the ser- 

vices rendered before such re-union, we think the tene- 
ments in question must be considered as distinct and several 
for the purpose of the present demand, which is consequential 
upon the right of the lord to several services, and the necessity 
of several admittances as to several tenements; and so thinking, 
notwithstanding the great expence which may in consequence 
attend the transfer of copyhold property, we are of opinion 
that, ns the law now stands in this respect, there must be 
judgment for the plaintiff. 

Postea to the plaintiff. 


Monday t 
May 27tlu 


Don, on the Demise of Gkoroe Leach, against Mickljem. 


Words may be -wjij ejectment for an undivided moiety of an estate called 

wiiltorendcra * Holmej's, ill the county of Berks, a verdict was found for 

idetraiid in-" Plaintiff at the trial before Lawrence, J. at the last assizes 

a1d*ot‘^the*a ) county, subject to the opinion of the Court, on the 

parent intent following Case 
to be collerted 

from the >v1iolc context. As where a testator having two sisters //. and J, and also two infant 
cousins T, and C. the maintenance and education of which latter he recommended to his ex- 
ecutrix and residuary legatee, devised his estate at^. to his sister H, for life, remainder to his 
sister J, for life, remainder to 1\ in tail, remainder to C. in tail, Ac. remainder to his own right 
heirs : and then devised another estate at /?. “ to his sister J, for life, or if she should survive 
his sister H, so that she should come into possession of the estate at then to L. J. (whom 
he made executrix and residuary legatee) for life, towards the support, Ac. of his cousins 7*. 
and G, remainder to the said G, in fee ; heUI, that as the word or so placed was unintelligible, 
being referable to no other alteraativc to give it effect ; and as it was apparent from the whole 
context that the testator had in contemplation another alternative, namely, the death of his 
sister and that he meant to make a provision after the death of his sisters for his cousin G, 
as well as his cousin 7\ whjch was not satisfied by only giving G, a remainder in toil after a 
remainder in tail to his brother T , : in order to render the sentence complete and sensible, and 
to give effect to Uie apparent intent of the testator, the will should be read as if he bad dev ised 
his estate at B, to “ his sister J. for life, and after her death, or if she should survive his sister 
H, to tliat, Ac. ; then, Ac.*’ and consequently G, took a vested remainder in the estate at B, 
to wliich he became entitled in possession after tlie death of the testator’s sisters and L* «/• hia 
executrixi although his sister J* did not survive his sister H, 
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Hic lessor of the plaintiff claimed as devisee in remainder 
under the will of James King ; and the question arises upon 
the constmction of that will. (A copy of which was an- Lbach * 
nexed to the case.) James King being seised in fee, as well 
of the premises in question, as also of an estate in his 
occupation in Upton Gray^ Weston Patrick^ and Souths 
icdmboroughf mentioned in his will as hereinafter set forth, 
and of certain other estates, and leaving a wife, who is 
spoken of in his will as a lunatic, made his will, dated the 
4th of Jannaryy 1766. duly executed and attested; which, 
after stating that the devisor was desirous of settling his 
worldly estate, so that no controversy might arise about the 
same after his death, contains (inter alia) the following 
clauses, viz. And as to the estate I occupy in Upton 
Gray, Weston Patrick, and Sotetkwantbormigh, I hereby 
give, devise, and bec[ueath to my sister Anne Heath, for 
her life, she paying 50/. a year to the above-named Boyce 
Tree arid George Green (trustees for his wife before-named 
ill the will) for the use of my wife for her life as is above 
directed, half-yearly. The first 251. to be paid the first 
Lady-day or Michaelmas, which shall happen after my 
death; and likewise to my sister, Mary Imber, 201. a year, 
to be paid her in the same manner by my said sister 
Heath; and if my said two sisters shall survive and out- 
live my wife, then I hereby order my said sister Heath to 
pay my sister imher 501. a year, in the same manner as I 
have ordered the 20/. a year during my wife’s life; and in 
case my sister Imber shall survive my sister Heath, then I 
hereby give the rents and profits of my said estate to my 
sister Imber for her life ; and after her decease, I hereby 
give the same to my cousin John King for his life ; and after 
his decease, I hereby give the. same to my cousin Thomas 
Leach and the heirs of his body ; and for want of such issue, [ 488 ] 
I hereby give the same to, his brother George Leach, and the 
heirs of his body ; and for "want of such issue, I hereby give 
my said estate to my cousin James Leach, and the heirs of his 
body; and for want of such issue, to my right heirs for 
ever, always remembering, that every possessor of the above 
in Uptoti Gray shall pay out of it 501. a year, as above 
directed, for the use of my wife during her life : and as to 
the freehold lands and premises in the parishes of Bray 

wd 
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and Clewer^ in the county of Berks called HolmerSy which 
came to me on the death of my uncle Winch and his family, 
I hereby give and bfqueath to my sister Imber for her life ; 
or, if she should survive and outlive my wifcy and sister Heath, 
so that she shall come into tlie possession of my estate at 
Upton Gray, then I hereby give and devise the said estate in 
Bray and Clewer, called Holmers, to my dear good friend 
Mi*8, Mat*y Martha Lena Imber, widow of my late nephew 
Capt. Imber, for her life, towards the support, education, 
and maintenance of my above-named cousins Thomas and 
George Leach ; and, after her decease, I hereby give the same 
to the said George Leach, and his heirs for ever/^ The tes- 
tator also appointed the said M, M. Lena Imber sole execu- 
trix of his will, and residuary legatee of his personal es- 
tate. (a) The lessor of the plaintiff is the George Leach men- 
tioned in the will. The testator died soon after the date of 
his will, leaving his wife, his sister Imber, his sister Heath, 
his friend Mrs. M. M. Lena Imber, and his said cousins 
Thomas and George Leach him surviving. The testator’s 
sister Imher died before his sister Heath ; and both his said 
sisters died before the testators widow. The wddow died be- 
fore the said M. M. Lena Imher, who is also dead. The 
question for the opinion of the Coiq’t was, Whether the li- 
mitation to the lessor of the plaintiff took effect ? If it did, 
the verdict w^as to stand; if not, a nonsuit was to be en- 
tered. 

This case was argued at great length by Abbott for the 
lessor of the plaintiff, and Giffin Wilson for the defendant^^^ 
and a variety of cases cited in the course of the argument ; 
which turned principally on the question, Whether the 
words, “ or if she (the testator’s sister Imber) should survive 
and outlive my wife and sister Heath, so that,"' &c. made a 
condition precedent to the vesting of the remainder in the 
estate of Holmcrs in Mi's. Mary . Martha Lena Imber for 
life, and of the subsequent remainder to George Leach, the 
lessor? — in which case, the testator’s sister Imber, having 

(ft) It appeared by the will which was annexed to the case, that after the 
bequest of the residue of his personal estate to Mrs.M. M. Lena Imber, that 
there follows this clause : “ desiring her to contribute what she shall think ne- 
cessary towards the support, maintenance, and education of the abovenamed 
Thomas and George Leach, so far as her circumstances and inclinations will 
permit, and she shall think they descrve»'’ 
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died before his sister Heath and his widow, the event did 
not happen on which those remainders depended, and the 
defendant was entitled to judgment ; or, Whether the words 
were only used to limit one event, in which the remainders 
over were to take effect ? — the other event, which was to be 
collected from the whole context and apparent intention of 
the testator, being the death of his sister Imber ?~iu which 
case, the will would be read substantially thus: That the 
estates would be vested in his sistor Imber for life, or until 
she should come into the possessiou of Upton Gray, with a 
remainder vested in interest to iWl M. Lena Imber for life, 
to take effect in possession, either upon the death of his sister 
Imber, or, upon the event of his sister Imber coming into the 
I)ossession of Upton Gray, and then the remainder over to 
Gefftge Leach, the lessor, would also be vested ; and he was 
entitled to recover. 

Lord Ellenborough, C. J. now delivered judgment. It 
appears from this will, that the testator had several persons 
standing in different degrees of relation to him, who were all 
of them objects of his bounty ; and among them two sisters, 
for whoni he made provision for their lives, out of his estate 
at Upton Gray, and that now in question, called Uolmers ; 
and also two cousins, Thomas Leach and George Leach ; for 
whom, on the deaths of his sistei's, he intended to make 
some provision out of these estates : and although, during 
the joint lives of his sisters, he made no express provision 
for their benefit, he was nevertheless not wholly inattentive 
to them; for he desires Lena Imber, his executrix and re- 
siduaiy legatee, to contribute, as far as her circumstances 
would admit and they should deserve, what should be neces- 
sary for their maintenance and education; shewing, in this 
clause, as well as that which contains the devise of Hoi- 
mers X .0 Lena Imber, an equal attention to his two cousins. 
Having thus attended to their interests during the life of 
Lena Imber, in whose care they seem to have been, he 
makes further provision for them after the deaths of his 
sisters ; when, as his sisters would no longer want support, 
lie was able more effectually to benefit his cousins: and, 
with that \iew, after giving a life-interest in the estate at 
Upton Gray to another cousin, James King, he gives that 
estate to Thomas Leach in tail general, with remainder to 
VoL. VI. 2 B George 
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George Leach in tail general, with a remainder to James 
Leach in tail general, limiting the ultimate remainder to his 
own right heirs. In this way, on the deatli of his sisters, he 
made a certain provision for Thomas Leach ; but to George 
Leachy if the construction contended for by the defendant's 
counsel be right, he gave nothing ; that is to say, Suppos- 
ing the devise to Lena Imber (the sole object of which 
was to educate and maintain him and his brother) should 
not take eftcct; but a remainder in tail after an estate 
tail, which remainder might be defeated by his brother: 
but it w^ould be strange to suppose that the testator, who 
had in view some provision for GcorgCy meant, that that 
which might be his only provision should depend on 
the circumstance of the estate for life in Lena Imbevy in 
trust for him and his brother, taking effect ; and that 
his intention was, That hi:s cousin George should have no 
benefit from the devise to him of //oZmcr.9, unless he had 
also some antecedent benefit in common with his brother; 
and that he should have noi:hingy because he could not have 
all. The not happening of the event upon whicli the estate 
to Lena Imber was limited,, could not continue or prcsciwe 
any objects of the devisor's bounty to which it may be sup- 
poscil he had a preference ; and the happening of the event 
had not the effect of depriving George Leach of any benefit, 
so as to ftirnish any rational ground to suppose that the tes- 
tator meant that the devise to him should depend on his 
sister Imher's surviving his wdfc and sister Heath, If George 
Leach would have lost any estate on such contingency, one 
might very well account for Holmers not being intended for 
him, unless such contingency happened ; but in this case no 
circumstances exist to make such intention rational or pro- 
bable. It may, perhaps, not be improper to add, as an 
auxiliary argument, that in the introduction to the will the 
testator professes his object to be the settlement of his 
worldly estate; words which prove him to have had his 
W’hole estate in his view at that time ; and that he contem- 
plated what ho intended should go to his heir; the ultimate 
limitation of the Upton Gray estate, in failure of the issue of 
James Leachj being to his own right heirs : but no such pro- 
vision is made in regard to Holmers; from whence it may 
be inferred, that an intestacy was not in his contemplation 

as 
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as to any part ; and that he did not, in any event, intend his 
heir to take Holmers. When the terms of the will arc at- 
tended to, they will be found to be, as they at present stand, 
inaccurate and imperfect. The devise is in these words: 

As to the freehold lands and premises in the parishes of 
Bray and Clewcr^ in the county of JBerfc.v, called Holmersy 
I hereby give and bequeath the same to my sister Imher for 
her life; or, if she should survive and outlive my wife and 
sister Heath, so that she shall come into the possession of 
the estate at lepton Gray, then I give and devise the said 
estate in Brai/ and Clevoei^, called Jlolmei's^ to my dear good 
friend Mrs. Man/ Martha Lena Imher,'* &c. Now the word 
or, as here placed, has no intelligible meaning; it is a dis- 
junctive particle, and ought to be referable to tw'o or more 
alternatives to give it any effect. To make the sentence 
intelligible, the word or must either be wholly struck out, 
and some other word substituted in its room (which has been 
done in the cases alluded to by the plaintiff’s counsel), (a) or 
those words supplied which apjiear to be omitted. If the word 
or is allowed to have been used by the testator in its proper 
sense, it indicates clearly that he had some alternative in his 
contemplation, and which he has omitted to state. This 
omitted alternative, from thft context, evidently appears to be 
the death of his sister Imber ; for the estate is given to her 
for life ; and in no events, except those of her death, or suc- 
ceeding to Upton Gray, was her interest in it to cease. If 
therefore the words necessary for this purpose are supplied, the 
devise will run thus : As to the freehold lands in Bray and 
Cleiecr, called Holmers, I give and bccpicath them to my sister 
Imber for life ; and after her death, or if she shall outlive my 
wife and sister Heath, so that she shall come into the possession 
of my estate at Upton Gray, then I hereby give the said estate 
called Holmers, to Mrs. Lena ImJber, towards the education,’* 
&c. ; and after her decease, I give the same to George Leach, 
his heirs and assigns for ever. This way of reading the will 
makes it intelligible and rational throughout; agrees with what, 
upon the whole, must, we think, have been the intent of the 
testator; and supplies a necessary, and what, incur opinion, is 
the only alternative. I will mention two or three authorities, 

(a) These were the well-known cases where or has been construed and.--- 
Moor, 1 Wils, HOj &c, 


1805 . 
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1805. which appear to warrant the introduction of such words. In 
DoT^m dem. Lee Compere v. HiclcHy 7 Term Rep, 437> ^ h- 

Leach niitation to trustees and their heirs, in trust to preserve con- 
M^cklem remainders, was read as if the words during the lives 

of the several tenants for lifc,^^ had been inserted. So in 
Spelding v. Speldingy Cro. Car. 184, where a man having 
three sons, Johiy Thomas, and William, devised lands to 
John, his eldest son, and the heirs of his body, after the 
death of Alice, the devisor’s wife; and that if John died, 
living Alice, that William should be his heir and the Court 
there from the apparent general intent supplied after if John 
died,” the words without issue, so as to limit the remainder to 
William, on John*^ dying without issue, living Alice. So in 
the case of Fonerenu v. Fonereau, 3 Atk. 315, where a testator 
left the interest of 54,0001. to be paid to his children, share 
and share alike ; and after their deceases, the principal equally 
[ 494 J among their issue ; and in case all the issue of any one child 
should die before 21, the share of such child to be divided 
among the surviving children of the testator. 

Lord Hardwicke (as there could be no reason for a devise 
over in the case of the issue of a child dying, and not in the 
case of a child itself dying without issue) held that the share 
of a child ilying without issue should go over ; supplying 
words, giving over the share of a child who had no issue. 
These cases are stronger than the present ; for in them the 
structure of the sentence was perfect without any alteration 
or addition of words; in this case it is not. For these 
reasons we are of opinion that there should be judgment for 
the plaiutift* 

Postea to the plaintiff. 


Goodtiti-b, 



ijj the FoRTYrFiFTH Year OR GEORGE III. 


494 


1805. 

Goodtitle, on the Demise of Daniej., aeuimt Miles. 

^ 27tll. 


I N ejectment for a messuage and lands in the parish of Led- A. bcinf! pos^ 
hury, in the eouuty of Hereford, tried at Hereford Summer lit L. 'wiib h** 
Assizes, 1804, a verdict was found for the Plaintiff for three- 

“ctl on Ills 

fourths of the premises, subject to the opinion of the Court, nmiriago on 
on the following case: ISemaimU-r 

* By indentures of lease and release, dated the Jst and 2d to *iis wife for 
of Aprllj 1709, made previou.sly, and in order to the marriaij^e joininro, rc- 


of John Morton the Younger, of Callow HilL with Jomma V’*!*” 

Chdr/ett ; the premises in question, which had been pur- bodies, wiih 
chased by and then belonging to the father of the said John 
Morton^ with other lands, part freehold and part copyhold, ani^'haviii|» 
were limited to the hither of the said John Morion until the p. and Q. .set- 


marriage, and after the marriage to the use of him the said *^*‘^'** 

^ .same uses (<?x- 

J, Morton for lile, remainder to the use of J. Char left for eept a eop- 
lifc for her jointure, and after the decea.se of the survivor 
J, M. and J. C. then to the use of the heirs of the body of l>v**‘ well an 
the said J. C. by the said J. M. lawfully to be begotten, lanXhe^wjw 
and for want or in default of such issue, then to the use of 
the right heirs and assigns of the said J. M, for ever. The of his wife, 
said J. M, M^as the eldest son of his tather. By the same in- "ilI”/htor.s 
denture of release, a messuage and lands therein particularly livinK, devised 
described, situate in the several parishes of Plxleij and [II,. 

/h/Uon, in the saitl county of Hereford (of which a coppice 
called Shortcrofty and the soil thereof, in the parish of name, and all 
Jj/lton, constituted part) were conveyed to the following JIJJJJ' * 
uses, viz. as to the M-holc (except the said coppice) to the bold, h^itse- 
same uses as the premises in question are above mentioned which ho was 
to be conveyed and settled ; anti as to the said coppice, the JI? 

and which 


were not set- 


tled in jointure on lii.s late wife (except the coppice, which he directed .should always be hold 
with his estate at P.) she, his said daughter, and the heirs of her body, paying out of all the 
aforesaid lands a certain annuity unto his other daughter A. M. for life: and in case his said 
daughter J. should die and leave no issue, then to his other daughter A. M. for life, remainder 
to her children ; charged, &c. remainder, to his nephew in fee. Held, that the reversion of 
the settled lands did not pass by the will, but were excepted out of the general clause by force 
of the restrictive words, “ and which are not settled in jointure,” &c. not only by the natural im-^ 
port of those words, but because of the incongruity of imputing to the devisor an intention of 
devising estates tail and for life to his daughters in lands which were before settled on them in 
tail general ; though it did not appear that the testator had any other real estate on which the 
general clause could operate, except the reversion of bis settled lands. 

same * [ 496 ] 
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same expectant on the marriage was limited unto and to the 
use of the said J, M. his heirs and assigns for ever. The 
marriage took effect, and the said Joanna died in Wor. 
1738, leaving by her husband the said J. M. who survived 
her, four daughters, and no son, viz. Judith^ Joanna^ Anna 
Margaretta^ and Rebecca. Judith^ the eldest of the said 
daughters, intermarried with W. Ski/nncr in the year 1740 ; 
and by tlie settlement made on this marriage, in which the 
said J. M. her father joined, the. reversion in fee of him the 
said J. M. of M, of and in the undivided fourth part or ^hare 
of which the said Judith was seised as tenant in tail in re- 
mainder of and in (inter alia) the premises in question; 
(subject to certain precedent estates now expired) was con- 
veyed to tlic use of the said W. Skynner^ his lieirs, &c. 
After making tlic said settlement, Joanna and Rebecca Mor- 
ton^ two of the said four daughters, died without issue in the 
lifetime of their father; and Anna Margaretta intermarried 
with one //. Jones. J. Morton being seised of the rever- 
sion in fee of and in three undivided fourth jiarts of the 
same premises, expectant on the determination of the estate 
tail in remainder, then vested in his said two surviving 
daughters, and being also seised of the following heredita- 
ments, viz. the said coppice in the parish o( Aylton, and a 
cottage and lands called Rrockingtony in the parish of Mans- 
ley ; a messuage, farm, and lands called Kewsop, in the 
parish of Avenbury^ in the county of Hereford, and of and 
in the moiety of a messuage and garden called Tower Hill, 
in Bromyard in the same county; he (J. Morion) duly 
made and executed his last will in writing, dated 12th of 
January, 1730, whereby, after giving his (laughter Anna 
Margarctla Jones 10/. to buy her mourning, 20^. to the 
poor of the parish of Muusley aforesaid, lOy. each to the 
poor of the parishes of Ayfton and Pixley, and other sums 
to the poor of other parishes, the will proceeded as follows : 

Item, I give and devise to my daughter Judith Skynner, 
and to her boil’s and assigns for ever, all that my cottage, 
with the lands, &c. called Brockington, in the parish of 
MunsUy, upon trust, that she and they shall yearly for ever 
buy four gannents, &c. of the value of about 10.y. or 12^. 
and give the stuiic to the most deserving poor persons of 

Munsley 
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Mumley yearly. And I further give and devise unto my 
said daughter Judith Skynner, and to the • heirs of her body 
lawfully begotten or to he begotten, all that iny niessnage, 
lauds, &c. called Kewsop, in the parish of Jvenlmry, charged 
and chargeable with the payment of 20s. a-year to the poor 
of Avenbury and Munsley for ever : and also all that moiety or 
halt pjirt, undivided, of a messuage and garden called Tower- 
Jlill, in Bromyard, in the county o( Hereford ; and all other 
my freehold, copyhold, and leasehold lands tmd houses, t^c. 
whatsoever and wheresoever, which I shall be possessed of or 
anywise entitled unto at the time of my decease, and wujck 
ARK NOT SErrLKD IN JOINTURE ON MY LATE DEAR WIKK, 

except the coppice at AyUony which I will and direct shall 
always ^-o and he held witli my estate at PUley^ in the same 
manner as that estate is settled; she, my daughUa* Judith^ 
and the heirs of her body, payini^ out of all the aforesaid 
lands unto my sister, lier said daughter Anna Mar^aretta 
Jones^ the clear sum of 15/. yearly <luring her natural life 
(the same to be paid to her own separate use ;) and in case 
my said daughter Jndilli shall impjxm to die and leave no 
issue of her body, then I give and devise all and singular t!ic 
aforcvsaid jircniises with their appurtenances to my said 
daugliter Jones for life; and after her decease then to the 
child and children of my daughter A, M, Jones as shall b(» 
then living, charged and chargeable as aforesaid. And for 
want of such issue, then I give and ilevise the premises to 
my nephew Mr. Francis Morton^ and to his Ijeirs, &c. 
charged and chargeable as aforesaid; and also paying there- 
out to his brother Mr. John Morion the sum of 5/. And 1 
give and bequeath all the arrears of rent which shall happen 
to be due to me from my tenant at Callow JIM at my death 
to my said two daughters : and 1 further give and be<pieatli 
unto my said (laughter Judith Skynner^ her heirs and as- 
signs, all mortgages made to me in fee or for term of years, 
and all and singular other the rest and residue of my goods, 
chattels, and [leisonal estate of what nature or kind soever, 
wdiich I shall be itossessed of or entitled to at the time of 
my decease, after payment of my debts, legacies, and funeral 
expenccs.’^ And he aiq)ointed his daughter Judith Sh/tmer 
sole executrix of his ^vill. The estate at Pivley and the 
coppice at 4yl^on^ mentioned m the will, are the same as 

arc 
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1806, are mentioned in the settlement of 1709. The testator John 
Go^tTtlr died 17 th of Jwne, 1751, without revoking or alter- 

cx dem. ing his will. Judith, his eldest daughter, survived her hus- 
baud Wm. Skymier, and married the Rev. Wm. C. Hopton, 
Miles, and died in Dec. 1784, without ever having had issue. 

A^ina Margaretta, the other daughter of John Mortoii, who 
survived her father, outlived her husband H. Jones, and 
afterwards married H. Durbin, and died in October, 1799, 
without ever having had issue. Frayicis Morton, the nephew 
and devisee in remainder in the will of Jolm Morton, died 
in August, 1702 , intestate, and without issue, leaving two 
brothers, the Rev. J. Morton, of Redmarley, and W. Mor~ 
ton, him surviving. John Morton, of Redmarley, the eldest 
brother, and heir at law of Fraiic'is Morton, died intestate, 
and without issue, in March, 1/89, leaving fVm. Morton, 
his only brother and heir at law, him surviving. Wm. Mor- 
ton devised to the lessor of the plaintiff, and died on tlie 2d 
day of May, 1784; and on the trial a verdict was found for 
the plaintiff, subject to the opinion of the Court of King's 
Bench, upon this question, Whether the reversion in fee in 
three undivided fourth parts of the premises in cpiestion, passed 
by the will of John Morton the settlor, or descended upon his 
death to his said two then surviving daughters Judith and Anna 
Margaretta 

[ 499 ] The case w’as argued on a former day in the Term by 
Dannccy for the plaintiff, and Abbott for the defendant. 
The argument turning on the meaning of the words, and 
not settled in jointure on my late wife,” whether restrictive or 
not, and upon the apparent intention of the devisor to be 
collected from the whole of the will together, it is unnecessary 
to detail it, particularly as the cases most applicable to tho 
subject were referred to by tlie^ Court in giving judgment. Ou 
tins day 

I^)rd Ellknborough, C. J. delivered judgment. 

The question reserved for the opinion of the Court rests 
upon tliis consideration Whether sufficient appears in 
this will to shew that the intention of the testator was 
that the general words relied on by the lessor of the plaintiff 
should not extend to and comprehend the reversion of the 
estates settled ujion his marriage ? for if they be unrestrained, 
it cannot be contended that they arc not^ sufficient to carry 
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the reversion : and on the other hand, there cannot be any 
doubt but that they may be restrained, either by expressions 
directly controlling them, or by the clear intention of the 
testator, to be collected from the whole of the will. The 
words not settled in jointure upon my late wife,*' are 
those relied on as having the effect of controlling the gene- 
rality of the words made use of by the testator, and of ex- 
cluding them from j)assing the reversion of the settled lands. 
And we think in this case they have that effect, ui)on com- 
paring the provisions and limitations of the will with those 
of the settlement made on the testator’s marriage, and con- 
sidering the state of his family when the will was made. 
The lands in cpiestion were, on the marriage of the devisor, 
settled on himself for life, with remainder to his wife for 
life for her jointure, with remainder to the heirs of the body 
of the wife by the devisor begotten, remainder to his own 
right heirs. At the time of nndiing the will the wife was 
deafl, and he had only two daughters living, who, under the 
settlement, had in these lands a vested remainder in tail 
general, expectant on the determination of a life estate in 
the devisor. Under these circumstances the devisor had no 
interest which could be the object of any disposition to be 
made by him, but subject to the remainder in tail general in 
his daughters; nor had he any thing upon which his will 
could oi)crate in the limitation of any estate in possession 
until both the daughters shotdd be dead without issue ; and 
therefore if the testator’s object was, as according to the pro- 
visions of the will it must have been, to limit estates, which 
were to take effect during his daughters’ lives, it is impossible 
to suppose the testator cotdd mean that his will should ex- 
tend to lands, in respect of which he must have known 
that it could not oi)erate to create the estates intended. 
In the particular lands which he meant to be the subject of 
the devise, he intended to give his daughter Jiidifh an estate 
tail ; but such estate it was impossible to carve out of the 
reversion, as the lessor of the plaintiff contends; for so 
long as there was a possibility of her having heirs of her 
body, she must have had a prior estate of as high and of as 
durable a nature under the settlement itself ; and when that 
possibility ceased, both she and all those who under this de- 
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vise could claim any interest in the lands in question would 
be extinct, inasmuch as, according to the construction of 
the plaintiff, the devise to Judith would be of an estate in 
tail general exjiectant on the deterniination of an estate in 
tail general already subsisting in herself^ and in the same 
lands, under the settlement. And the devise to A7ina Mar- 
garetta would be of an estate for life, with a remainder 
possibly for life only, to such children as should be living at 
her death, to vest in possession in her and her children after 
the death of herself and all her children: and if the re- 
mainder be to them in tail, the same observation will apply 
Avhich I have made as to the estate which it is contended 
was given to Judith in the land in question. That the testa- 
tor recollected the settlement at the time of his will, appears 
clearly by his reference to it; and it is impossible to sup- 
pose that with that settlement presented to bis mind lie 
could have intended what it is insisted on by the lesior ot 
the plaintiff that he did intend, and which would in effect 
amount to this, that without any object in view but to give 
the reversion in fee to his nephew, he should make previous 
limitations of the subject-matter which he knew could never 
take effect. His will shews that he was aware that the settle- 
ment was in force; and when he was by his will giving 
estates in tail, we cannot suppose him ignorant of tlu' nalure 
of those estates, so as to conclude that he meant to giv(' 
them in lands, in which, from the previous existence of 
similar estates (a fact known to himself) they never could 
take place. Let, however, the lands in settlement be ex- 
cluded from the operation of the clause, and the devise will 
be rational and consistent throughout. But it is said, that 
if this reversion shall not pa.-s by the will, there is nothing 
upon which this general eJause can operate, as the devisor 
has specifically <levised all his other estates. As to which, 
it may be said in the first place, that it does not appear 
whether he had or had not other estates ; if he had, the 
<lcvisc wall operate upon them ; if he had not, the clause 
will bo more properly referable to an anxious care on the 
part of the drawer of the wall to comprehend such estates, if 
any, as it might not have before occurred to the testator to 
include by express inculion, but upon wdiich the provisions 

of 
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of the will were meant to attach^ than to suppose the testa^ 
tor meant a thing so inconsistent and absurd as that the re- 
vei’sion of the settled land should be the subject of a devise 
framed as this is. If any thing could properly be inferred 
from the wording of the clause, as to whether he had any 
other estates or not, one \vould be led to suppose that he 
had both copyholds and leaseholds not specifically devised : 
if he had neither, it shews that the clause was meant cau- 
tiously to take in things to which the devise may reasonably 
be referred, and which were not before specifically enume- 
rated or described in the will. One of the grounds taken 
by Ix)rd Mansjic/d for restraining the general words of ii 
'will to a distinct class of lands, in the case of ^Strong v. Teatt, 
in 2 Burr. 912, w^as the absurdity that w’ould follow from 
giving it its utmost latitude of constmetion. This argument 
appears to us so conclusive on the cpiestion, as to make it 
unnecessary to consider what weight is due to the other 
arguments on the part of the d(»fendant. However, as to 
the argument drawn from the direction in the will, “ that 
the co])pice at Jj/lton should go and be held wdth the testa- 
tor’s estate at IHxlcy^ in the same maimer as that estate was 
settled,” it may be observed, that the tiircction shews that 
any argument, depending on a supposed intent in the testa- 
tor not to die intestate as to any part of his property, is not 
well founded ; for the elfect of the direction as to the cop- 
pice, is to make his d.aughters tenants in tail thereof^ as they 
already were under the settlement of the estate at PLrlet/^ to 
wdiich it is thus annexed l)y the W' ill ; leaving the reversion 
of it to go to his right heirs. So that there w^ould uncpies- 
tionably be an intestacy as to the reversion of the co|)pice 
in virtue of its express exception out of the general clause, 
even according to the construotion contended for by the 
plaintilf. As to the cases of Cook v, Gerrard^ (a) Willows 
V Lgdcotfy {h) Strode v. Ladj/ Russell, (c) and Chester v. 
Chester, (d) relied on by the plaintilf, it is not necessary to 
go into them; for the general doctrine contained in them is 
not disputed, and our opinion goes on this ; Tliat supposing 

(a) 1 Lev. 212, 1 Saund. 181. 

{b) 3 Mod. 229, and 2 Ventris, 285. 

(f) 2 Vern. 621. (cT; Fitzg. 150, 3 Pr, Wms. 56, 

the 
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the words not settled in jointure on my wife,*’ to be in- 
sufficient of themselves to restrain the effect of the general 
words in the clause relied on by the plaintiff, yet taking with 
them at the same time into our consideration the limitations 
in the settlement, and in the will, they must we think be 
understood as being restrictive: and the question in this 
case is, as in most other cases on wills, a question of inten- 
tion to be collected from the whole of the instrument as ap- 
plied to the subject-matter. It may, however, be observed, 
that this case differs from all the cases cited, except that of 
Glover v. Spendlovey 4 Bro. Chan, Ca. 337. In all the 
other cases the words which were holden not to be re- 
strictive, were properly descriptive of a reversionary inter- 
est, or an interest rcinaing in the devisor, which he had 
power to dispose of. In Willows v. Lydcolt, the words 
were not above disposed of;*’ in Strode w Ladi/ llussell, the 
words were out of settlement ;** in Chester v, Chester^ not 
by rue formerly settled, or hereby by me otherwise dis- 
posed of;** and in Cook v. Gerrardy the words were all my 
lands not settled or devised :** but in this case, the words 
not settled in jointure oil my late wife,** are not properly 
descriptive of the reversion which the devisor had, for 
that was an interest to take effect in possession after a 
vested estate tail ; and of the entire estate in the lands not 
settled in jointure on his late wife, the devisor had not a 
jiowcr of disposing; and therefore there seems ground for 
tlie argument that these words were meant to be descriptive 
of' the lands, and not of the devisor’s interest or estate. 
Had the testator used these words, not settled on mt/ mar- 
?vV/gc,” or, not settled in jointure on my icifc and afterwards 
on her children f this case would have been more like to the 
cases above mentioned. And as to the case of Glovi^ v. 
Spendlove, although in that case the words wx'rc the same as 
in this, yet it is to be observed that there, as the testator had 
no son, he had for all purposes of substantial benefit the fee 
expectant on his wife’s life estate, she then being alive. But 
it is not necessary to say more as to the analogy between 
this and the other cases cited,, as our opinion is not founded 
upon the bare ellect of the w’ords (which W'e consider as. 
being restrictive or exclusive) independent of the other 

circumstances 
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circumstances which particularly belong to this case. For 
these reasons, we are of opinion that the postea should be de- 
livered to the defendant. 

Postea to the defendant. 


Doe, on the Demise of Leppingwkll, suing in Forma 
Pauperis^ against Trusskll. 

J^OSANQUETj on a former day in this Term, obtained 
a rule to sliew cause why the lessor of the PlaintilT 
should not be dispaupered, and udiy he should not pay costs 
for not proceeding to trial at the last Spring Assizes. 

It appeared that notice of trial had been given for the 
Summer Assizes, 1804, and countermanded six days before 
the Assizes ; that notice of trial was again given for the 
last Spring Assizes, and the cause entered for trial, but 
that on the third day of the Assizes the record was with- 
drawn ; that the Defendant had incurred above 1001, costs 
in procuring evidence; and his attorney swore that he be- 
lieved the merits to be in favour of the defendant. It fur- 
ther appeared that the lessor of the plaintiff, in another 
cause of Doe d. Lcppingivell v. Thompson y which depended 
upon the same circumstances, having omitted to proceed to 
trial at the Summer Assizes, 1804, pursuant to notice, made 
an aflidavit that he was prevented from trying the cause, 
for want of several copies of registers which he had been 
unable to procure in time ; upon which the Court discharged 
a rule for judgment, as in case of a nonsuit, on his per- 
emptory undertaking to try at the^Spring Assizes ; with which 
undertaking he had neglected to comply, and judgment, as 
in case of a nonsuit, had been obtained. To shew that the 
proper course was to move that the party should be dispaupered 
in case of vexatious delay. 2 Salk. 606 ; Taylor v. Lowe, 
2 Stra. 903 ; Brittain v. Grenville, 2 Sh^a. 1122 ; and 2 Tidd's 
Practice, 893 ; were cited, {a) It was contended that the 
lessor of the plaintiff ought at least to have countermanded 

(o) See also Rice v. Brown, \ Bos. and Puller, 39, 

his 
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his notice, and thereby saved a gfreat part of the expence which 
the defendant had sustained. 

On this day Lawes shewed cause upon an affidavit, which 
stated, that the lessor of the plaintiff having about 30 copies 
of registers to procure, and several witnesses to collect, among 
whom was an old and infirm man, was unable to get to the 
assizes in time, and therefore was under the necessity of with- 
drawing the record. 

The Ccfiirt, however, made the rule absolute for dispau- 
pering the lessor of the plaintiff, but discharged it as to the 
payment of costs. 


£NB OF BASTJCR TERM. 



CASES 
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ARGUED AND DETERMINED 

IN THE 

COURT OF KING’S BENCH, 


Trinity Term, 

]a ilie Forty- fifth Year of tlie Reiga of Gkorge HI. 


The Company of Proprietors of the Ltvkrpool Water-Works 


aga hist Atk I N son . 


"Hie jSuine (igalust llAiiri.KV. 


I N (le])t on bond, ilateil 1st of 1802, the PlalntilVs 

in their declaration set fortli the condition of the bond ; tliif? ih.it tiic 
whereby, after recitiiii^ that tlu* Defendant had agreed with 
the company to collect and receive the several rents and the piiuntifis 
other revenues of their >vorks at Liverpool ^ from time to 
time for 12 months, from the date tliereof; and that the 
company having reciuired security for the due performance inonths and 
of the said otllce of receiver, ia tlic maimer and to the J^^terwards 

stipiilatiiijf 

etiect after mentioned, T. Harpleij had agreed to join with that, “ at ait 
the defendant in the bond for that jiurpose, upon tlie condi- Jll” 
tioa thereunder written : the condition Avas thereby declared 
to be, that if the defendant should from time to * time, [and ploy mint, and 
at all times thereafter, during the continuance of such his 
employment,’' use due diligence in collecting and receiving tinuc to bo mu- 
all rents and sums of money which should (a) grow and 
become due to the company, their successors or assigns account and 
at Liverpool^ from and in respect of their said works ; and ac. confines 
should, as often as requested by the company, their siic- 

(a) In the condition, as afterwards set forth, on oyer, in the defendant's plea, 154 months 
the word annually was here introduced. mentioned in 


the recital* 


[ 508 ] 


cessors, 
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1805. . cessors, &c. well and truly pay and account for to the 
LiverI^ol Liverpool^ to their satisfaction, all such sums 

Water-works he the defendant should have received from any person 
Company to the company’s use, and render to the company, their 
AmiNsoN. successors, ike. from time to time a true account in writing 
of all sums by him theretofore received on account of the 
said works, for the rents and other revenues thereof, or 
on account of the company, &c. and for which he ought 
to ])C charged or chargeable, and should then also deliver 
up to the company all books of account, vouchers, &c. 
whatsoever belonging to the coini)any then in his cus- 
tody ; and also if the defendant should, so long as he 
should continue and be employed by the company from time 
to time, observe and perform the orders of their committee as 
far as the same should concern his said employment, and 
justly and truly in all other respects behave himself in the 
said oflice or employment of receiver of the aforesaid 
rents and other revenues, and duly account for the same 
as aforesaid, tlrcn the said writing obligatory was to be void, 
or else to be in full force.” The plaintiils then averred, that 
the defendant continued and "was employed by the comi)any 
in the said office or employment of receiver, in the condition 
incntioned, for a long time after the making of the said 
writing obligatory, viz. From the date thereof until and 
[ 509 ] upon the 14th of Septemhvry 1804, and during that time re- 
ceived divers sums from divers persons (a) to the company’s 
use, amounting in the whole to 400/. ; and then assigned as 
a breach the not accounting for and the paying the same. 
There were other general counts in debt for so much re- 
ceived to the use of the company, and upon an account 
stated. 

The defendant, after craving oyer of the bond and of the 
condition, which tvas set forth in the same words as stated in 
the declaration, with the addition of the word annually in 
the place before noted, pleaded, That for twelve months from 
the date of the obligation he did from time to time collect 
and account, &c. (in the words of the condition) and did 
pay to the company all sums received by him during the 


iiaid 


(«) Vkle note (4) to 9 Sannd. 4lh 
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said twelve months, to the use of the company, &c.; and so 1805. 
pleaded performance of the condition. ^ ivFfu^ot 

Replication. Tliat the defendant, after making the av riting- Water-works 
obligatory, and after the expiration of twelve months from the 
date thereof, and during the time that he continued and was Atkinsok. 
employed in the said office or employment of receiver as in 
the condition mentioned, received the sums in the declaration 
mentioned, and broke the condition in manner and form as 
complained of. To this there was a general demurrer and join- 
der. There were similar pleadings in the other action against 
Ilarplej/ the surety. 

Richardsonj in support of the demurrer, contended that 
the replication, which alleges a receipt of money not ac- 
counted for by the defendant after the expiration of 12 
months from tlie date of the obligation, was no answer to 
tlie plea of perfonnance of the condition to account for the 
12 mouths, during which period alone, the obligation wuis [ 510 ] 
in force ; and that tlie subsequent w'ords in the recital of the 
condition, requiring security for the performance of the 
office ‘‘ ill the manner or to the effect after mentioned,’" or 
the further words in the condition binding the defendant to 
account from time to time and at all times thereafter (luring 
the continuance of such his employment, must be taken with 
reference to the period of 12 months before named, for 
whicli he was appointed to collect the revenues of the 
company, and for which the surety "was bound. And he 
cited Lord Jrdngton v. Mcrnckc, (a) as in point ; in the note 
(b) to which the principal cases on the subject are collected, 
viz. Ilorion v. Day^ (c) IfYight v. JRnsscll^ (d) and Barker v. 

Parker, (e) And he observed, that there would be no injustice 
in this construction, as the principal would still be liablejii an 
action for money had and rccciveil for all sums received by him 
for the company. 

J. Clarkcy contrh. The condition of the bond is so 
plain to account for all sums received by the defendant 
at all times during the continuance of his employment,’' 
that it i^ not neccssaiy to call in aid the recital in order to 
explain those words; neither docs the sense of the con- 

(«) 2 Saund. 111. (//) Ib. 414. by Mr. Serjt. Williams. 

(c) lb. Sty. 18. and All. 10. (</) 3 Wils. 530, and 2 Blac. licp. 934. 

(t) 1 Term Uep, 287, 

VoL. VI, 


2C 


tract 
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1805. tract call for auv restriction. It is indeed recited, Tlfat 
- the obligor had ai^rced to collect the company’s rents for 

Water- works 12 months; but there arc no words to restrain Ins service 
Company to tliat iicriod; and it is plain, from the whole context, and 
Atkinson, from the particular Avording ot the condition, tliat tiie 
contracting parties contemplated that his service might 
continue after that period; and therefore the operative jiart 
of the condition compels the obligor to account during 
[ 511 ] the whole time he shall be employed. He is to collect the 
sums which shall annually grow due to tlie company, which 
looks to a continuance of his employment from year to year ; 
and he is to account to them and their successors. Then 
again he is to observe their orders so lo)ig as he shall continue 
to be employed by them; and the very word continue sujiposes 
some prior service. This is analogous to the common case 
of au Act of Parliament, enacting a provision in general 
terms more extensive than the ])articular case recited, which 
gave rise to the law. A recital is no material part of a 
deed; (a) and can only be called in aid to construe some am- 
biguity in the subseijuent operative part of the instrument; 
it cannot confine subsec|uent words, whereby the intent ap- 
pears more large ; {b) but if there be any doubt upon the 
words taken altogether, they must be construed most 
strongly against the obligor, (c) In that respect, the case of 
Lord Arlington v. Mcrricke is tlistinguishable from the ])re- 
sent; for there the recital, That hord Arlington^ the Post- 
master General, had, by his written instrument, under seal 
de[)uted T. J. to be his deputy of the stage of (Ivford for six 
munth.s, might be considered as the words of Lord A. liimself ; 
and therefore to be taken most strongly against himself, when 
attempting to extend the deputation beyond the terms of his 
own grant. 

Lord EoLKNiioiioron, C. J. The case of Lord Arling- 
ion V. Merrivke runs on all fours with the present. The 
[ 512 ] words there used, which were as general as these, were con- 
strued to be restrained by the recital stating an appointment 
for a specilic time ; and that case was decided by Lord C. J, 

(a) St. J«>hn r. Dip;s 2 ;s, Ilob. laO; 1111111 r. Montague, [\ Chnn.Ciis. 101. 

(/>) Uoll. Abr. ‘.>17, tit. l\uols, pi, 7. 1 C om. J)i^. Pareis, aiO, A. It). 

b ) Plowd, 10. 

Hale, 



IN THE Fouty-fiftii Ykah op GEORGE III. 


512 


Halcj and other Judges on great consideration. Then,, ^vith 
a decided case exactly in point, it would be extraordinary if 
we were to apply a different rule of construction ; though, 
if it were to be decided now for the first time, 1 should think 
that decision right. The case immediately in judgment, 
whicti is that of ^the principal in the bond, must be con- 
sidered as if it were the next case of the surety; for they 
both engage in the same words ; and we cannot put a con- 
struction upon them against the principal which would be in- 
jurious to the rights of the surety. Now here the condi\ioii 
of the bond recites, That the defendant had agreed with the 
company to collect their revenues from time to time for 12 
months from the date of the bond ; and that the eoini>any 
had re({uired ficcuriti/ for the due performance of the said 
office (i. e. for 12 months) in the majiner and to the rfjWt 
aft(M’ mentioned ; and then it prescribes the inanni'i* and cd- 
fect of the duty to be jicrformed; and then follow the gene- 
ral words, during the continuance of snrh his eni|)loy- 
ment which word such is a word of reference : and l)y leav- 
ing it out, and inserting instead thereof the words to which 
it refers, that is, for 12 months from the <late of the obliga- 
tion,'’ the time stipulated for, the whole will be made clear 
and consistent; and these words might have been added, 
with a view to the possible determination of the employment 
b consent within the year. So the word (nmtnilly, as used, 
means no more than that the defendant shoidd accemnt, dur- 
ing those 12 months, for all the rents and sums of money 
which should annnalhj grow due : and as to the word .swc- 
cessors, it was certainly useless to add it, as the company arc 
a corporation ; and nothing can be inferred from its inser- 
tion. There is therefore iiothing to distinguish this from 
the case of Lord Ar/ins(to)t v. Mevricke ; and it is dilferent 
from the case cited from Rollers Abridgmenty where the sub- 
sccpient words of the condition extended the obligation to 
pay the money not only after the return of the ship to any 
port in Englandy as mentioned in the recital ; but also, or 
clsewherey where she made her right discharge,” though 
that is an extreme case, which seldom fails to be cited on these 
occasions. 

Grose, J. The case of Lord Arlington v. Merrkke, which 
is the leading case on this subject, must govern the present, 

2 C2 tQ 
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to which it closely applies ; and there is good sense in it, in- 
dependent of its Jiuthority ; for any man called upon as a surety 
to subscribe to the obligation, would naturally understand, on 
reading the condition, that he was only to answer for his prin- 
cipal for 12 months. 

Lawrknck, J. Lord Arlington v. Merricke is the leading 
case ; and \ras recognized by Mr. Justice Bnller in Barker v. 
Barker, {a) J'lie recital in the condition clearly limits the 
obligation to 12 months from the date, and the subsequent 
words, during the continuance of such his employment,"" and 
so long as he should continue to be employed,"" were intended 
to confine the responsibility to the time that he should be in 
office, not exceeding 12 months. 

Ln Blanc, J. The contracting parties first stipulated for 
the defendant’s employment in the office of collector and re- 
ceiver for 12 months : then the subsequent stipulations by the 
defendant to account, &c. during the continuance of his em- 
ployment, and for so long time as he should continue to be 
employed by the company, refer to the original employment 
in point of time. 

Judgment for the Defendant. 


(a) 1 Term. llcp. 295. 


WfAlnesttaij ^ 
June lyth. 

Tliorc lies no 
appeal to the 
Sessions tVoni 
.1 eonvietioii 
by two jjis tires 
upon the stat. 
42 (^:i. e. :hs. 
s. 30. tor wet- 
tin.it corn in a 
re» tain sta;j;e 
of the proeess 
of innltiiii; ; 
for the elanses 
of appeal in 
former excise 
Jaws, to wliieh 
there is a ijen- 
eral reference 
in this Act, 
extend not to 
convictions 
for penalties 
l»y two jns- 
ti es. 


The Kino ((gainst 

rB^HE Defoiidarit, a malster, was convicted by two justices 
A of the peace for the county of jSomei'set, for an otfenco 
against the Act of the 42 G, 3. c, 38. s. 30. in having 
wetted, ike. liis corn whilst making it into malt, in a certain 
stage of operation, viz. upon the floor, after the .same had 
been taken from his cistern used for the steeping of the 
said corn, and bclbrc the expiration of 12 days from the time 
of steeiiing it ; contrary to the form of the statute, &c. ; and 
was thereupon adjudged to forfeit 200k An appeal was 
lodged at the Quarter Sessions against this conviction, and 
the same was quashed by that Court. These orders having 
been removed by certiorari Into this Court at the suit of the 
Crown. 

The Solicitor General on a former day obtained a rule, 
calling on the defendant to shew cause wiiy the order of 

Sessions 
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Sessions should not be quashed, upon the ground tliat no ap- 
peal lay to the Sessions from the conviction in this case, and 
therefore that they had no jurisdiction to make tlm order for 
quashing it. 

Pell (and Move was Avith him) now shewed cause (after 
noticing that the certiorari was taken away in this case ; 
which was answered by observing that the orders had been 
removed into this Court by certioraviy at the suit of the 
Crown, Avhich was not aflected by that prov ision of the sta- 
tute) contended, that an appeal lay to the Sessions from the 
conviction of the justices. The otfcncc is created by the 
stat. 42 Geo. 3. c. 38. .v. 30. which gives a j)enalty of 200L 
Sect. 30, says, that tlic penalty may be recovered, &c. by 
such Avays as any tine, penalty, or forfeiture may be re- 
covered, &c. by any hiAv or laAvs of excise, or by action of 
debt, &c. This has reference to stats. 12 Car. 2. c. 23. s. 31 
Sl 32 ; and c. 24. .v. 45 Sc 40. Avhich enable the penaltic's of 
the excise Uiaas to be recovered on conviction before two 
justices of the peace, or on their default, tlum by sub-com- 
missioners, and give an aj)[)cal to the Sessions from the 
judgment of the sub-commissioners. Then .v. 37. of the 42 
Geo. 3, c. 38. incorporates “ all the poAvers and authorities, 
^^c. j)enaltics, forfeitures, clauses, matters and things^" of tlic 
stat. 12 Car. 2. c. 24. or of. any other hiAV of excise, into that 
Act. [Lord Ellenboroiighy C, J. observed, that tlie clause re- 
ferred to in the 12 Car. 2. c. 24. giving the jurisdiction to 
the justices and the appeal, has not the Avord peiiaUics.} It 
has the Avords all forfeitures and oflences and the Avord 
•penalties seems to have been omitted by mistake ; for in the 
stat, 20 Geo. 3. c. 35. for granting additional duties on malt, 
there is the same inc(n*porating clause {s. 22.) as in tliis Act, 
Avith this difference only, that#aftcr the AA^ord dnfies is added, 

or penalties and these statutes arc in pari materia. The 
stat. 12 Car. 2. c. 24. Avhich gives an appeal to the Sessions 
from the judgment of the sub-commissioners, is silent as t1> 
any appeal from a coiwiction by tAVo justices of peace; 
but that is supplied by stat. 12 Aim. c. 2. .v. 3/. the first Malt 
Duty Act, which expressly gives such appeal against any 
conviction by any justices of the peace for any penalty or 
forfeiture incurred by that Act touching the duties thereby 
granted, and takes away the certiorarh Then the stat. (> 

Geo. 
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Geo. ]. c. 21. j?. 22. in general terms enacted, that every 
forfeiture made by virtue of an act relating to the duties of 
excise, &c. shall and may be proceeded upon and adjudged 
in the manner tliereby prescribed ; and that such proceed- 
ings should not be liable to any appeal^ or be removed by 
certiorari.” After which it became a doubt whether the 
appeal in tlie cases of penalties in respect of the malt 
duties was not taken away; though it is observable that by 
s. 10. of the same Act such appeal is cxj)ressly recognized, 
and provision made for its more ellectual application to the 
real merits of the case, and to enable the Sessions to amend 
all defects of form in the original conviction. However, 
all doubt was removed by the stat. 1 Geo. 2. st. 2. c. 16. 
s. 3. which declares that the last-mentioned Act shall not 
be construed to extend to take away the right of appealing 
to the Sessions in cases where judgment is given by two 
or more justices of (he peace in causes and prosecutions 
before them for or on account of forfeitures and otiences 
relating to the duties on malt,** &:c. The like aippeal is 
given in other cases; in respe(*t of the duties on leather, 
by stat. \) Ann. c, 11. s. 36.; on soap and starch, by stat. 
23 Geo. 2. c. 21. s. 37.; and on plate, by stat. 31 Geo. 2. 
c. 32. s. 11. To oust the appeal then, it must either be shewn 
that the incorporating clause, of stat. 42 Geo. 3. c. 38. 
does not refer to the stat. 12 Ann. c. 2. s, 37. giving the ap- 
peal as to malt, or that tJiere is some other act taking away 
the appeal in case of malt ; in which case there would 
b(* conllicting provisimis incorporated in the Act in rpiestioii, 
and the case of The Kin <r v. The Jnsdees of Surrey {a) 
might be referred to in aid of the Crown. That w as a con- 
viction by two justices upon the stat. 25 Geo. 3. c. s. 9. 
for tirinting cotton before it was measured and marked by the 
excise olTicer. It was not contended that an appeal was 
given in the particular case, but only that UvS an appeal was 
given by some of the Acts relating to the excise, and that the 
general t)rovisions of all the excise law^s w ere referred to and 
incorporated in the Act in question, therefore the clauses of 
appccd were also incorporated : but that construction w'as re- 
jecteil by the Court; and AMiurst, J. in giving judgment 
observed, that it w ould involve a contradiction ; and that 
(«/) 2 Term lU'r. tO. 


the 
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the power of appealing was to be considered as a special 1005. 
provision only, and not to be extended beyond the ])artieu- tj^ 7 "k 7 no 
lar instances in which it was expressly given, of which malt against 
was recognized to be one. [Lord Ellenborough liere ob- Skonk. 
served, that the great dinicnlty was to shew that the statute 
in (juestion contained competent words of reference to any 
clause of appeal including eases where the proceeding Avas 
for a ])cnalty ; for that Avord is omitted in the appeal- 
clauses of the stat. 12 Car. 2. c. 21. and the exj)Ianatory 
Act of the 1 Geo, 2. st. 2. c. 1(5.] In the latter part of the 
appeal-clause in the statute of Car. 2. the word ])enahies is 
included ; and poAver is given to all justices, “ on com- 
plaint or information of any such forfeiture made or 
ollenee committed contrary to the Act, to summon the 
accused, dec. and on due proof thereof, cKlc. to give 
judgment, and issue their warrants for the levying of 
such forfeitures, penalties, and Imes^ as nvc imposed by the 
Act for any such oUence committed,'’ tkc. : it seems, there- 
fore, as if the Avord pcnal/ies had been omitted by mistake 
in the former part. [Lord FJlenborough. 'i'hut part of the 
clause relates merely to (he levying of tin* penalties, ^c. [ 3 

on convictioii. The M/th sect, of the stat. 42 Geo. .‘h c. **18. 
has general Avords of reference to all matters and things in 
any excise laAv; A\4iich it*, they do not include tlu^ appeal- 
clause in the stjit. 12 Jtui. c. 2. Avill have no other elfect 
tiian AvliatAATuild result from the 3Gth section. They include^ 
all poAvers of mitigating given by any former hiAV ; a\ Inch 
cannot apply to the collectors, Avho Ikiac no [>ower of miti- 
gating, as the justices have. So the Avord adjudging in 
the incorporating clause, must refer to penaltie s and not to 
duties. 

Lord Ellknboiiougii, C. J. .It is no (piestion for us Avlie- 
ther it AA'ould be expedient that there slioukl be an appeal to 
the Sessions in this case, of a conviction before two justices 
of the peace for a j)cualty in respect of the malt duty: 

If there be no AA'ords of reference to any Act giving such an 
appeal, avc cannot supply the want of them. Now the clauses 
in the statutes of Car. 2. and Geo, 2. have not the AVord 
jumaltiesm those parts giving the appeal ; and when lliatAVord 
occurs in otlicr clauses, in other respects yuc-.vim/7c.y, it seenrs 
as if the omission AA cre intentional 3 but if it were not in- 
tended, 
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tended, we can only say of the Legislature Quod voluit non 
dixit, 

l^er Curiam^ The Order of Sessions quashed. 

TJie Solicitor General^ Garrowy Ncwholty and Conrtenaij 
were to have sustained the conviction, 


[519] 

Thursdajff 
June 20 th. 


Rushfouth and Another, Assignees of B. and VV. Rushforth, 
against Hadfikld and Others. 


The lien of a rj^UIS was an action of trover, to recover the value of a 
i-rcT forhis^ie- parcel of goods belonging to the bankrupts before their 
ncrai balance, baukruiitcv, aiul sent Oil their account to be carried by 

iiovvcvcr it * * 

may arise in the Defendants, common carriers, from l^llen and to 

point oi law and which were detained by the defendants after 

ed a^];reemerit tender of and refusal by tbcm to accept the price of the 

from a of sucli goods Until a balance of 78/. 155. 7d. 

ml usage of duc to them from the bankrupts for the carriage of other 

trade, proved , , , , , , . . 

by (dear and goods at Other times was paid : and the question Avas, 

aatistactory Whether thc defendants, as common carriers, had a lien on 

ficicntiy nn- the goods for their general balance ? At thc trial before 

gonernVto^ Gru/iaui, B. at the last assizes at York, the defendants’ 

warrant so ox- couiiscl oftcrcd evidence to shew”. That by the usage of trade 

cinsion affc^ct- throughout the realm, common carriers had a right to retain 

ofVie^rcXr^^ jiarticular goods belonging to a party for their general 

yet is not to i)« balance due from the same party for thc carriage of other 

eau^ br'snp-* belonging to him ; and cited Aspignally assignee of 

imited by a Howarth V. Pickford, (a) before Lord Keni/on, at Nisi Frias, 

staiuTrof\lc- hi Jitne 1800, when that point was ruled, and not questionetl 

KMition of afterwards ; and they referred also to the doctrine laid down 

goods by tour 

or five earners in Grccn V. Farmer, (b) that*the convenience of commerce 
rarilaianer natural justicc are on the side of liens, and that of late 
But sueh a years courts have leant that ivay, cither where there was an 
fermrivom exprcss contract, or where it was implied from the usage of 

evidence of trade, or from the manner of dealing between the parties in 
the particular , . , , , , i* 

mode of deal- the particular case, or ivhere the party acted as a factor. 

the respective Other hand, the case of Oppenheim v. Russell (c) was 

parties. 

* r 5‘^0 I ^ ^ d4. note. {h) 4 Burr. 2211 and 2221. 

(c) 3 Bos, riill, 42. 


relied 
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Telicd on, as having overruled, or, at least, shaken the opi- 1005. 
iiion of Lord Kenj/on in Aspinall v. Pichford; but, as 
Oppenheim v, RusseUy the only j)oint in judgment Avas, That a^dnst 
the right of the consignor to stop in transitu could not be Hadi ield. 
allected by the carrier’s claim of lien in respect of the con- 
structive possession of the consignee, the learned Judge ad- 
mitted the evidence of usage, on the authority of Green v. 

Parmcry and Asphiall v. Pichford. The defendants then 
called witnesses, the first of whom had been book-keeper 
to them and their late father in the coiuitiy near 20 years, 
who swore tliat tlieir custom had been to detain for the 
balance due to them from any person for whom they car- 
ried goods, if there w’cro any suspicion of his failing 5 and 
he specified two instances of detention of ])articular goods 
till payment of the general balance, one on the 0th Maijy 
1803, in the case of a Mr. Burton ; and the other on the 23d 
of Mai/y 1803, in the case of a Mr. Bulten who liad failed, and 
where the payment was for some time objected to. The 
same witness said, That he knew there were other instances, 
but he could not recollect the particulars : on one occasion 
the dispute arising u[)on the detention was left to arbitra- 
tion. Another witness, who had been book-keeper to the 
defendants in London for 5 years, also spoke to their having 
several times stopped goods received by them as carriers; 
but could only specify one instance, when the carriage was 
paid immediately. One Wilsler/y who had been a carrier 
from York to Manchester above 20 years, deposed generally 
to his having always stopped goods till the general balance 
was paid: and remembered two instances in jiarticular. [ 521 ] 
Henley y a carrier from London to Newcastle for above 20 
years, gave the like general evidence ; and recollected two 
or three times when he had si) stopped goods that actions 
were threatened, but never brought. He also said, that they 
could not collect the price of the carriage for each journey. 

Denmany a carrier from London to Lincohiy Hully and other 
places, for five or six years past, said. That the custom was 
to retain till the general balance was paid, and spoke to one 
instance tw'o years ago, where he so held goods of the value 
of 1000/. (a) against the assignees of a bankrupt for a claim 
of 130/. ; and after holding the goods fof six months, and 


(«) (iu. 10;000/. vide post. 


being 



521 


CASES IN TRINITY TERM 


1805. 

Hushforth 

against 

Hadfield. 


[ 522 ] 


beingr threatened with an action, lie was paid his balance 5 
and Norrisj another comiiiuii carrier, from Halifax to Lon- 
douy for four years j)ast, had known instances of detaining 
goods for the general balance, ])articularly the case of one 
RensliaWy a bankrupt, where the goods were redeemed by 
the assignees. On tlic part of the Plaintiffs, it Avas objected. 
That tills evidence did not prove a general usage of the 
trade: but the learned Judge thought that, being uncontra- 
dicted, it admitted of that conclusion ; and, therefore, he 
directed the jury, that if they found that such Avas the gene- 
ral undisputed usage, it established the right of the carriers; 
and they thereuiion found a verdict for the defendants ; 
Avhich was moved to be set aside in the last term, as a ver- 
dict against laAV and evidence : and a rule nisi having been 
granted, 

Park and }Food now shoAved cause, and relied on the 
general doctrine in Green a% Farmer^ (a) confirmed in its 
application to the present subject by the opinion of Lord 
Kenyon in Aspinall v. Fickford^ (b) Avhere the same conclu- 
sion of luAV and fact Avas drawn as in this case ; and they 
relied on the instances given in evidence at the trial of the 
assertion of the carrier’s claim of lien for his general ba- 
lance. [Lord Fllenborovi^'h, C. J, A couinion carrier is 
bound by the custom of the realm to carry goods for a rea- 
sonable rcAvard to be paid for the same goods, and the hiw 
gives him a lien on the particular goods for the price of the 
carriage of them ; and by special contract Avith the customer, 
he may extend that right to a lien for his general balance; 
but if it be insisteil on that there is a general custom of trade 
applicable to all carriers to have a lien for their general 
balance, it should be slicAvn in a very ditferent maimer in 
evidence. Common carriers have already gene a great Avay 
in cutting dow’ii the general right of the subject, in limiting 
their general liability by special notices; and noAV they arc 
striving on the other hand to extend their lien to cover 
their general balance. These conlinual encroachments Avill 
reciuire the interference of the Legislature.] A lieu for the 
general balance as between the same parties, is founded in 
equity; and in modern times it has been extended to dyers 

(//) 4 Burr. and (A) 0 hos vS: Pull. 44. ?i. 

and 
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and others upon tjeneral notices, (o) So in Nai/hr v. 1805. 
Mangles, (6) where the question was. Whether a wharfinger 
had such a lien ? Lord Kenyon said. That liens wTre either asfuhist 
by common law, usage, or agreement; that a lien from Hadfield. 
usage was matter of evidence ; and that the usage in the 
case of wharfingers had been jiroved so often, that he should 
consider it as a settled point that they had the lien con- 
tended for. The struggle in Oppenheim v. Russell (c) was to 
extend the lien of the carrier upon the goods of the con- 
signee against the consignor of the goods, who had stopped t ^ 
them in transitu ; but here the claim of the carrier is confined 
to his lien on the goods as against the party himself for 
whom he has been accustomed to carry, and with whom he 
has a privity of contract. The claim is founded upon gene- 
ral usage, which has superadded to his common law lien 
for tlie price of the particular goods, another lien for his 
general balance. There is nothing inconsistent or illegal 
in this : and it is more convenient to trade that the carrier's 
lien should be thus extended, to avoid the delay and ineon- 
veiiience of withholding the delivery of each particular 
parcel of goods till payment of the carriages of it. The 
usage proved at the trial was sullicicnt prima facie to found 
the verdict ; and was not opposed by contrary evidence. 

There Avas no necessity for carrying it very far back, be- 
cause it might arise within ‘10 years : in fact, the usage w'as 
sworn to have existed as far back as that period. At tin*, 
time of Green v. Fanner (d) in 17^5H, it was holden that a 
dyer had no lien for his general balance*, but only for the 
dying of tin* particular goods; though since that tinu^ sucdi a 
lieu has been established. {<') Common notoriety of usage [ 624 ] 

is 

• 

(a) Kirknian v. Sliawcross, G Term Hep. 1 i. 

{()) 1 Ef^p. N. P. Cas. 109; vide also Spears v. Ilarlloy, cor. T.d. Eldon, C. J. 3 Esp. 
N.r. Cas. 81, S. P. 

(c) :'» Bos. Pull. -i?. {il) 1 Burr. ^>211. 

(t ) The same was said in the argument of the case of Wliiu head and Other?, assignees, 
of AJilford t’. Vaughan, 'I'r. 25 Geo. 3. 15. U. wliicli turned upon tlic lien of a poliey-brokcr, 
that since the case of Green v. Earnier, dyers had l)een ruled to have a lien for their general 
balance : but T have not been able to niectt with any such case ; nor was then! any allusion 
made to it in Kirlvmaii and Another, assignees of Walker v. Shaweross; 0 Term Rep. 14 ; 
where the dyers, dressers, whitsters, printers, andra'dendcrers of Manchester and its neigh- 
bourhood, established a lien for their general balance, upon proof of a sjiedal advertisement 
to lhatefi’ect, and notice of it by the contracting party; and in Close and Another, assig- 
nees of Ridell V. Watcrliouse and Others, which was trover for woollens delivered by the 
bankrupt before his bankruptcy to the defendants, dyers at Ilallil'ax, to be dyed ; where a 

tender 
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1805. is sufficient in tlicse cases, and affords a reasonable prcsumpx 
Rushporth conclude that the parties contracted with 

ai!Himt the knowledge of and assent to such usage. 

Habfield. Cockell, Scijt. in supi)ort of the rule. There M^as no such 
general or long-established usage proved as warranted the 
jury to find the general lien against the custom of the 
realm, which only gives commoii carriers a lien for the 
price ot carrying the particular goods in their hands; and 
though some ot the witnesses spoke in general terms of the 
existence ot such a usage furtlicr back, yet none could specify 
any particular instance till within the last five years, although 
the occasion must have continually occurred; but as the custom 
of the realm pervades throughout, any usage which is to 
over-rule it, ought to be as generally and unequivocally es- 
tablished; for it ^vas not pretended that there was any evidence 
fi’oin whence the jury could infer a j)articular dealing between 
these parties, as in Kirkman v. iSliaiccro^is. A common car- 
[ 525 ] rier stands in a very difterent situation from traders in ge- 
neral ; he has an obligation cast upon him by Jaw, to carry 
for a reasonable reward ; and, therefore, there must always 
be a strong ])resumption against any usage which infringes 
upon the right of the subject to make him carry and deliver 
his goods at the appointed place for a reasonable price for the 
carriage of the particular goods : and to that extent only the 
case ot Oppenheim v. RksucK (cx) was relied on; but a workman 
who is to bestow his labour on the goods, and is not com- 
pellable to receive them at all, may engraft conditions upon 
his receipt of tliem, a stipulate for a lien for his general 
balance; and thence a less degree of evidence may be sufficient 
to raise a presumption that the parties contracted on the foot- 
ing of such a Ucn. 


tender had been made of the price of dying the parlicnlar goods ; but the defendants claimed 
to retain for their general balance for the cxpcnce of dying other goods, on the ground of 
Usage ; the jury at the trial, before llookc, J. al’^tirk, negatived any such usage at Halifax, 
and lound a verdict for the plaintifl.s : and on a motion for a new trial in I'r. 4'2 Geo. 3. ilie 
Court of Ik It. finally discliarged the rule; being of opinion fliat, as the usage was nega- 
tived, the delcndaiits could nut rcUtiii for the price of dying any other than the particular 
goods dyed, or at most only for the dying of such goods as were delivered to them at 
owe and the same lime under one entire contract ; and that at any rate the circumstance of 
the delendants luviug had different parcels of goods in their hands at one time which had 
been delivered at several times, did not give him a lien on the goods in question remaining 

in ifieir hands for the of dying such other distinct parcels" as had been returned to the 
owner, ^ o i 

00 3 Bos. Sw Pull. 42. 
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Lord Ellenborougii, C. J. There was no sufficient cvi- 1805. 
dcnce on whirh the jury could find any such general usage 
as would warrant the conclusion of an agreement between against 

the parties to adopt it. The lien claimed by the carriers for Hadfield. 
their general balance is not founded in the common law ; for 
by the custom of the realm a common carrier is bound to 
carry the goods of the subject for a reasonable reward to be 
therefore paid; by force of which, he has a lien only for the 
carriage price of the particular goods. Then, What proof is 
there of any further lien by usage ? I will not say that there 
may not be sufficient evidence of such a general usage for 
the carrier to let out of his hands the particular parcel on 
which is common law-lien attaches, without receiving the 
carriage price of it at the time, upon a general agreement, 
of which such usage Avould be evidence, that he may re- 
tain any other parcel belonging to the same party for the 
whole of his demand : but such a general usage ought to 
be proved by stronger evidence than Avas olfered in this [ C2G ] 
case, especially as it trenches upon the common law right of 
the subject ; but if there be a general usage of trade to deal 
with common carriers in this way, all persons dealing in the 
trade are supposed to contract with them upon the footing 
of the general practice, adopting the general lien into their 
particular contract.Tlie case, however, docs not appear to 
liave gone to the jury on this view of it. There liad been 
previous dealing between these parties; and there might 
liavc been evidence to shew', if such had been really the 
case. That it w'as understood between them that the car- 
riers were to have a lien on any parcel of goods in their 
liands for the carriage price of those wdiich had been ante- 
cedently delivered: but that w^as not resorted to; but it was 
left to the jury as a case turiring on the general usage of 
carriers throughout the realm to have a lien for their general 
balance, without any sufficient evidence before them to 
warrant them in drawing so extensive a conclusion. The oldest 
instance w'hich could be particularized was not above five 
years ago ; and but one instance, and that only two years ago, 
of the exercise of the claim to any considerable amount, so 
as to make it worth while to resist it. To justify, however, so 
extensive a claim upon the ground of general usage, there 

ought 
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ought to be evidence of instances more ancient, more niinic- 
rolls, and more important. 

Grose, J. I should object to making a precedent in a case 
of this sort, where a general conclusion is to be drawn from 
such insufficient premises. A carrier may have a lien either 
at common law for the carriage of the particular goods ; upon 
wliich there is no question ; or it may arise out of the usage of 
trade ; or by a particular contract between the parties con- 
cerned. If it could be claimed by the general usage of trade, 
I should rather have thought that it should have been coeviU 
with the common law liability of the carrier: but, at any rate, 
there was no evidence here sufficient to warrant the jury 
in finding any such general usage of trade ; and as to any lien 
in respect of a particular contract, it was not left to tlie jury 
on that ground. 

Lawrence, J. I agree that there ought to be a new 
trial. Common carriers are every day attempting to alter 
the situation in which they have been placed by the law. 
At common law they arc bound to receive and carry the 
goods of the subject for a reasonable reward, to take due 
care of them in their passage, and to deliver them in the 
same condition as when they were received : but they are 
not bound to deliver them without being paid for the car- 
riage of the particular article; and, therefore, they have a 
lien to that extent. Of late years, however, they have been 
continually attempting to alter their general character by 
special notices on the one hand, to diminish their liability; 
and, on the other hand, by extending their lien : but, What 
evidence have we in this case to say that their common law- 
situation is altered ? To do that, it must be shewn that both 
parties have consented to the alteration : the carrier cannot 
alter his situation by his own act alone. It is said that a ge- 
neral lien is convenient to the parties concerned: I do not say 
that it may not be so, but it must arise out of the contract of the 
parties. It may be convenient enough for the customer to say, 
that in consideration that you, the carrier, will give up your 
right to stop each particular parcel of goods for the price of 
the carriage, I will agree that you may stop any one parcel 
of my goods for the carriage price of all together ; but still 
this must be by contract between them 3 and usage of trade 

is 
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is evidence of such a contract ; and where such a usage is 1805. 

fifcncral, and has been long established, so as to alVord a ore- 

. r * Rush FORTH 

sumption ot its being commonly known, it is fair to con- a^ainsi 

dude that the particular jiarties contracted with reference to Hadfield. 
it. Then, if in this case there had been evidence of a usage 
so uniform and frequent as to warrant an inference that 
the parties contracted witli reference to it, it should have 
been left to the jury to infer that it was part of their con- 
tract. 

Le Blanc, J. I doubt wdiether the jury had this case 
presented to them in the true light in which by law it 
should have been ; for it was left to them to find for tlie <le- 
feiidants, upon the bare ground of there being evidence of 
a general usage amongst carriers to retain for their general 
balance ; but no usage of carriers would be suflicient to 
bind other parties, unless it Averc so general- as to furnish an 
inference that the party Avho dealt with the carrier had know- 
ledge of it, and so to warrant a conclusion that he contract- 
ed with the carrier on that ground. General liens are a 
great iiiconvenieiice to the generaiity of traders, b(‘cause 
they give a particular advantage to certain individuals who 
claim to themselves a s|)ecial privilege against the body at 
large of the creditors, instead of coming in Avith them for an 
eiiual share of the insolvent's estate. All these general liens 
infringe upon the system of the bankrupt laws, the object of 
Avhieh is to distribute the debtor's estate proportionally 
amongst all tlie creditors, and they ought not to be encou- 
raged : but 1 do not mean to say that a usage in trade may 
not be so general and well established as to induce a jury to [ 529 ] 
believe that the jiarties acted upon it in their particular 
agreement ; and I cannot say that such an agreement would 
not be good in law, although a carrier might have no right 
to refuse carrying goods for another Avithout an agreement 
that he should have a lien for his general balance ; for that 
Avould be contrary to the obligation Avhich the law has im-* 
posed on him. The instances of detainer by carriers for 
their general balance Avhich AA^ere proved at the trial, AA’^ere 
very few and recent, Avith a view to found so extensive 
a claim ; and the instance where goods of the value of 
]0,000J. Avere detained for 130/. does not appear to me 
to assist the claim) for the parties Avould naturally rather 

pay 
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1805 , pay 130/. the amount of the balance due to the carriei*, 
Rushforth have goods of such great value detained from them 
a^jainst till the question were decided by law. Without saying, 
Hadfield. therefore, that there may not be such a usage as that insisted 
on, I am clearly of opinion that there should be a new trial, 
in order to have the case submitted to the jury on its true 
ground 3 which it does not appear to have been upon the last 
trial. 

Rule absolute. 


[ 530 1 

Fridfit/y 
June 2 1st. 


Doe, on the Demise of Thomas BaoMEiEtu, and Maiiv, 
his AVife, against Smith, Widow. 


/f. ajjrccd to ri"1HIS ejcctmcnt was tried before Gme, J. at the last 

to^/ll « ^ X)e7% assizes, when a verdict was taken for the Plain- 

lier life, sup- tiff, subject to the opinion of this Court, on the following 

occuphHlb^^^^^ — Mari/ JJrom/ieldy one of the lessors of the plain- 

or a tenant beiim under coverture, and entitled to the premises in 

a^?rceuble to , 

yi:* and “ a question, and having full authority tor that purpose, cntei’ed 

bc^mUlecrin^ following agreement in writing with JVilliam ^Smithy 

the lease" to the husbaiul of the Defendant ; — 3d Marchy 1778. 

an oiaioV\T Agreed this day to Jet to Mr. Smithy my house situate in 

possess the the Wardn-icke, Dcrbi/y at ihc yearly rent of thirty guineas, 
liouse when of , . , i n i ,, 

asc: iicid, hc paying the taxes; also an mclosure called tjie Gallows 

That this jntacky at the yearly rent of 71- The above agreement to 

inent for a continue during mij /i/e, supposing it to he occupied by him- 

JuTfecMcasc^ ^ tenant agreeable to me. A clause to be added in the 

the latter /ease to give my son a power to take the house for himself, 

ingitto bce\- if he chooses, when he comes of agc.^' No other lease was 


that^aMase^^ ever prepared in pursuance, of it. IV. Smith took possession 
granted in of the premises, and occupied them himself under the 
»urh"agr^^^ agreement till his death on the I9th of Nor. 1803, and paid 
ment would • the rent and taxes. The defendant is his widow and execu- 
the joint lives trix ; and has continued to occupy the premises since his 
tht^cfoi^ timt question for the opinion of the Court was, Whe- 

ii.having'con- thcr tlie plaintiff were entitled to recover ? 

Swn of*^tiie opened at the bar, and Reader y of 

premises un- 
der the agreement to the time of his death, his interest then determined, and that A, might 
inaiutain ejectment agaiiist executrix, who had possessed herself of the premises. 

counsel 
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counsel for the plaintiff, assuming for the sake of the argu- 1805. 

nient that this was a lease, was proceeding to shew that it was 

not a lease absolute for the life of Mi*s. Brornfield^ * but Bromfielu* 

only during the joint lives of Mrs. JBromJield and fVm. Smithy 

and consequently that the interest expired on his death. The * 531] 

Courty referring to that part of the agreement which stipulated 

for a clause to be added in the leascy* were decidedly of opinion 

that those words, importing that something ulterior to the 

agreement was to be done by way of a regular lease, shewed the 

intention of the parties to be. That the writing in question 

should operate only as an agreement for a lease, and not as 

the lease itself; and Lord Ellenharonghy C. J. referred to 

Goodtitle d. Estivick v. Way ; (a) . Doe d. Coore v, Clarcy (/>) 

and Doe d. Jachson v. Asl\Jhiirnery (c) as having settled the 

point ; and asked if this did not make an end of the case, as 

the legal title was at all events in the lessors of the plaintiff ; 

but on its being suggested by the defendant's counsel that 

there ought to have been a notice to quit, which had not been 

given, 

Readery for the plaintiff, said, That at all events, if a lease 
had been granted pursuant to the terms of the agreement, 
it would have terminated with the death of ?Fm. Smith; 
and that since then nothing had happened to create any 
new tenancy between the lessors and the defendant, so as to 
entitle her to a notice to quit. If the agreement had stop- 
ped at the words supposing it to be occupied by himselfy* 
it is clear that it would at most have been only a lease for 
the joint lives of Mrs, B, and W. S , ; for it would be a 
demise during her life and his occupation; and as on his 
death he could no longer occupy the premises, one condi- 
tion of the lease necessarily ; failed. Then the subsequent [ 532 ] 
words, " or a tenant agreeable tP me,'" only meant to give 
W, S. the option of occupying the premises either by him- 
self or an under-tenanty provided such under-tenant were 
agreeable to his lessor; but this p^ermission could not en- 
large the estate granted to W. S. so as to extend his interest 
beyond his life > for the occupation then could not be re- 
ferred to him ; but if an executrix could be considered as 
an under-tenant to the deceased, yet the lessor has shewn 

(fl) 1 Term Ilep, 735. (^) 2 Term liep. 739. 

(O 5 Term Rep, 163. The same rule was laid down in Doe i/.Cawood v. 

Banks, E. 27 Geo. 3, B, U, 

Voi. VI. 2 D her 
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N05. ber disagreement to such an underletting, by bringing thk 
A. proviso for re-entry in case of any^ assign* 
^komfield* ment of the premises by the tenant, even under a commis* 
SmTth bankrupt, has been holden to be valid in Roe v. GaU 

liers ; (a) a fortiori, therefore, a condition of that sort shall 
bind the personal representatives of the tenant. Butler, J. 
in that case, said, It is clear that the landlord parted with 
the term on account of his personal confidence in his tenant : 
that is manifestly the case in all leases where clauses against 
alienation \ are inserted,'^ &c. ] — and again, Suppose a 
lea^e were made for 21 years, on condition that the tenant 
shall so long continue to occupy the land personally, there 
could be no objection made to such a condition.” Now, 
this is in effect the same ; the lease at all events terminated 
on the death of W. S. which made an end of the personal con- 
fidence, and no interest ever vested for an instant in his execu- 
trix, He also referred to Co Lit. 204, a, and ChicMey'% case, 
By. 79, a. (6) 

L 533 ] Clarke, contra. The legal effect of the agreement al- 
together is, and equity would have compelled the execu- 
tion of it accordingly, that Mrs. Bromjield should grant a 
lease to W. S. for her own life, with a covenant by him not 
to underlet without her consent. The words of agreement 
to lease are those of the lessor, and therefore to be taken 
most strongly against her: they are ^‘during my life:” and 
tlien she annexes the condition on the tenant of occupation 
by himself or a tenant agreeable to me.” The tenant 
therefore had an interest in the term during Mrs. Rrom- 
Jield^s life, subject to be defeated by his underletting to one 
who was not agreeable to her. He could not have de- 
termined his interest against his lessor's consent merely by 
ceasing to occupy or by underletting to another ; for she 
might have Waived taking advantage of the condition broken. 
Again : If the lessor had consented -to the under-lease, the 
tenant would have been entitled to hold during her life ; for in 
that event the alternative of the condition would have been 
complied with } that is, it would have been a lease for her 

(fl) 2 Term Rep. 133. 

(oj Vide Co. Lit. 214, b, as to the distinction between a condition annexed 
to a freehold, and one annexed to a lease for years, where no entry is necessasy ; 
and ib. 234, b, as to words of limitation, which are conditions in law. 

Ufe 
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life upon a condition performed, viz. the occupation of the 1S05. 
premises by a tenant agreeable to her. Then, after her 
acceptance of the under-tenant, the other alternative of the BromVikld* 
occupation of W. S. would have been waived, and conse- 
quently his death afterwards could not have affected the 
deration of the lease. This shews that the lease, if granted, 
would not necessarily have expired with fV, life. But 
further : Such a proviso in a lease would have been restricted 
to voluntary assignments, or such assignments by law as 
arise out of the voluntary acts of the tenant, and would not 
extend to his personal representatives when dead ; for such 
a transfer of possession is worked by operation of law alone. 

[Lord JEllenhorough. If a lease had been executed under [ 534 ] 
the direction of the Court of Chancery upon a bill for a 
specific performance of this agreement, there would have 
been a covenant required of the tenant not to depart with 
the possession as not to assign, and to restrict the duration 
of the lease to his own personal occupation, and exclude 
executors, &c. as Avell as assignees in general.] In JVren- 
ford V. Gyles j (a) where a lease was for 21 years, if the 
lessee lived so long and continued in the lessor’s service, it 
was ruled that the lease continued after the lessor’s death 
during the term, it being the act of God that the lessee 
could not continue in his service. But supposing that the 
lessor may object to the occupation of the executrix, yet the 
question must be considered the same as if }V. S. had before 
his death underlet to one whom the lessor did not approve 
of I and as that would only have made the lease voidable, 
the ejectment could not have been maintained without an 
entry to avoid it. At all events, however, there ought to 
have been a notice to quit, in order to determine the 
tenancy j for the instrument of demise operating only as an 
agreement for a lease, and not as a present demise, IF. 
was only tenant from year to year under it, and consequently 
upon his death his executrix also became tenant from year 
to year ; and her interest could not be determined without a 
legal notice to quit. (6) 

(a) Cro. Eliz, 643. This case was ruled by three Justices against Walnoes-^ 
ley, J. and it is reported with a qutere ; but it is referred to in 4 Bac. Abr. 182 ^. 
tit. Leases, &c. without any note of disapprobation : and Lord EllenborougU 
pow observed on it, that the tenant served as long as he could* 

{b) Fide Doe v. Porter, 3 Terra Rep. 13. 

8D2 Header^ 
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1805 . Reader y in reply. If the parties meant, as the agreement 

^ ", shews they did, that there should be no change of tlie per- 

DoEexdem. , . ^ i./. 

Bkomfield sonai occupation of the tenant even during his *liic, without 

against the coiisciit of Mrs. Browjield. that shews that it could not 
* [ 535 ] been meant to extend the interest beyond his life. In 

Wrenjord v. Gyles the object of the demise was not the per- 
sonal occupation of the tenant, but to secure his service to 
the lessor, and at any rate to give him an interest for 21 
years, if he did not forfeit it by voluntarily withdrawing his 
service before. Besides, that case did hot pass without dis- 
sent. Then, as to the necessity of an entry, lliat is only re- 
(juired to take advantage of a forfeiture, but not when the 
tenancy is expired : neither is a notice to quit necessary in the 
latter case. 

Lord EnLKN«oaoi:c(i, C. J. The point to which my at- 
tention was principally directed by the perusal of the paper- 
book was, whether the iiistrumeut ojicrated as an executory 
agreement for a lease, or where an executed present demise ; 
and from the authorities which I before mentioned, il: appears 
certain that this was only an agreement for a lease. But 
from the turn of the argument it may be proper to consider 
what interest the tenant would have taken if a lease had been 
executed pursuant to the agreement ; and 1 think* it would 
have been a lease for the joint lives of himself and Mrs. 
llromfwld, with jiropcr covenants to restrain him from part- 
ing with the personal occupation of the premises, during 
his life, without her consent. The first material words are, 
that tlic agreement is to continue during my life the term, 
therefore, could in no event exceed Mr. B.'s life. Then 
it goes on, supposing it to be occupied by himself or a 
tenant agreeable to me those I consider as words of condi- 
tion, requiring IL. Smith erther personally to occupy the pre- 
mises, or that he should occupy them by some other tenant 
. agreeable to lier ; still regarding it how ever as in effect, the 
[ 536 ] occupation of IV, Smith himself. His interest, therefore, ended 
wdth his life, and as he continued in possession to the last upon 
the terms of the agreement, w’c cannot refer his possession to 
any other title ; and consequently the ejectment w’as wtU 
brought upon his death without giving his executrix any 
notice to quit. If any interest had survived to her, the case 
would have been open to another consideration , but no interest 
tvhatevcr vested in her, 

GROSFv; 
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GROSE 3 J. Even supposing that this had been a lease, 1^05. 

the meaning of the parties clearly was, that no other person ©x dem. 

than tVm. /Smith should at any time occupy the premises, Bromfirld 
except with the concurrent agreement of him and Mrs. 

Brovifield during their joint lives. Then, Is this defendant a 
person whom both have agreed to ? Surely not. From the 
nature of the agreement it could only operate during their 
joint lives ; and his death determined his interest. 

Lawrence, J. I had supposed with my Lord that the 
only question meant to be raised was. Whether this were a 
Icjisc or an agreement for a lease ? and my attention was not 
previously directed to the point on which the case has been 
now argued. I do not think tliat tlie bringing of this eject- 
ment diflers the question between these parties. If any in- 
terest vested in the executrix under this agreement, consider- 
ing the 'meaning of it to be that the interest should enure 
during the life of Mrs. JJj'owJield^ 1 should conceive that the 
executrix was entitled to occupy the premises in the same 
manner as the original tenant, restrained only from pTitting 
in any other occupier without Mrs. consent. 

Rut I consider the whole agreement as confined to the joint ( 537 ] 
lives of the contracting i)arties. Mrs. BromJhM clearly 
meant to restrain it to her own life ; and then the words 
M Inch follow, supposing it to be occupied by hiniself or a 
tenant agreeable to me,” shew, I think, that it was to be 
confined to IV. Smith's life. She looked in truth to his 
occupation alone; and the latter words do not vary that 
view of the case; for no other tenant was to occupy the 
preiriises without her approbation, and it would still have been 
considered as the occupation of PV. S. himself. If then an ap- 
plication had been made to the Court of Chancery by W, S, to 
compel an execution of a lease pursuant to tiie agreement, it 
would, have been so drawn as to pass the interest only during 
their joint lives, and consequently all his interest ended with 
his death. 

Le Blanc, J. It is evident that this instniment was only 
intended as a minute of a lease, by the reference to a clause 
thereafter to be added in the lease itself; and that it was only 
meant to be a letting to fV. Smith personally ; for the lessor 
only agrees to let to him, without saying his execu- 
tors, 
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Friday^ 

June 21st, 

Taking the 
property of 
another by Jis- 
signmentirom 
one wlio had 
noautliority to 
dispose of it ; 
as taking an 
assignment of 
tobacco in the 
king’s ware- 
house by way 
of pledge from 
a broker wlio 
had purchased 
it there in his 
own name for 
his principal ; 
and refusing 
to deliver it to 
the principal 
after notice JSc 
demand by 
him ; none 
other than the 
person in 
whose name 
it is ware- 
housed being 
able to take it 
out, is a con- 
version. 


tors, &c. (a) The subject of the demise was merely a house 
in a town, with a small close ; and she reserved too a power 
for her son if he chose to take possession of it when he came 
of age. It appears therefore that she meant to keep as much 
dominion as possible over the property; and certainly she 
never meant to admit of any tenant of whom she did not ap- 
prove. In order then to effectuate this her apparent intention, 
the Court of Chancery would never have given fV. Smith such 
a lease as might vest by operation of law in a person whom 
the lessor might not like as a tenant : and therefore the in- 
terest which he took must be considered as limited to the du- 
ration of Mrs J5.’s life and his own, and to his own oocupation. 
unless she should approve of any other tenant during his life. 

Posiea to the Plaintiff. 

(a) Vide the observations of Mr. Justice Buller in Roe v, Galliers, 2 Term 
Rep. 140, upon the case of Doe d. Lord Stanhope v. Skeggs, Tr, 31 Geo. S, 
B. R, and vj. Roe d. Gregson v, Harrison, 3 Term Rep. 435. 


M^Combib against Davies. 

I N trover for a certain quantity of tobacco, tried at the 
sittings after Michaelmas Term, 1804, at Guildhall be- 
fore Lord Elleuboroughy C. J, the Plaintiff was nonsuited, on 
the ground that there was no conversion by the Defendant. 
A motion was made in Hilary Term last to set aside the non- 
suit, and for a new trial, and the opinion of the Court was 
reserved on the following facts: The plaintiff, a merchant 
in Aherdeeuj had employed one Coddan, an accredited 
broker in the tobacco trade, and a dealer in tobacco on his 
own account, to purchase for him some tobacco; which 
Coddan accordingly did: and the tobacco in question was 
part of it. But the defendant had no knowledge of the 
transaction between the plaintiff and Coddan. Coddan^ the 
broker, bought the tobacco in his own name whilst it was in 
the king’s warehouse, and bad it transferred to himself in 
his own name in the king’s warehouse, where it remained 
subject to the payment of the duties, as is usual, till the to- 
bacco is actually delivered out of the warehouse. Coddan 
being in want of money, pledged the tobacco in his own 
name with the defendant, for a sum of money, and trans- 
ferred it into the defendant’s name in the king’s warehouse. 

Afterwards 
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Afterwards an application was made to the defendant, on the IW8. 
part of the plaintiff, for a delivery of the tobacco in question. 

The defendant answered, that he had advanced money to agamtt 
Coddan thereon j that he did not know M^Combic, and could 
not transfer it but to Coddan’a order, and not till his advances 
were paid. On the 6th and 7th of November, the following 
orders were addressed to the defendant : — B. A. — ^L237, 649, 

597, 659, 508. 

“ Mr. Davies, Please to deliver to the order of Mr. Thomas 
WCondne the above five hogsheads of tobacco, his property. 

Nov. 6, 1804. Youre, &c. J. R. Coddan,” 

“ Mr. Davies, I have to request you will immediately de- 
liver to me five hogsheads of tobacco, marked and num- 
bered, &c. (as before) the same being my property, placed 
in your hands by my broker, J. R. Coddan, whose order for 
their delivery I now hand you ; and have to observe, that if 
you do not deliver them over to me, I shall be under the 
necessity of entering an action against you to enforce their 
delivery. 

“ London, 7th Nm. 1804. “ Youi’s, &c. T. M‘Combie.” 

The defendant received the said orders, but said that he 
should not deliver the tobacco until he was paid the money 
he had advanced on them to Coddan. The tobacco still re- 
mains in the king’s warehouse, the duties not yet being paid 
thereon, entered in the books at the king’s warehouse in the 
name of the defendant. 

W. Harrison, for the plaintiff. The tobacco having been 
purchased by the broker for the plaintiff his principal, the 
plaintiff had the complete legal property and the right of 
possession of it; and the broker had no right afterwards to 
pledge it to the defendant ; for this was a pledge and not a 
sale. The king had only a liefi upon it for the duty while it 
remained in his warehouse ; and on payment of the duty the 
person in whose name it is entered may at any time remove 
it. It was as much in the defendant’s possession while it re- [ 540 !l 
mained in the king’s warehouse, as if it had been in the cus- 
tody of a carrier or wharfinger : then his refusing to make 
the transfer, or give the order for delivering it, was a with- 
holding of the tobacco from the rightful owner, and con- 
stitutes a conversion; but at any rate, the assuming any 

dominion 
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dominion over it, and taking it by the wrongful act >of the 
broker, was a conversion. 

Lord Ellenborough, C. J. said, That the latter was the 
true ground to put the plaintiff’s case upon ; and if the case 
had been so presented to him at the trial, there would pro- 
bably have been no nonsuit : but it was put upon the ground 
that the not giving of an order for the deliveiy of the to- 
bacco from the king’s warehouse was in itself a conversion ; 
in which I could not concur ; not conceiving that the mere 
not doing of an act was a conversion: but taking the case 
higher up upon principle, I think that the defendant’s acts 
amount to a conversion. According to Lord Holt, in Baldwin 
V. Cohy (a) the very assuming to one’s self the property and 
right of disposing of another man’s goods, is a conversion : 
and certainly a man is guilty of a conversion who takes my 
property by assignment from another who has no authority to 
dispose of it 3 for, what is that but assisting that other in car- 
rying his wrongful act into effect. 

The other judges assented , — Lawrence and Le Blancy jus- 
tices, observing, That when the defendant was afterwards in- 
formed of the plaintiff’s rights, and the tobacco was demanded 
of him, he refused to deliver it. 

Reader, for the defendjint, submitted to the opinion of 
the Court thus expressed as to the point of the conversion ; 
but suggested that there was no appropriation of the specific 
tobacco by the broker, who purchased it in his own name, 
to the plaintiff’s use, so as to give him the legal property in 
it : but. 

Lord Ellenborough, C. J. said, That as between the 
broker and his employer, there was an aj)propriation of it 
to the latter, though it might not so appear to the public at 
large. 

Rule absolute for setting aside the nonsuit, 
and granting a new trial. 

(«) 6 ^Io(k 213. 


R. Walsh 
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R. Walsh against Toulmin and Another, (a) 


Tuesday, 
June 25th. 


T his was an action of debt upon the stat. 31 Geo. 2. section 30 of 
. 1 ^ n i the stat. 31 G. 

c. 10. s. »i0. ag^aiiist the Defendants, navy agents, to 2 . c. 10 . which 

recover penalties incurred by them for having taken ^^^^re 

than 6d, in the p'ound commission, as allowed by that Act, navy agents 

ill respect of monies received by them on account of Lieut. 

John FTalshf commander of his Majesty’s late gun-brig the *in the 

Pelter. At the trial before Lord Ellenboroiigh, C. J. at pound i'or re- 

thc sittings after Hila7y Term last, a verdict was found for paying 

the Plaintiff, to be entered on the llth or 12th couiU: as the wages, &c. to 

Court should direct, subject to the opinion’^ of the Court, on sc^mtn^^or 

the following case: — ^'Fhe llth count stated. That before oj**^*!** Prison 

and at the time of committing of the offence after-mention- lllivy^ and'lbr 

cd, the defendants had been and then were emjiloyed by j^jc and atteir 

one John JValslij then an officer in the royal navy, and dance in re- 

licu tenant of the Pelter gun-brig in the king’s navy, in tJie 

receiving of certain wages, prize-money, and other money t« inferior offi- 

duc to the said J. W, upon account of his service in the men, ns many 

royal navy; and being so employed, the defendants after- 

wards and before the committmg ol the otience after mei>- statute arc; A: 

tioned, viz. on the 18th of ^pri/, 1804, received for J. 

upon account of his service in the royal navy as aforesaid, manding and 

a large sum, viz. 135h 18.v. Id. Yet the defendants, not 

regarding their duty nor the statute, &c. after the receipt of t[»c navy more 

the said sum of money, viz. on the 19th ot Mat/, J8U4, at, pound upon 

&c. did demand for receiving thereof, and for paying the fcce^vcirand^ 

same to J. W. the person by whom the defendants were paid over to 

employed as aforesaid, or according to his direction, and for nounore 

their trouble and attendance, an allowance or valuable comvi- the 
. . 7 7*7 1 • , pound upon 

deratioHy not exceeding in the whole the sum oj uu. in the pound the whole ac- 

for the monies .so recovered, viz. 13/, 4 a\ Cd. contraiy to the or&VredUor" 

form of the statute, &c. ; by reason M’hei'cof, and by forco including 

of the statute, the defendants forfeited for their said offence fo" bytheUeu- 

tonant himself 
upon the navy 

office, and paid and carried to his account by that office (which is authorized by stat. 35 Geo. 3. 
c. 94. making special provision for paying the wages, Ac. of commi.ssioned officers) arc li- 
able to the penalty : and the latter Act is not a repeal of the fonner provision as to the pay- 
ment of wages, &c. of commissioned officers. 

* [ 542 3 

(a) I am indebted for this note to the assistance of some friends in court, hav- 
ing been obliged to leave the court soon after the case was opened at the bar. 

50h, &C. 
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180&. SOL &c. The 12th count, which was similar in other re- 
spects to the last, charged that the defendants did retain for 
against receiving the money and for paying the same to the said 
Toulmin. trouble and attendance, an allowance 

or valuable consideration, exceeding in the whole the sum of 
13L 4^. 6d. &c. The case then stated. That prior to the 
defendants becoming agents to Lieut. Walsh, Mr. Lawson 
was his navy agent for the said gun-brig, from the year 
1796 to the 3d of July, 1801 ; during which time, Lieut. 
[ 543 ] Walsh drew several bills on account of pay and wages, three 
of which, to the amount of 82L 13^. were remitted to Mr. 
Law807i, not as agent, but as negotiable securities in the ordi^ 
nary course of business; and he received the same, and 
charged commission on them. On the 26th of November 
1803, the defendants were appointed by Lieut. Walsh, his 
agents, by power of attorney; and in Feb. 1804, made out 
and delivered to him the following account, and paid him 
the balance of 13&. 17s. 6d. viz. 


1803. £ d. 

Nov. S6, To power of at- 
torney Z • . . 0 17 0 

Dec. 15, To making out ac- 
count per Pelter, with stamps 6 5 0 
37. To paid Mr. Lawson ba- 
lance of his account . 20 7 4 

31, To postage . . .007 

To balance due Lieut. 

Walsh, and paid you 

14th Feb. 1804 . 138 17 6 


£165 7 6 


1803. £ s. d. £ I. d. 

Dec. 3. By balance 

bill Pelter 160 0 0 
Commission 3 15 0 

146 5 0 

21, By poundage 
of slops per ditto 27 16 2 
Debt 6/. 6s. 3d. 

Fee 1/. 13s. 6d. [ 8 13 9 
Commission 148. i 

19 2 5 


£165 7 5 


And in May, 1804, the defendants made out and delwered 
the following account to Lieut. Walsh, and paid him the 
balance, 951. 18s. 6d. 


1804. £ 8 . d. 

To fees passing accounts 
Pelter ... 11 0 6 

To trouble for ditto . 15 15 0 

^ May 19, To paid you . 95 18 0 


1804. 

April 18th. By pay and servants 
per Feller llih Sept. 1796, 
24th May 1801 . • 

392/. 12s. 3d. drawn, } 
Commission 13/. 4s. 6d. 5 


£ s. d. 

628 10 4 
406 16 9 


£122 14 0 


£122 14 0 

The 
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The sum of Sd2/. ]2 f. Sd. above mentioned^ was aH drawn 1M5. 
before the execution of the power of attorney to the defend-* wJUa 

ants, namely, between the year I 7 O 6 and the 24th of May, ag«m§t 

1801, and includes the 82Z. 13^. received by Mr. Lawson. Tovluif. 
The whole which the defendants received was iSdl. 18^. Id, 

M^hich they received on the 24 th of May, 1804, lotder the [ 544 ]. 
power of attorney. Since the Act 35 Geo. 3. c. 94. a lieutenant 
is entitled to draw every three months, and the agent 
only receives the balance which may remain due after de- 
ducting the drafts, and which the lieutenant has it in his 
power to reduce to a sum of little more than lOZ. This ac- 
count is made out by the clerks in the pay-office, and not 
by the agent ; but it is the business of the agent to examine 
Slick account, to see that it corresponds with the drafts pro- 
duced by the clerk, and that the balance is rightly struck : 
and the defendants did so on the present occasion, and also 
passed all Lieut. fVahh's accounts for the whole period in 
which the pay of 528Z. 10 , 9 . 4d. accrued ; and it has been 
the general practice with the money agents to charge com- 
mission on the M’hole of the amount, and not 011 the balance 
which may remain to be received after deducting the sums 
drawn for. The commander of a gun-brig acts also as purser, 
and as such, has accounts to make up and pass; and 
wdien passed, he is not unfrequently found deficient in those 
accounts, and in debt to government; in which case the 
balance of his pay is stopped, and there is nothing for the 
agent to receive. The question for the opinion of the 
Court was. Whether the defendants had incurred the penalty 
of 60/. by taking or demanding the money above men^ 
tioned ? 

Wigley, for the plaintiff, contended, That the words of the 
Act 31 Geo. 2. c. 10. s. 30. (a)* were decisive, which confine [ 545 ] 

the 

(a) By St. 31 Geo. 2. c. 20. s. 30. (on which this action was founded) * to prevent ex- 
tortion by ])ersons employed in the receiving of seamen’s wages and other monies, be it 
enacted, That no person or persons whatsoever, who shaJl he employed in the receiving of 
any wages, pay, prize-money, or any otlier monies, due or becoming due for or upon 
account of the service of any officer, seaman, or other person in the royal navy, snail 
be entitled to take or retain more than 6d. in the pound for or upon account of receiving 
thereof, and for pay ini' the same to the person or persons by whom he or they shall 
be employed, or according to the direction and appointment of such person or persons, 
and for all his and their trouble and attendance in relation thereto : and if any person or 
persons so employed shall directly or indirectly demand, take, or retain, or cause, to he 

demoded, &c. any allowance, gratuity, reward, or valuable consideration, exceeding in the 

. whole 
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1805. the gratuity to the money received and paid over by the 
navy agent to his employer; according to which, commission 
ogaimi could Only be taken upon 135/. 185. Id. and not upon the 
Toulmin. ^vtjQie account paid; besides which, there is a charge of 
16/. 155. for trouble in passing the accounts of thePe//er; 
when the Act directs that the commission to be taken shall 
include charges for all trouble ayid attendance in receiving 
and paying over the monies ; and this last-mentioned sum was 
claimed and taken by the defendants on their own account. 
All the sums too were drawn for in the time of Lawson be- 
fore the defendants became agents, and yet commission is 
charged on it by them ; but, it will be said that the provi- 
sion of the former Act was repealed by the stat. 35 Geo, 3. 
<?. 94. which enables naval officers to draw for their pay : 
but it only operates incidentally to lessen the amount of the 
fund upon which the navy agent’s commission was payable, 
by enabling the officers to receive so much of their pay 
themselves ; leaving the commission upon such pay as the 
navy agent receives and pays over, upon the overcharge of 
which the penalty attaches. The mode of keeping the ac- 
count of bills drawn on the navy-office is regulated by s, 15 
and 17* The bills so drawn arc to be examined ])y the 
c^ommissioners of the navy, and the account current to be 
kept and made uj) by them, so that the agent has nothing to 
[ 546 ] do but to receive the balance ; and by 5. 28. the sums drawn 
for are to be paid to the drawees without any deduction or 
abatement under any pretence whatsoever, under a penalty of 
20/. There is nothing to prevent officers of the navy from 
settling their own accounts and receiving the money them- 
selves wdiich is due to them ; in which case it could not be 
pretended that any commission would be due. 

Latves, contrd. The stat. Si Geo. 2. does not extend to 
officers of the description of Lieut. Walsh^ but only to non- 
commissioned officers and seamen. The title of the Act is. 
For the Encouragement of Seamen ” and for the Punc- 
tual Payment of their Wages,” &c. The preamble speaks 
of “ inferior officers and seamen,” with reference to the 
latter object : and in no clause arc commissioned officer-s 

whole in I he pound for tlic monies so received as aforesaid, every such person shall 
for every such oftence torteit bOL” &c. 


mentioned ; 
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nieiitioned; but inferior officers arc mentioned in the 4tli, 
7th, 8th, 9th, 10, 11th, and 13th sections, &c. ; in ndiich 
latter the form of the order for payment of wages is adapted 
to inferior officers. It is true that the word inferior is not 
in the clause in question, the 30th ; but it must be under- 
stood with lefcreiico to the pay of such officers as are spoken 
of in the other clauses; and was meant to protect those 
officers and seamen Avho liavc not the same power of protect- 
ing themselves which superior officers have. [Le Blanc^ J, 
The 24tii section makes the personating of any officer, sea- 
man, or other person entitled to wages, &c. a capital felony.] 
[Lord Ellenborongli, C. J. In the clause in question, the 
expression is any officer (generally) seaman, or other per- 
son,” omitting the qualification of inferior (officer) which 
is added in other clauses.] At any rate, the stat. 35 Geo, 3. 
c. 94. which makes special provision for the payment of 
the wages of commissioned officers, must operate as a repeal 
of the former Act with respect to them ; besides, the decla- 
ration charges that the defendants demanded and retained 
13Z. 4.V. 6d, for receiving 135i. 18.f. Id.; whereas it was 
demanded and retained on account of receiving 528i. 10^. 4d , ; 
there is, therefore, a variance between the counts and the 
evidence. The account too is not charged to be made out 
colourably; therefore, though the defendants may still be 
liable to an action for money had and received, if they have 
t-akeii more than the Act allows ; yet, if it be a mistake, they 
will not be liable for this penalty, ivhich was given to pre- 
vent extortion. If one mistakenly receive more interest upon 
an account than he was entitled to, that would not constitute 
usury. 

Lord Ellknborouoh, C. J. The Legislature meant that 
agents of this description should be put upon their guard ; 
and, therefore, forbids them at their peril to take more than 
Gd. in the pound for or upon account of receiving any 
wages, &c. of any officer^ seaman, or other person in the 
royal navy, and for paying the same to the person by whom 
they shall be employed, and for all his and their trouble and 
attendance in relation thereto. The object of the Legislature 
in this provision ^vas to guard the most thoughtless of men 
from imposition, by a plain and positive rule. The case of 
usury is quite different ; there the essence of the offence is 


1805. 

Walsh 
Hgainit . 
Toulmin. 


1 : 547 ], 



CASES IN TRINITY TERM 


W 

ieo5« 

Walsh 

against 

Tqvihiv, 

[ 648 1 


the corrupt contract. The only difficulty which I had in 
this case was, as to the word officer, whether it extended 
to other than inferior officers, to which some of the clauses 
are confined ; but I think it cannot be confined to petty 
officers. The words any officer*^ are more general; and 
the expression is not confined to the 30th clause alone ; officers 
are mentioned in general terms in the 24th section against 
personating, &c. If the Act of the 35 Geo. 3, makes it not 
an object to navy agents to take the trouble of receiving an 
officer’s pay, they are not bound to do so ; but if they will, 
they must not take more than 6d. in the pound upon what they 
receive. 

Gross, J. of the same opinion. 

Lawrence, J. If the expression of any officer*' in the 
30th section meant only inferior officers, it would leave other 
officers without any protection in this respect ; and the 24th 
section shews that the word officers when used generally, 
without the qualification of inferior” (officers) which is 
added in other parts of the Act, was meant to extend to all 
other as well as to inferior officers. Then the fact clearly 
appears, that for 1352. 18^. Id. stated in the case to have been 
the whole which was received by the defendants, they have 
retained 132. 4^. 6d. as if they had received 5282. lO^. 4d. 

Lb Blanc, J. also relied on the expression of the 24th 
clause in aid of the 30th clause, and said that personating a 
lieutenant would be a personating of an officer within the for* 
mer clause. That here the defendants had charged commis- 
sion on 5282. 10^. 4d. which they had neither received nor paid 
over. 


Postea to the plaintiff. 
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Perry against Fisher. 


Thursddj^f 
Junw 97th«< 


U PON a rale for setting aside the judgment for irregula- The irrc^ta- 

rity, it appears that the declaration iu debt was deli- , 

vered on the 11th of May, and the rule to plead given on 

day before ; and no rale to plead was given afterwards; which d^Sratioii'is 

was admitted to be irregular; but after the lltb, 

non assun^psit was entered ; on which the Plaintiff afterwards plea though a 

signed judgment as for want of a plea : and it tvas holden g"ci',*'lnopera. 

upon the authority of Lockhmt v. Mackreth (a) that though tivc plea hay- 
■r , ^ . . /? j 1... > ing been put in 

the plea of non asmmpsd to an action of debt were a mil- without autho. 

lity, yet it was a waiver of the want of a regular rale to 

plead, and would enable the plaintiff to sign judgment as for the defendant 

want of a plea ; but because it appeared upon the affidavits ”,ider*'to**'^ 

that the plea of non assumpsit had been entered without autho- change the «- 

rity by a new attorney without any order for changing the||J5gmenV* 

attorney in the cause, u . beenJiJneda* 

The Court made the Rule absolute# for want of a 

Manley^ in support of the rule, and Marryat contrh. 


plea, was set 
aside* 


(rt) 5 Term Rep. 661. 


t 550 ] 

WlLtOOGHBY against SwiNTON. Thursday, 

June 27 til. 

A RULE called upon the Plaintiff to shew cause why the Ab(wd^con dl- 

writ of Jien facias issued in this cause, and all subr payment of a 

sequent proceedings, should not be set aside on payment 

costs, and 53/. paid to the sheriff under the writ, be re- within the ’ 

stored to the defendant, &c. The Defendant gave a 

dated the 30th May 1801, to the plaintiff, in the penal sum andafterjudg- 

of 1080/. conditioned for the payment of 494/. 4^. Sd. 

vearly instalments of 50/. each ; and the condition concludedot payment of 

in the common form, that if default should be made m the gtalments, if a 

payment of any of the instalments, the bond should be iu full bVin 

force. At the same time the plaintiff gave the following arrear, the 

^ plaintiff can* 

not sue out execution for it, though within a year after such judgment, without first suing out 
a scirt^facHte to revive it. 


written 



Cases in trinity term 
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180S. Written memorandum to the defendant, signed by him and 
WilT^hbv vvitiicsses to the bond 

uf^aimt Memorandum. Whereas A. D, Swinton (the defendant) 

SwiNTON. hath this day given and executed to me a bond in the penal 
sum of lOSOi. conditioned for the payment of 494Z. 4,9. 5d. 
by instalments, at the rate of 50/. a^year; now, I do hereby 
declare, that nothing in the said bond contained shall autho- 
rize me to proceed upon any default of payment for any sum 
which shall not have become actually due at the time, nor 
tend in any manner to accelerate any of the other payments 
mentioned in the said bond, or the condition thereof^ as wit- 
ness,** &c. After payment of part of the instalments, the de- 
fendant was arrested in Michaelmas Term last in an action of 
debt for the whole penalty, but was oidy holden to bail for 
75h then due on the bond; to which he pleaded that the 
bond was obtained by covin ; and on issue joined, the plain- 
[ 551 ] tiff obtained a verdict without defence, and had judgment 
as of last Hilary Term ; and in Easter Term the costs were 
taxed at Gl/. which, together with 80/. 5^. 6cL the amount of 
the instalments, and interest due thereon, were paid to the 
l)laintiff*s attorney. On the 1st of June last, a further instal- 
ment of 50/. became due, for which the plaintiff afterwards 
issued the present writ oi fieri facias^ returnable in Trinity 
Term, grounded on the same judgment, and made the levy 
in question: which writ is for 1080/. and also 61/. damages, 
and indorsed to levy 50/. and interest from the 1st of Jiine^ 
together with the sheriff's poundage, &c. : and undei' this 
writ 53/. 6^. has been paid. 

Parniher slicwed cause against the rule, and contended, 
that it wjis not necessary to sue out a scire facias to revive 
the judgment in this case, in order to warrant the levy for 
the subsequent instalment; l}i\t that the judgment stood as 
a security for the remaining instalments as they became 
due, with a stay of execution which might be taken out at 
any time within a year after each default, without a scire 
facias : and that such was recognized to be the practice, (a) 
touiided upon dcciiled cases ; Bridgesy v. Williamson y (b) 
Darby v. WilhinSy (c) Masfefn v. Touchety (d) and particu- 
larly Gowlctt V. Hanfortliy {e) which turned on the construc- 

(«) 2 Tuld’b Pract, 1037. (/>) 2 Stra. 81 1. (:) Ib. 957. 

id) 2 Blac. Rep, 700, and \ide 2 Atk, 118. (e) 2 Blac, Hep, 958. 

tion 
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tion of the stat. 8 and 9 tV, 3. c. 11. 8; and Ogilvier. 1805. 

Foley, (a) The stat. of King William, which directs that in 
all actions on bonds for non-performance of any covenants or 
agreements, the plaintiff may assign breaches, and the jury shall Sainton. 
assess damages, &c. (b) relates not to cases of bonds condi- [ 5S2 ] 
tioned for payment of certain sums by instalments, but only to 
cases where the damages being unliquidated, the intervention 
of a jury was necessary to ascertain them. The only excepted 
case is that of an annuity, as in Collins v. Collins, (c) wliich 
turned, however, upon the statute of set-off (8 Geo. 2. c. 24. 
s. 5.) and was prior to the cases in Black. Reports, which have 
settled the practice in cases of bonds conditioned for payment 
of sums certfVm by instalments. 

Marryat, in support of the rule, after observing, That 
there was no provision here for a stay of execution, accord- 
ing to the practice referred to in the cases cited, contended 
that the case of a bond conditioned for the payment of [ 553 ] 
money by instalments was in no respect distinguishable 
from that of an annuity-bond, and must, therefore, be go- 
verned by the authority of Collins v. Collins, which had 

(a) 2 Blac. Rep. till, sed Vide Ilowel t?. Ilan forth, 2 Blac. Rep. 843, 
and 1016. 

.{b) That Statute enacts, “That in all cases upon bond, <cc. for non-per- 
formance of any covenants or agreements in any deed, &c. the plaintifl' may * 
assign as many breaches as he thinks fit, and the jury shall and may assess 
not only such damages and costs as have heretofore been usually done in such 
casts, but also damages for such of the said breaches so to be assigned as the 
plaint ill' upon the iriahof the issues shall proveto have been broken, and that 
the like judgment shall be entered as heretofore,” &c. Then, after providing 
for the payment of so much as shall be then found to be due, and staying 
execution of the judgment as to residue, it proceeds to enact that “ such judg- 
ments remain as a further security to answer to the plaintifl’ such damages as 
shall or may be sustained for further breach of any covenant in the same deed, 

&c. upon which tlic plaintifl’ may have a scire facias upon the said judgment 
against the defendant, &c. suggesting other breaches of the said covenants or 
agreements, and to summon him to shew<»causc why execution should not be 
awarded upon the said judgment ; upon which there shall be the like pro- 
ceeding as was in the action of debt upon the said bond for assessing of 
damages upon trial of issues joined upon such breaches, &c. ; and toties 
qiioticSy^ &c. 


* The statute is compulsory on the plaintiff to assign breaches* Rules v. 
Rose well, 5 Term Rep. 538, and Hardy v« Bern, ibid. 836. 


ff) 2 Burr. 820. The opinion of the CoUtt wtis also given uiion tl»e stat. 8 
and 9 W. 3. C. 11. 5.8. 

Vor.. VI. 2 12 been 
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l<i05. been acted upon since (a) the cases in BlacksMie^s Reports, 
WiLL^iiBY ^ more accurately considered. He was 

against then proceeding to draw in aid of the defendant the me- 
SwiNToN. niorandum, whereby the plaintiff stipulated not to proceed 
upon the bond for any default of payment beyond what 
was actually due at the time : but the Court intimated that 
that did not carry the matter further. than the law itself would 
direct. 

Lord ELLKNnoRour.n, C. J. The opinion of the Court 
in the case of Collins v. Collins {b) has entirely decided the 
present question ; for when it was considered that in the case 
of an annuity execution could not be sued out for arrears 
accruing subsequent to the judgment, without a scire facias, 
as required by the stat. 8 and 9 IV.S.c.ll. s. 8., it decided 
the present question; for there can be no difference between 
a bond to secure an annuity for life, and a bond to secure a 
certain number of annual payments for so many years : the 
same reason must govern both cases ; and I believe the prac- 
tice hjis generally conformed to it : and there is this conve- 
niencre in it, that if the obligee has made subsequent payments 
on account, he may plead tliat to the scire facias, and thereby 
secure himself from further injury. 

[ 554 ] Ghose, J. declared himself of the same opinion. 

Lawrence, J. This is not distinguishable in principle 
from tlic case of Collins v. Collins : nor does it differ other- 
wise than that this is a bond for a debt payable by instal- 
ments, whicli was there admitted to be within the statutes 
of King iniliam and Geo. 2. though the case of an annuity- 
bond was contended not to be tvithiii them ; but a bond for 
securing an annuity for life was there decided to be within 
those statutes; and this is the same thing: for, What is an 
annuity-bond but a bond for securing certain sums payable 
at certain times during the life of the party ? and this bond 
Js for securing certain sums at certain times for a limited 
period. It is also a bond for the performance of an agree- 
ment in >yriting; and, therefore, comes expressly within 

(«) Vide Walcot?^ Gouldiiig, 8 Term Rep. 126. ; where it was expressly 
(Iccideil that after judgment for the plaintiff on demurrer in debt on bond 
^ndilioned for payment of an annuity, the defendant could not takeout 
execution for the arrears due, but was obliged to assign breaches on the record 
under the stat. 8 and 9 NY. 3, c, 11. 8, 8. 

; ^6) 2 Burr, 820, 

th« 
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the words of the stat, 8 & 9 IF. 3. The case then of tlic i^05. 
annuity-bond is so very similar to the present, that alter that 
decision I cannot say that this case does not come witliin the a^aimt 
statute of King William. Swintow. 

Lb Blanc, J. Since it has been decided that an annuity- 
bond is within the statute of King Williamy it is impossible 
to distinguish it from the present case, and to say that this 
does not fall within the same principle : but I cannot help 
thinking that it is a severe measure of justice against crc<litors, 
to oblige a creditor who has consented to waive the enforcing 
of his whole demand at the time, upon condition that he shall 
receive his debt by instalments at certain periods, to bring a 
fresh action for every instalment which is due : but it having 
been so decided in the case of an annuity-bond, I cannot say 
that this case must not be governed by it. 

Rule absolute. 


Martin and Others against Smith. 


[ ^555 ] 

Friday f 
June 28 th. 


I N assumpsit against the vendee of land, for not perform- assumpsit 

ing ins agreement to purchase on certain terms, the first ajjainst the 

count of the declaration stated. That whereas the Plaintiffs 

... iiotacccpt- 

on the 10th of Marchy 1804, were seised in their demesne Ihr it and pay- 
as of fee of and in certain lands, &c. in the parish <>f ohastMnoilev? 
Bluntisliamy in the county of Hants; and being so seised, the piaiutitf 
caused P. C. &c. auctioneers, to sell by auction the said s\dsed 
lands, &c. subject to certain conditions of sale, viz. {inter j” 
alia) 1st, That the highest bidder should be the purchaser ; the dcdinuiant 
3d, That the purchaser should pay down immediately a de- ehalTit on 
posit of 201. per cent, in part of the purchase-money, and having a good 

^ - • 1 u title, and that 

Sign an agreement tor payment ot the remainder on or be-^iij oiietotUft 
fore the 24th of Jwie. 1804, on having a good title; 4th, 

^ ^ o ^ ^ good, perfect, 

That the purchaser should have proper conveyances, toge- and satisfac- 
tory to the de- 
fendant, and that he, the plaintiff, had been always ready and willing, and offered to convey 
the lands to the defendant, but that the defendant did not pay the purchase-tnoney : and, on 
demurrer, held that such general allegations of title in the plaintiff, and that his title was 
made good and satisfactory to the defendant, and that the plaintiff was ready and willing, 
and offered to convey to the defendant, were tantamount to a perfoimance of the agreement 
on his part so as to entitle him to recover for a breach of the defendant’s part, in not paying 
the purchase-money, 

2 E 2 ther 


2E2 
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180B. ther with such attested copies as might be thought neces- 
sary, at his own expence, on payment of the remainder of 
against the purchase-money, conformably to the third condition. 
Smith, ^ justly, Tliat should the purchaser fail to comply 
with these conditions, the deposit-money should be forfeited, 
and the vendors be at liberty to resell the estate; and the 
deficiency, if any, together with all . charges, should be made 
good by the defaulter, &c. ; and whereas the defendant attended 
at the sale, and was the highest bidder and purchaser of, 
and did at such sale accordingly purchase certain of the 
said lands, &c. viz. a parcel of freehold woodland, called 
jBluntisham Low Wood^ &c. in the parish of Blnntisham^ in 
the said county, for 1500/. ; and thereupon, in consideration 
that the plaintiffs at the request of the defendant had pro- 
[ 556 ] inised the defendant to perform the conditions of sale on 
their parts as sellers, &c. the defendant promised the plain- 
tiffs to perforin the said conditions of sale on liis part as the 
purchasei*, &c. The count then alleged, that the defendant, 
in part performance of the said conditions of sale and of his 
promise, &c. made a deposit of 300/. at the sale, in part of 
the purchase-money, and signed an agreement that he would 
comply with all the other conditions, &c. ; and then the 
plaintiffs averred, That though after the sale, and the pro- 
mise of the defendant, and before the 24th of Jiote, 1804, 
in the said conditions mentioned, the title to the said lands, 
&c. was made good and perfect, and satisfactory to the de- 
fendant, according to the said conditions of sale as afore- 
said ; and that they have ahvays from the time of the said 
sale and the said promise, &c. hitherto been ready and will- 
ing," and afterwards, to wit, on, &c.' offered to convey the 
said lands, &c. to the defendant, according to the said con- 
ditions of sale," and have been always ready and willing to 
do and perform all things on their parts to be done and per- 
formed according to their said promise, &c.; and of all 
which premises the defendant had due notice; nevertheless 
the defendant, not regarding his said promise, &c. did not 
on or before the said 24th of June, 1804, nor at any other 
time whatsoever, pay to the plaintiffs the said 1200/. the re- 
sidue of the said 1500i. the purchase-money, &c. in, viola- 
tion of his promise, &c. There >vere two other special 
counts^ which it was admitted on the argument could not be 

supported j 
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supported ; and there were also common money counts. To 1805. 
the first special count the defendant pleaded, That though i^Trtik 
after the sale and before tlie 24th of June^ 1804, viz. on the agaimt 
1st of Juncy &c. he requested the plaintiffs to deliver to him a Smith. 
good and sufficient abstract of their title to the lands men- 
tioned to have been purchased by him ; yet the plaintiffs did 
not, nor would, when requested as aforesaid, nor at any [ 55/ ] 
time before or afterwards, deliver to the defendant such 
good and sufficient abstract, but wholly refused, &c. and 
therein made default. To the 2d and 3d special counts, 
there were special demurrers, shewing for cause principally, 
that it did not appear by those counts what estate, title, or 
interest the plaintiffs had in the premises ; and to the com- 
mon counts the defendant pleaded non assumpsit. Replica- 
tion to the plea to the first count, that the plaintiffs did not 
refuse and neglect to deliver such good and sufficient ab- 
stract as ill the said pica is mentioned, when requested by 
the defendant in manner and form as he has alleged. To 
which there was a demurrer, assigning for special causes, 

1st, That the plaintiffs ought in their replication to have 
alleged that they did deliver to the defendant a good and 
sufficient abstract of a good and sufficient title to the lands 
in question, and to have shewn therein what estate, title, or 
interest they had in the lands. 2dly, That the plaintiffs 
have by their replication attempted to put in issue a nega- 
tive allegation, when, by the rules of pleading, the issue 
ought to be upon some affirmative matter, viz. Whether or 
not the defendant requested the plaintiffs to deliver to him 
an abstract as in the first plea mentioned ? or. Whether or 
not the plaintiffs did comply with such request? 3dly, 

Tliat the plaintiffs have attempted by their replication to 
put in issue two facts ; — the gne. Whether or not the de- 
fendant made the request in his first plea mentioned ? the 
other. Whether or not the plaintiffs complied with the said 
request? &c. It was admitted, that tlie plea to the first 
count and the replication to such plea, were both bad ; and 
the question turned wholly on the sufficiency of the first 
count, 

St/mondsy in support of the demurrer, objected to that [ 558 ] 
count. That it was not sufficient to aver in general that they 
were seised in fee j and that their title to the land was 

made 
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made good, perfect, and satisfactory to the defendant,*^ and 
that they were always ready and willing to convey •j* but 
they should have set forth what their title was, in order that 
the Couit might see whether it were valid in law, and should 
have pleaded a tender of the conveyance; and he cited 
jReynoldsoii v. Blake, (a) where, in quare impedit, for hin- 
dering the plaintiffs from presenting to a church an aver- 
ment that Sir T. Gouge, from whom they claimed, was the- 
true patron thereof, was deemed insufficient, without shew- 
ing how he was patron; also. The Duke of St. Alhaiis v. 
Shore, (6) where in debt for a penalty against one who had 
articled to purchase land, one objection was, that the plain- 
tiff only stated that he was ready and willing to make a 
good title, but did not shew what title; which Lord 
Loughborough, C. J. in delivering the judgment thought 
was material, and that the plaintiff ought to have exhibited 
his title; also Phillips v. Fielding^ (cj where the purchaser 
of a copyhold had agreed to make a deposit, and to pay the 
remainder of the purchase-money at a certain time, on hav- 
ing a good title, and a proper surrender made to him ; and 
in an action by the seller for the non-performance of the 
conditions on the part of the purchaser, wherein the seller 
alleged That he had been always ready and willing, and 
frequently offered to make a good title to the estate, and to 
make a proper surrender of it on payment of the purchase- 
money,^’ it WHS holden not to be sufficient, but that he ought 
to have averred that he actually made a good title, and sur- 
rendered tlie estate to the purchaser, or a tender and refusal ; 
and ought also to have shewn what title he had; and in 
Glazcbrook v. Woodrow, (d) where the plaintiff covenanted to 
sell to the defendant a school-house, and to convey the same 
to him by a certain day, in consideration whereof the defendant 
covenanted to, pay the plaintiff a certain sum on or before the 
day ; it was determined that the conveyance and the payment 
of the money were concurrent acts, and the covenants depen- 
dent on each other; and that the seller could not recover the 
money without averring that he had conveyed, or tendered a 
conveyance to the purchaser. 

(rt) 1 Ld. Ray. 192. (h) 1 II. Blac. 270-5, 280. (r) 2 H. Blac. 123. 

((/) 8 Term Rep. 306, all the prior cases arc collected in Mr. Serjt. Wil- 
liamses Note (3) to Portage v. Cole, 1 Sauncl. 320. 


Donaldson, 
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Domldson, coyitriii, contended^' That the avcrmcuts of the 
plaintiff’s seisin in fee of the estate, and that the title to it 
was niade good, and perfect, and satisfactory to the defend- 
ant, were sufficient averments of title, and a sufficient com- 
pliance w’ith the conditions of the sale to make a good title 
to the purchaser, to entitle the plaintiff to recover without 
setting forth the title particularly; and that admitting that 
the making a good title by the plaintiff and j)ayinent of the 
purchase-money by the defendant were concurrent acts, the 
averment that the plaintiff had always been ready and will- 
ing, and had offered to convey the estate to the defendant 
according to tlm conditions of sale, was sufficient to entitle 
him to recover in this action without averring an actual 
tender of the conveyance. He observed, that however strict 
the rule of pleading might formerly have been in requiring 
the party who averred title in himself to shew what his title 
was, yet, that strictness had long been laid aside in practice 
in actions upon contracts like the present, on account of 
the manifest inconvenience of it; and he distinguished this 
from the cases cited, by shewing that the averment hero 
went much further than iii those. The case of The Duke of 
St. Albans v. Shore (a) Avas decided upon a different ground ; 
for there the plaintiff by his own act had rendered himself 
incapable of performing bis part of the contract, by having 
cut down the timber which was to liavc gone with the 
estate stipulated to be conveyed to the defendant; and in 
Phillips V. Fielding (h) there was no averment that tlio 
plaintiffs had a good title, but only that he hud been always 
ready and Avilling, and bad frequently offered to make out 
a good title to the estate, and to make a proper surrender of 
it to the defendant, on payment of the purcluise-moncy : 
whereas here the plaintiff av^rs not only that he was seised 
in fee of the estate, but that his title was made good, per- 
fect, and satisfactory to the defendant, according to the 
conditions of sale.” Then, if there be a sufficient averm^^nt 
of title, the allegations that the jilaintiffs have always from 
the tunc of the sale hitherto been ready and willing,” and 
that they offered to convey the lauds to the defendant,” 
&c. are sufficient Avithout an actual tender of the convey- 

(rt) 1 H. Blac. 2f0. (ii) 2 H. Blue. 1^3. 

ance. 


m. 

180 $. 

Martin:. 

against 

SmitU, 


[ 560 ] 



560 


CASES IN TRINITY TERM 


1805. ance, according to the last-decided cases on this subject, 
MaThn V. Johnsoriy (a) and JVaterhonse v. Skinner, ( 6 ) 

againtt wherein the prior authorities (c) were considered ; the agree- 
Smith, ment to make a good title and convey, on the one hand, and 
to pay the purchase-money, on the other, being concurrent 
and dependant contracts. [Lord Ellenborough observed, 
that the defendant’s counsel had laid no stress on this ob- 
jection.] 

Symonds, in reply, relied principally on Phillips v. Fields 
ingy as having been expressly decided on the ground that 
[ 561 ] the abstract of the seller’s title ought to have been set forth 
in the declaration. 

Lord Ellenborough, C. J. It is too much to contend 
for, that it is necessary for a party alleging title in all cases 
to display his whole title on the record. In many instances, 
title is put in issue generally 5 (d) in a writ of right the mise 
is joined on the mere right ; in a dower the issue is, that the 
party ne unques seisie que dower; (e) though how a person is 
seised may involve important questions at law 5 it may be in 
fee, or in tail, or it may be by wrong; but these questions 
are not displayed upon the record. It seems indeed to have 
been considered by the noble Judge, whose opinions in The 
Duke of St. Albans v. Shore, ^and in Phillips v. Fielding, 
[ 562 ] have been quoted, that it was necessary for the plaintiff to 


(a) 1 East, 203. * (b) 2 Bos. & Pull. 447. 

(cj Morton v. Lamb, T Term Rep. 125, and other cases tliere cited. 

(d) Vide Sir Francis Leke’s case, Dy. 365, a; where, in replevin, on the question, Who 
ought to keep the inclosure ? the avowant stated that he was seised in fee ; and the Court 
held, that though he need not have shewn any precise estate, but generally that he was 
seised of the close ; yet having done so, the precise estate was traversable. Viner assigns 
this reason why in such a case the party need not have shewn of what estate he was seised, 
because, touching this matter his estate was not material. 19 Vin. Abr. SIT, tit. Seisin. 
Pleadings. * 

(<) In Co. Entr. 176, a, the plea of the tenant is <‘Quod pncdicta Margareta dotem suam 
de tenementis prsedictis, See. ex dotationc prsedicli Andrese quondam viri sui habere non debet, 
quia dicit quod pra'dictus A. &c. nec dip quo ipse praedictam Margaretam desponsavit nec 
unquam postea tbit seisitus de tenementis prsedictis unde, &c. de tali statu, ita quod eandem 
Margaretam inde dotasse potuit,’’ &c. 

Vide 5 Com. Dig. 242, tit. Pleader (2 Y, 7), Clift. 303, and 9 Vin. Abr. 279, &c. tit. 
Dower, Pleadings; and vide Beaumont v. Dean, 2 Lcoii. 10; where in dower the defendant 
pleaded, that before the writ brought he assigned a rent of 10/. per annum to the demand- 
ant, in recompence of her dower : on which the demandant demurred, because the tenant 
had not shewn what estate he had in the lands at the time of the rent granted, as to say that 
he was seised in fee and granted the said rent ; 50 that it might appear to the Court upon the 
plea that the tenant had a lawful power tq grant such a rent ; which tvas granted by the 
whole Court| and the demurrer allowed, ^ 


set 
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set forth the abstract of his title specially ; but I am not con- 
vinced that that is necessary. At any rate, however, the 
question here is, Whether sufficient has not been set forth 
by the plaintiffs to enable them to call upon the defendant 
for the non-execution of his part of the agreement, when, 
besides averring themselves to be seised in fee, (a) they 
allege that their title to the lands in question was made good, 
perfect, and satisfactory to the defendant. If made satisfac- 
tory to the defendant, what further can the plaintiffs be called 
upon to do ? it is all that can be expected of them. This 
averment therefore removes any difficulty which might arise 
from the cases in the Common Pleas ; from which cases tlic 
present is distinguishable. 

Grose, J. There would be great inconvenience if in 
such a case as this it would be necessary for a plaintiff to set 
forth all the particulars of his title in the declaration. It 
stands admitted that the plaintiffs are seised in fee, and that 
their title to the land was made good, perfect, and satisfac- 
tory to the defendant;’' and what more can be required? 

Lawrence, J. 1 cannot find any printed precedents of 
this sort of action by a vendor against a vendee of an estate 
for not accepting the title and paying the purchase-money. I 
have manuscript precedents like the present ; but those I do not 
rely upon in the consideration of the question. The opinion 
delivered by Lord Loughborough upon this point in The Duke 
oj St. Albans v. Shore, I collected at the time to be merely 
his own, and not that^of the other Judges. And as to the case 
of Phillips V. Fielding, it does not appear to me to be so ex- 
actly like the present as is supposed : there \vere no such aver- 
ments there as arc in this declaration, that the plaintiffs were 
seised in fee, and that their title Avas made good and satisfac- 
tory to the defendant. 

Lk Blanc, J. This is distinguishable from the case of 
Phillips V. Fielding, which has been most relied on in the 
two particulars mentioned ; that the plaintiffs were seised in" 
fee, and that their title was made out good and satisfactory 
to the defendant, I do not sec what else was to be stated : 


(a) In Meriton v. Benn, Q Lutw, 1343, the rule given is, That where a 
seisin in fee is alleged, it inust be intended a legal seisin, till the contrary 
be shewn. 


5 ^ 

1805. 

Martin 

u^ainit 

Smith. 


[ 563 ] 


any 



W CASES IN TRINITY TERM 

any thing beyon4 thu is merely evidience of titl$ ; which can- 
MAJmN nec^sary to be stated. 

ogfHnH Lord £i.i.|tNBORouGii^ C. J. then said, tjiat the Court 
Smiths ivould give judgment nisi, &c. for the plaintiffs ; and if any 
doubt occurred to them during the Term, they would mention 
it ; if not, the judgment would stand. And no further men- 
tion of tjhe case being made, there was 

Judgment for the Plaintiffs. 


Clarkb against Gray and Others. 

Marsdkn against Gray and Others. 

In declaring fTTlHESE Were actions of assimpsit, in the common form, 
tract, not iin- * agauist Common carriers, which were tried so long ago 
I^sting^of^i^ ^ sittings after Easter Term, 1802, when a verdict for 
‘verai distinct 5i. was taken in each, subject to be set aside and nonsuits 
fa*teraf"provi- if the Court should be of opinion that the plaintiffs 
s^njjtitissuf-had not declared properly; and rules wm were obtained for 
BO nuich^onr that purpose in Trinity Term, 1802; and the cases were 
enthe^con^**'^ shortly argued; the plaintiffs' counsel endeavouring 
deration for to distinguish them from Yate v. Willan, 2 East, 128, or 
enUrractor ^ questioning the general opinion there delivered, 

duty which is The cases stood over for the opinion of the Court till the 
eluding the " beginning of this term, when Lord Ellenhorougli, C. J. said, 
and^other cir^ Justicc Grose was iiot ill court at the former 

cumstanccs of argument, and as the Court entertained some doubt upon the 

ance) invirVue argued again; which was 

of such consi- accordingly done on a former day in the course of the term 
bpeach of by Marrgat for the Plaintiffs, and Holroyd for the Defeiul- 
duty^s^com ^ principal arguments (ind authorities cited 

plained of; but were fully stated by the Court in the judgment afterwards 
the'cSitract delivered, they are omitted here to avoid repetition. The 
which re- „only Other cases • not again noticed, which were mentioned 
l^uldalion of ^be conclusioii of the argument, touching covenants 

damages after 

a right to them has accrued by a breach of the contract is not necessary to be set forth in the 
declaration, but is only matter of evidence to be given to the jury in reduction of damages. 
Therefore may be maintained in the common form of declaring against a carrier for 

the loss of goods, which were of above 5/. value, and were not in fact paid for accordingly, 
although it were part of the contract proved by general notice hxed up in the carrier’s office, 
and presumed to be known and assented to by the plaintiff, that the carrier would not be ac- 
countable for more than 5/. for goods, unless entered as such, and paid for accordingly. 

secured 


[ 564 ] 

Monday, 
July Ist. 
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secured by penalties, where the party had his option either 

to declare for the penalty, and forego the general covenant, 

or to forego the penalty and declare generally for the breach against 

of ^ covenant, and thereon recover more or less than the pe- 

nalty according to the damage sustained, where ZA)we v. [ 5 ^ 

Peet^Sy 4 Burr. 2228. IV kite v. Sealy, Dougl. 49. Kerwin 

V. Blake j 14 Vin. Abr. 460, tit. Interest (E. 4.), and in Dom. 

Proc. 2 Bro. P. C. 333. Lord Lonsdale v. Churchy 2 
Term Hep. 388. Tew v. The Earl of fVintei^tony 3 Bro. Ch. 

Cas. 489. Knight v. Maclean, ib. 496, and Wilde v. 

Clarkson, 6 Term Rep. 303: and a distinction was taken 
between simple bonds for the payment of money, where no 
more than the penalty could be recovered in damages ; and 
collateral covenants for performance or payment generally, 
upon which the damages were only limited by the loss or in- 
jury sustained. 

Lord Ellenborough, C. J. on this day delivered the 
judgment of the Court. This w^as an action of assumpsit, 
brought against the defendants as proprietors of the True 
Briton stage coach, from London to Market- Ilarhorough, to 
recover the value of goods belonging .to the plaintiff, and 
sent with the plaintift'^s wife as a passenger in that coach, 
and lost in the course of their conveyance. The declara- 
tion was in the usual form, against carriers for losses by 
negligence. Tlie loss was admitted. On the part of the 
defendants it was given in evidence that they had for 12 
or 14 years past given notice by a board on their coach- 
office, hanging up over the place where the book-keeper sat, 
and where places for the coach were taken, parcels received, 

&c. as follows : “ Take notice, that no more than 5/. will 
be accounted for, for any goods or parcels delivered at this 
office, unless entered as such, and paid for accordingly.'^ 

The goods lost were admitted to be above the value of 51 . 5 
and a verdict was taken for the plaintiff, subject to the question, 

Wliether the special contract created by the* terms of this no- • [ 566 ] 
tice, and by which the responsibility of the carriers was limited, 
so as not to exceed the sum of 51. unless where gootls were en- 
tered and paid for as of an higher value, should have been 
stated in the declaration. It was contended on the authority of 
Yate V. Willan, 2 East, 128, that it should have been so stated. 

In that case there had existed in point of feet a similar 

notice 
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1005 . notice with the present, but it had not been stated in the 

Cla^b declaration ; which was framed as for a loss by negligence 
agaimt in the conveyance of the goods generally, in a manner simi^ 
andOtlwra present declaration; but the 5i. having been in 

* that case paid into Coijrt, the defendant was holden to have 
thereby admitted the contract to be as there laid ; and the 
plaintiff’s right therefore to recover the full value of the 
goods (not restrained by the notice which was holden to be 
excluded from the contract by the effect of paying money 
into Court, which admitted the contract to be as stated in 
the declaration) was sustained. The present case having 
been argued some time ago, when my Brother Grose was 
absent, and the rest of the Court upon that argument, and 
a subsequent consideration of the subject, entertaining con- 
siderable doubts, directed it to be argued again this Term, 
when the Court was full ; and it has accordingly been again 
argued. On the part of the plaintiff it is insisted that the 
provision That no more than 5L should be accounted for, 
unless the goods were entered and paid for accordingly, 
amounts only to a limitation of the damages to be recovered 
in the event of a breach of the contract of carriage, and not 
to a qualification of the contract itself. On the part of the 
defendants it is insisted, that the provision in question is a 
limitation of the promise itself, and varies that responsibility 
for the entire value of the goods which the custom of the 
[ 567 ] or the general undertaking to carry safely, stated in the 

declaration, would otherwise cast upon the carriers. That 
it is not to be considered as a distinct independent proviso, 
but as a term and qualification annexed to and making a 
part of the original contract of carriage itself. But if the 
obligation to carry safely do not depend on the question of 
compensation to be paid in case of loss, but be wholly 
collateral thereto; and if the contract for safe carriage be 
equally broken by the loss of the goods, whether the sum 
‘ Stipulated to be paid on that account be much or little, it 
cannot be said that such stipulation necessarily makes a part 
of the contract for safe carriage. Indeed, its operation and 
effect may be considered as only attaching and beginning 
after the question of safe carriage is at an end, by the breach 
of the contract made for that purpose. Its proper office is 
tp limit the province of the jury in the assessment of 
^ damages 



IN tHE FoRTy^-pitTii YeaIi op GEORGE ML SOjS 

damages for a contract broken, and of course has no con- 1805 . 
cern with it as long as it is executory and in the course of its 
performance. It resembles, in some degree, the case of a against 
covenant in a lease, not to plough- ancient meadow or the 
like, followed by a proviso, that in case the same should be 
ploughed by the tenant thereof, he should pay a certain in- 
creased rent for the same. In such case it would certainly 
be in the option of the lessor to declare as for a breach of 
covenant not to plough, or the lessor may declare at once 
for a breach of covenant for not paying the stipulated satis- 
faction for such ploughing. Both the covenant and the 
proviso in that case form distinct substantive parts of the same 
lease, as the contract of carriage, and the limitation of the 
amount of damages to be paid, in case no entry of and pay- 
ment for the goods have been made, do in this. It is no 
more necessary to state every part of an agreement, not 
under seal, each part making a distinct contract, than it is of [ 668 ] 
an agreement under seal : it is suHicient in either case to 
state so much of each as constitutes that contract, the breach 
of which complained of prescribes the duty to be per- 
formed, and the time, manner, and other circumstances of 
its performance : with this difference only, that in the case 
of an agreement not under seal, the consideration must be 
stated, and no part of the entire consideration fof any pro- 
mise contained in the agreement can be omitted. In the 
present case, the entire consideration for the promise to carry 
safely, viz. the delivery of the goods to be carried for 
a reasonable reward to be therefore paid to the carriers, is 
stated. This is not like the cases in Godbolt, 154, and 
Aleyn^ 5, to which we have been referred by the defendant’s 
counsel. Those were cases where the defendant, in considera- 
tion of marriage, promised to do several things ; for the non- 
performance of one of which the plaintiff brought his action, 
and declared as for a promise to do one thing only, without 
mentioning the other things. In each case the Court waS 
of opinion in favour of the defendant : in the case in AUyn 
judgment was for the defendant, after a verdict for the 
plaintiff, because the plaintiff ought to have set forth the 
whole promise which is entire and in the case in Godbolt 
the question seems to have arisen on the plea of nofi assump- 
fit, which the Court considered as a good bar j for (as is 

there 
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CLARKt 



and Others. 


[669 ] 


C 670 ] 


there said) the contract being entire, if it be not a good 
plea, the defendant might be charged for the several 
things/’ &c. i. e. in several actions. In that case the 
marriage, and the several things agreed to be performed on 
accotint thereof, were respectively considerations for each 
other : the several things formed but one entire consideration 
in the whole for the marriage ; and if all of them were not 
stated, the consideration on the one side would have been 
untruly, and therefore defectively stated. But here the li- 
mitation of the carriers’ responsibility is no part of the con- 
sideration for their promise to carry safely; the reward 
agreed to be paid them being the sole consideration for such 
promise on their part. If the entry of the goods and the 
payment of a price for the carriage proportioned to their 
value were a part of the consideration for carriage, the non- 
entry and non-payment might be pleaded in bar of the 
action to recover any damages for the loss of the goods: 
but if this proviso in favour of the carriers, instead of being 
given in evidence by them on the general issue, had been 
specially pleaded, it could not have been pleaded as a bar to 
tlie action generally, but only as against the plaintiiff’s re- 
covering more than the sum of 5L on account of the goods 
being not specially entered and paid for according to their 
actual value. There are a great variety of agreements not 
under seal, containing detailed provisions, regulating prices 
of labour, rates of hire, times, and manner of performance, 
adjustment of differences, &c. which are every day declared 
upon in the general form of a count for work and labour: 
and yet, upon the principle contended for, every provision 
contained in such agreements, regulating the. duties and 
limiting the responsibility of the parties in particular events, 
ought to be stated. To what extent this would go, in de- 
claring upon contracts of affreightment in the nature of 
charter-parties, but not being under seal, builders’ contracts, 
and the like, will reailily occur to all persons conversant in 
the drawing of pleadings at common kiw. It seems to us, 
therefore, that it is sufficient to state in the declaration so 
much of any contract, consisting of several distinct" parts, 
and collateral provisions, as contains the entire consider- 
ation for the act, and the entire act which is to be done in 

virtue 
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virtue of such consideration ; and that the rest of the con- 
tract, whicli only respects the liquidation of damages, after a 
right to them has accnied by a breach of the contract, is agauist 
matter proper to be given in evidence to the jury in reduc- 
tioii of damages, but not necessary to be shewn to the 
Court in the first instance on the face of the record. If, 
indeed, the provision be of such a nature as goes in dis- 
charge of the liability of the party under the contract al- 
together, in case a particular condition is not complied with, 
as in Clay v. Willan, 1 Black. 298, where the goods 
were not to be accounted for at ail unless properly en- 
tered and paid for, that will not merely operate in reduc- 
tion of the damages, but in bar of the action ; and which 
case therefore appears to have been rightly decided on this 
ground. For the reasons already given, it appears to us 
that the case of Yate v. Willan cannot be supported in its 
full extent ; for although the payment of money in that case 
did admit the contract as stated in the declaration, it did 
not admit a contract incompatible with the restrictive pro- 
vision as to the amount of damages to be recovered in case 
of loss, which existed in that case, and exists also in this. 

We are of opinion, therefore, that in the present case the 
plaintiff is entitled to retain his verdict for 5L the limited 
amount of damages recoverable under this contract. The 
like judgment in Marsden v. Gray and others, under similar 
circumstances. 


SaItVI^ 
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Salvi?^ and Others against 3 and Lang5Ton\ 


By a policy “J'fj assumpsit the PlaliitifTs declared, that at the time of 
under seal re- ■ , . , . , . i ^ , 

ferring to cer- making the promise and insurance, and of the happen- 

proposa"»*^a aftcr-mentioned, a society of persons, called 

lire-odice in- the Sun- Fire- Office^ carried on the business of insuring 

fendante^pre" hbuscs, &c. of which society the defendants and one C. B, 

misesfrom deceased were then trustees and acting managers: and the 

1802 , to 25 tii defendants still continue, &c. ; and that the society made 

Dec. 1803, for insurances by policies of the substance and effect of that set 
a certain pre- ^ * 

inium, which forth, and referring in the same manner to certain proposals 
yeadyoncach ^he society. That the plaintiffs were desirous of causing 
and'thc?*^^ to be insured in the said office (if the terms of insurance 
ance was to could be agreed upon) by a policy taken out for one year or 
continue so fonger, a cotton mill, &c. of theirs to the amount of 3000Z. 
siired should of which thc defendants and C. B, had notice 5 and there- 
prembirat afterwards, on the 11th of November, 1802, in con- 

thy aid tildes, sideratioii that the plaintiffs would cause their said property 
should* agree to be insured at the office of the society, by a policy taken 
AudTiy the year, or for a longer time, the defendants and 

printed pro- C B. undertook and promised thc plaintiffs that their pro- 
sUpuiateiT**^ perty should be considered by * the managers of thc society 
that the insur- as insured for 15 days beyond thc time of the expiration of 
raake*alnu- tkc said intended policy.'* Thc plaintiffs then averred, that 
anmia?iy"a^ relying on thc said promise and undertaking of thc defend- 
the office ants and C. B. they did on that day cause their said property 
aft^rUic day* insured in the said office, by a policy taken out for a 
limited by the longer time than one year in such sum,«and did then pay to 
ForfSiire^of society 36/. Is. lOd. as a premium for the insurance 

the benefit which policy was tlicu exccittcd by thc defendants and C. B. 
thereof, and l 

that no iiisiir- 

nnee was to take place till the premium were paid. And by a subsequent advertisement 
(agreed to be taken as part of the policy) thc office engaged that all persons insured there by 
policies for a yi;ar or more, had been and should be considered as insured for 15 days beyond 
the time of the expiration of their policies; yet, held, notwithstanding this latter clause, the 
assured having, before the expiration of the year, had notice from the office to pay an increased 
premium for the year ensuing, otherwise they would not continue thc insurance, which thc 
assured had refused ; that the office was not liable fora loss which had happened within 15 days 
from thc expiration of the year for w'liich the insurance was made ; though the assured, after 
the loss and before thc 15 diiys expired, tendered thc full premium which had been demanded. 
The effect of the whole contract, A:c. taken together, being only to give the assured an option 
to continue the insurance or not during 15 days after the expiration of the year, by paying thc 
premium for the year ensuing, notwithstanding any intervening loss, provided the office had 
not before the end of the year, determined the option by giving notice that t'^ey w ould not 
renew the contract. 

[ 5/3 being 
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being such trustees, &c. The declaration then set forth 1805. 
the policy, which reciting that the plaintiffs had paid 
36/. Lv. lOd. to the society, and had agreed to pay at their agnimt 

office 31/. 10^. on the 25th of December, 1803, and the like James. 

sum of 31/. 10^. yearly, on the 25th of December, during the 
continuance of that policy, for insurance from loss by fire on 
their cotton-mill, &c. not exceeding 3000/. stipulated that 
from the date of the policy, and as long as the plaintiffs 
should duly pay the said sum of 31/. 10 a‘. at the times and 
place aforesaid, and the trustees, &c. of the said society for 
the time being should agree to accept the same,*’ the stock 
of the society should be liable to pay to the plaintiffs such 
loss as they should sufier by fire, not exceeding 3000/. ac- 
cording to the exact tenure of their printed proposals, dated 
1st of November, 1804, and of two Acts of Parliament of the 
22 &. 27 Geo. 3, for charging a duty on insurance against loss 
by fire. In witness whereof the defendants and C. B. as 
three acting trustees. See. set their hands and seals the 11th 
of November, 1802. Signed and scaled by them, being 
stamped according to Act of Parliament, Sec. Received at 
the same time, pursuant to the said two Acts, 3/. 8«. 9(/. duty 
on 3000/. insured by this policy from 5th of November, 

1802, to Christmas, 1803, &c. It also set forth a certain 
article, part of the said printed proposals referred to, viz. [ 5/3 ] 
on bespeaking policies all persons are to make a deposit 
for the policy, stamp duty, and mark; and shall pay the 
premhim to the next quarter-day, and from thence for one 
year more at least ; and shall as long as the managers agree 
to accept the same, make all future payments annually at 
the said office, within 15 days after the day limited by their 
respective policies, upon forfeiture of the benefit thereof ; 
and no insurance is to take plaCfc till the premium be actually 
paid by the insured,” &c. It also set forth another article, 
that persons insured sustaining any loss^ by fire, are forth- 
with to give notice thereof at the office, and ns soon as pos- 
sible afterwards deliver in as particular an account of their 
loss and damage as the nature of the case will admit of, and 
make, proof of the same by their oath, &c. and procure a 
certificate under the hands of the minister and churcb- 
wjirdens, together with some other reputable inhabitants of 
the parish not concerned in such loss, importing that they 
are well acquainted with the character and circumstances of 
VoL. VI, 2 F the 
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1805. the person insured, and do know or verily believe that he 
really and by misfortune has sustained by such fire the loss 
^aimt to the value mentioned ; but till such affidavit and certificate 
lAMts. Qf insured’s loss shall be made and produced, the 

loss money shall not be payable,” &c. The declaration then 
contained averments of the state of the premises, and the plain- 
tiff’s interest therein; and further, that after the expiration of 
the said policy, and within 15 days after such expiration, 
viz. on 7th of January^ ISOI, the said cotton-mill, &c. so 
insured, without default of the plaintiffs, &e. were destroyed 
by fire, &c. It then stated that the plaintiffs would have 
procured a proper certificate, &c. of the loss (as required by 
the proposals,) but that the managers of the society absolutely 
refused to consider the said property so insured, as insured 
[ 574 ] hy the society at the time of the loss, and discharged the 
plaintiffs from procuring such certificate, &c. of which the 
defendants (C. B. being then dead) had notice, and were 
requested to pay the insurance money according to their 
promise, but have refused to pay, &c. The second count 
stated the contract to be, that in consideration that the 
plaintiffs would cause their said property to be insured at 
the office of the society by a policy taken out for one year, 
or for a longer term, and would pay within 15 days after the 
expiration thereof, such premium as should then be payable 
to the society for the renewal thereof for another year, the 
defendants and C. B. as such trustees and acting managers, 
promised the plaintiffs that their said property should be 
considered by the managers of the society as insured for 6 
days beyond the expiration of the policy, unless the society 
previous to any loss by fire shotild have refused to accept 
such premium last aforesaid, or renew the policy. The 
count then averred, as befoi’b, a loss by fire within 15 days 
after the expiration of the policy, and also averred that the 
plaintiffs afterwards, and within the 15 days after, &c. 
tendered to the society the premium then payable for the 
renewal of the policy for another year, amounting to bJL 
and also the duty payable on the same insurance, but the 
society then refused to^ accept the same, — the society not 
having previously to the loss refused to accept the last- 
mentioned premium, or to renew the policy. The third 
count laid it to be^ that in consideration that the plaintiffs 

WOUI4 
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would cause their property to be Insured at the society’s 1805. 
office, by a policy taken out for a year or for a longer term, 
the defendants (being sucli trustees and acting managers) dgaihst 
undertook and promised the plaintiffs that their said pro- James* 
perty should be considered by the managers of the society 
as insured for 15 days beyond the expiration of the policy: 
and then averred the loss at the time before mentioned. [ 5/5 ] 
The declaration also contained the common money counts. 

Plea 7ion assumpserunt. 

The cause was tried at Guildhall^ at the sittings after last 
Hilary Term, before Lord Ellenborovgh, C. J. when a verdict 
was found for the plaintiffs for 3000/.- subject to the opinion of 
the Court, on the following case : — 

The defendants and C. Bewicke, since deceased, were 
three of the managers or acting members of the Sun- Fire* 

Office^ being a society for the insurance of property against 
fire, according to the terms of their printed proposals 
which were annexed to the case. An advertisement was 
published in the public newspapers by the managers of this 
society, which advertisement has not been retracted, and is 
as follo^vs : — Sun-Fire-Officcj 10th Juli/y 1794. In con- 
sequence of several applications, the managers of this 
office do hereby inform the public, that all persons insured in 
this office by policies taken out for one year^ or for a longer 
term, arc and always have been considered by the managers 
as insured for 15 days beyond the time of the expiration of 
their policies ; but this allowance of 15 days docs not extend 
to policies for shorter periods, which cease at six o^clock in the 
evening of the day of the expiration of the time mentioned 
in the policies. Hugh Watts^ secretary.^’ — On the 11th of 
JSovember^ 1802, the plaintiffs caused to be cflccted in the 
said office the insurance in question, to the amount of SQOOL 
on their cotton-mill, millwright’s work, clockmakcr’s work, 
carding and breaking engines, and moveable utensils j and 
paid the premium and duty 5 and that on that occasion the 
policy set out in the declaration, which is in the common 
form used in the office for insuring 3000Z. on the said pro- 
perty from 11th of November ^ 1802, to 25th December y [ 5/6 ] 
1803, was executed on behalf of the office by the defendants 
and C. B. The plaintiffs’ cotton-mill was stone and slated, 
and conformable to tlie niles of the firs|; class of cotton rates, 

2F3 
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and in the plaintiffs* tenure ; and they were duly interested 
in the premises insured. In November^ 1803, the defend- 
ants gave notice to the plaintiffs that unless they agreed to 
pay 1/. 185. per cent, upon the said insurance as from the 
25th of December y 1803, instead of IL I 5 . per cent, whicli 
the plaintiffs paid upon the policy in tlie pleadings men- 
tioned, the defendants would not continue the insurance. 
To which notice the plaintiffs returned for answer, that they 
would not give that sum, as they had made their jiremises 
so secure. On the 7th of Januan/^ 1804, being within the 
period of 15 days after the expiration of the policy, the in- 
sured premises were consumed by an accidental fire ; and 
on the 18th of January the plaintifls gave notice of the loss to 
the agent of the defendants at Durham, and wrote to the office 
a letter, giving them a similar notice ; and on the same day 
tendered to the defendants’ agent the premium of I/. 18.v. 
per cent, the then rate of insurance used by the said office, 
for another year, and the duty ; but the defendants by their 
agents, whose acts have been approved and ratified by the 
office, immediately declared that they did not consider the 
plaintiffs as insured at the time when the fire happened ; 
whereupon no further steps were taken by the plaintiffs, and 
no money has been paid. When the loss happened, the 
plaintiffs had not paid or tendered the premium for another 
year. The question for the o])iniou of the Court was. 
Whether the plaintiffs were entitled to recover ? If they 
were entitled, the verdict to stand ; if not, a nonsuit to be 
entered. 

The only article of the printed proposals particularly re- 
ferred to ill the argument m as the third, as follows : On 
bespeaking policies, all persons are to make a deposit for the 
policy, stamp duty, and mark ; and shall pay the premium 
to the next quarter-day, and from thence for one year more 
at least; and shall,, as long as the managers agree to accept 
the same, make all future payments annually at the said oflice 
within 15 days after the day limited by their respective policies, 
ujion forfeiture of the benefit thereof; and no insurance is to 
take place till the premium be actually paid by the insured, his, 
her, or their agent or agents.” 

Tliis case was argued in tlie course of the term by 
JRichardson for the plaintifls, and Pitcairn for the defend- 
ants ; 
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ants : and the only question was, IIow far the advertisement 
of the fire-office set fortli in the case, which it was admitted 
was intended to obviate the effect of the opinion of tlie 
Court delivered in Tarleton v. Stainforth (o) varied this from 
the former case, supjiosing such advertisement to have been 
inserted as a new term in the printed proposals of the office ? 
The material circumstance which differed the two cases, and 
which was relied on by the counsel for the fire-office as absolv- 
ing them from any responsibility, being that the insured hav- 
ing declined paying the advanced premium for the year 
ensuing, the managers of the fire-office had before the end of 
the year, and previous to the loss (which took place within 15 
days after the termination of the year for which the insurance 
was made) given notice to the insured that they would not 
renew the insurance. 

I^ord Ellknboiiough^ C. J, now delivered judgment. After 
stating the pleadings : — 

This question arises on the construction of the advertise- 
ment published by the Sun- Fire-Office j on the 10th Jtily^ 
1/04 ; and the point to be decided is, Whether this adver- 
tisement be an engagement by the office to indemnify all 
j)crsons who may insure their property at that office for a 
year, for the space of 15 days after the determination of the 
period of their insurance, without any regard to an intention 
of continuing the insurance ? or wdiethcr it must not be con- 
sidered as having relation to the 3d article of their printed 
j)roposals, and as being to be construed with reference to 
that article ? The terms of the advertisement being general, 
have furnished the argument that the right attached as soon 
as the policy was effected j that no condition being men- 
tioned or referred to in the advertisement, the right does 
not depend on any thing ex post facto ; and that it must be 
understood, not as an extension of the original policy, nor 
as an agreeinent to grant a new policy, u hich should have 
relation back to the determination of tlie old policy, but^as 
an independent and absolute agreement to indemnify for the 
space of 15 days. And on this supposition the declaration 
is framed, by which it is alleged; that in consideration the 


(^/) a Term Rep. 095, in wliich case the general question upon thp con- 
slruclion of the coinmon printed proposals was fully argued, 

' plaintiffs 


1805 . 

Salvin 

against 

James. 


[ 578 ] 



678 


CASES IN TRINITY TERM 


1805. 

Salvin 

against 

Ja'mejj. 


[579] 


plaintiffs would insure for one year, the office undertook 
that the property of the plaintifts should be considered as 
insured for 15 days beyond the time of the expiration of the 
policy. To this inode of constmiiig the advertisement it has 
been objected, that all insurances by the office according to 
the first article of the printed proposals are to be by poli- 
cies signed and sealed by three or more of the trustees 
or acting managers, and that the oflice never professed to 
insure iu any other way : and in order to give effect to this 
term or condition on which the office professes to insure, 
that the Court ought not to construe the advertisement to be 
an engagement independent of the terms and stipulation 
contained in and referred to by the policy, if by fair and 
reasonable construction it may be referred to and connected 
with the policy. The mode of insuring at this office, both 
before and since that advertisement, has been the same, 
namely, by a policy under seal, referring to certain jirinted 
proposals; by the 3d article of which it is provided, that all 
persons bespeaking policies arc to make a deposit for the 
policy, &c. and to pay the premium to the next quarter- 
day, and for one year more at the least; and shall as long 
as the managers agree to accept the same, make all future 
payments annually at the office, within 15 days after the day 
limited by their respective policies, upon forfeiture of the 
benefit thereof;” and that no insurance should take place 
till the premium was actually paid. On the construction of 
a similar policy in the case of Tarlcton v. Staiuforih, 5 Term 
Rep, 695, the Court held, That until the premium were paid, 
persons who had insured were not protected by this article 
during the 15 days; and that the intention of the parties, as 
it was to be collected from tlic policy and article, was, that 
the policy should have no effect until the premium was 
paid ; the object of the provision being to avoid the expcnce 
of new stamps, &c. And in the course of the argument in 
the case before us, ft; luis been admitted that the advertise- 
ment was published in consctiuence of that decision, to 
obviate doubts which had arisen on account of it. And it 
is in effect a declaration by the office, that though the legal 
constniction ot the instnimcnts did not bind them to make 
good losses happening during the 15 days, unless the pre- 
mium were previously paid, yet that by the proposals they 

meant 
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meant, and their intention always had been and was^ to pro- I®®®, 
tect the parties during the J5 days> though a loss might 
happen before the payment of the premiuui : and if that be ttgainst 
so, there can be no question but that the advertisement must be 
construed with reference to the article, and as if the article 
were qualified and corrected by the advertisement. The 
policy refers to tlie printed proposals; and the advertise- 
ment must either have the cftect of annulling the 3d article, 
or of varying it, if they cannot wliolly stand together ; of 
which there can be no doubt ; and that the true way of 
understanding the advertisonient is as a correction of the 
article, and not as a substitution of a new provision in its 
place, will appear from this : — ^That the advertisement does 
not merely declare how persons insured shall be conside^’ed, 
but how they always have been considered ; which must ne- 
cessarily refer to and respect the engagements the oflicc had 
before made, that is, the policies and proposals which 
before the time of the advertisement had been executed 
and published by the oOice. It is in fact a declaration on 
the part of the orticc of the construction they at that time 
did, and always before had put upon their own instruments : 
it is no substitution of a new engagement different from 
what they had formerly made, in the place of such former 
engagement, — but an exposition of the sense in which the 
instruments forming those engagements had been utulcr- 
stoud by themselves, and were to be understood by others. 

If this be so, it brings us to what will be the true con- 
struction of this 3d article, if it be read as varied by the 
advertisement; and if so varied, it would stand as if at 
the end of the article, after the words no insurance is 
to take place till the premium be actually paid by the in- 
surer,” ike. there had been added this sentence : — But all 
j)ersous insured at this otrice by policies taken out for one [ 581 ] 
year, or for a longer term, are considered by the managers 
as insured for 1.^) days beyond the time of the expiration of 
their policies:” the effect of which would be to confine the 
words no insurance is to take place till the premium be 
actually paid” (on which the Court relied in Tarleton v. 

Stainforth) to the premium to be paid on the original effect- 
ing of the policy, and to leave the article, as to the con- 
tinuance of the insurance, just as if nothing had been 

said 
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1805. said in it as to the time when the insurance was to take 

place. Suppose then the article to be thus altered, it will 

agaimt Still contain the clause of option in the managers to receive 

James, the premium, which, though it cannot be exercised during 

the 15 days, within which the assured may renew his as- 
surance, so as to leave the assured liable to a loss within that 
period, as that would make the advertisement perfectly nu- 
gatory ; for it would be in effect saying that they should be 
insured or not, according as the office should think fit to 
accept or refuse the premium for another year; yet as the 
option was most unquestionably intended to enable the office 
to determine the insurance, and to retain to them the power of 
refusing to renew it for another year, what is there, in case of 
their having made their option not to renew the assurance, 
which entitles an assured to an indemnity for the 15 days, 
who is in no condition to renew his insurance ? The office 
had the power at any time during the year of saying to the 
assured, We will not contract with you again ; we will not 
receive from you the premium for another year; and by 
such declaration, the object would cease for which the 15 
days were allowed; and as no premium would be in such 
case to be received, no indemnity could be claimed in re- 
spect of it. The consideration of the indemnity during the 
[ 582 ] 15 days, is the premium which may be paid within that 

period ; but when that cannot be any longer looked to, or 
expected, the right to the indemnity must determine also. 
The effect of the 3d article and advertisement arc to give 
the parties an option for 15 days, to continue the contract 
or not ; with this advantage on the part of the assured, that 
if a loss should happen during the 15 days, though he have 
not paid his premium, the office shall not after such loss 
determine the contract ; but tliat it shall be considered as if 
it had been renewed : but this does not deprive them of the 
power of determining the contract at the end of the term, 
by*making their opti6n within a reasonable time before the end 
of the period for which the insurance was made. Where the 
premium is received, the effect of it is to give the assured an 
assurance for another year, to be computed from the expira- 
tion of the first policy, and not from the expiration of the 
following 15 days, which would be the case if the argument of 

the 
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the plaintifTs* counsel were well founded, that the interval of 
the 15 days is not comprised in the policy; if that Mere so, 
a new policy and new stamps would be necessary ; m hereas 
according to the present policy, regard being had to its 
relation to the printed i)roposals, it is an insurance for one 
year, and for so long as the parties please, provided the 
assured pay the annual premium within 15 days of the 
expiration of each year; with a restriction of the office 
alone from determining the policy after the year during 
15 days of the following year, in case a loss should happen 
during that period ; and on tliis head the argument used 
by tlic defendants’ counsel from the annual duty on in- 
surances, has weight to shew that the understantiing of 
the parties Avas not that for the 15 daj/s there should be an 
absolute indemnity/; as in such case the duty would have 
been paid for that fractional part; from the non-payment 
of M-hich the assured could not but conclude that his 
assurance was not meant to be an absolute unconditional 
assurance for more than a year, and such as the office had 
no power to determine until the 15 days after the year’s end. 
Under this view of the question, it will not be necessary 
to say Avhethcr an insurance can be made by parol against 
the perils insured against by this policy : and as in this 
case there has been a determination of the contract by the 
plaintiffs having informed the office that they would not give 
the increased premium demanded by them for another year, 
there nilist be judgment for the defendants. 
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Mtniay, The King against The Hon. Robt. Johnson. 

July 1 st. 

Se^jLudic-^ npHIS was an indictment, found by the grand jury of the 
tion of the -1 county of Middlesex against the Defendant, one of the 
Judges of the Court of Common Pleas ia Ireland^ charging 
other Court by him with having, and having caused to be written, published, 
ter may be and printed, at fFestminster, in the county of Middlesex, a 
tried. There- certain libel, therein set forth ; which iiublication was alleged, 
sufficient for a in the prefatory part pf the indictment, to have been made 
?and[^charged intent to incite the king’s subjects to hatred and dislike 
with the of his majesty’s administration of government in this kingdom, 
bdin Middle- ^nd to cause * it to be believed that the people of that part 
sex, to plead ^he U. K. of 6 r. i?. and L called Ireland, were oppressed 
tion of IL and injured by the king s government of the said part of the 
beforeUi^ uni- defame and vilify the persons employed by the 

on was go- king in the administration of the government of the said part 
own Iaws%*nd of the U. K. and especially the Right Hon. Philip Earl of 
noUiy^theiaws Hardwicke, Lieutenant-General and Governor-General of the 
tain, and that sttid part of the U. K. and the Right Hon. John Lord 
since tiuMinion n^desdalc, the king’s Lord Chancellor, &c. of the said part of 
ed by its own the U. K. There ivcre other counts charging an intention to 
that’thc^e ai-' defame the same and other public characters in Ireland, in 

been* and now hbcls. 

arecourtsand To this indictment the defendant put in the following 
iii*ireiaiid"^ jurisdiction of the Court; and now the said 

distinct from liohert Johison in his own proper jierson comes, and having 
twnpcuii? heard the indictment aforesaid read, and protesting that he 
for the trial of is not guilty of the premises charged in the said indictment, 

all offences o 1 o l' 1 " 11 • 1 1 1 

committed by or 01 any part thereof, tor plea, nevertheless, saith, that- he 
suLnMhcrc*- compelled to answer to the said indictment, 

iSc that the de- bccause he saith that the kingdom of Ireland, before and 
mitfve of and union of the two kingdoms of Great 

i^lreSr ^ Ireland, was regulated and governed by the 

thetimeoftheV^’^P^'^' aiid s*tatutcs of the kingdom of Ireland, and not 
ed^ and^that or statutes of the kingdom of Great Britain, or 

the subjcct- 

matter of the supposed libel related to things in Ireland ; for the objection, If any, going to the 
total want of jurisdiction in any of the Courts of this part of the kingdom to try the defendant 
for such an offence, it .should either be Uikcn advantage of by a plea in bur or by evidence 
under the general issue. 

Besides the common four-day rule on a defendant in misdemeanor to join in demurrer to 
his plea, there must be a peremptory rule, giving him a certain day in the discretion of the 
Court ; without >s 1 uch judgment cannot be signed aguiiist him. 

* [ 584 ] by 
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by the laws or statutes of England; and that ever since the 1805. 
union of the two kingdoms, that part of the said united 
kingdom of G. B. and I, called Ireland^ hath been and yet against 
is governed and regulated by the proper laws and statutes 
of that part of the said U. K. called Irelaiidy and not by the Johnson. 
laws or statutes of that part of the said U. K. called G. B, or 
by the laws or statutes ot' England: And the said Robl. Johnson 
further saith, that in the said kingdom of Irela7idy before the 
said union, and in that part of the said U. K. called Ireland [ 585 ] 
since the said union, there always have been and now are courts 
and jurisdictions therein being and thereto belonging, distinct 
from the courts and jurisdictions of G. B. or of England^ or 
of any part thereof, and competent and sufficient for the 
trial of all offences committed by the natives or inhabitants 
of Ireland during the time of their respective residence and 
commorancy in Ireland: and the said R. Johnson further 
saith, that he was born within Ireland aforesaid, and out of 
Great Britain^ and before tlie said union (to wit) on the 1st 
of OctobeVy 1752 (to wit) at Westminstery in the county of 
Middlesex ; and that he the said R. Johnsony on the 1st of 
Nor. 1802, and thenceforth continually, and until, at, and 
after the time of presenting the said indictment by the 
jurors aforesaid, in form aforesaid presented (to wit) until 
and upon the 31st of May, 1805, was resident and commo- 
rant within that part of the said U. K. called Irelandy and 
not elsewhere ; and that the writings by the said indictment, 
called Libels, and in the said indictment mentioned, are of 
and concerning certain matters and things wffiich took place 
in Ireland after the said 1st of Nov. 1802 (to wit) on the 
23d of Julf/y 1803, and subsequent thereto; and that the 
composing, writing, publishing, and printing the said wait- 
ings by the said indictment called Libels, and causing the 
same to be composed, written, published, and printed in and 
by the said indictment alleged and mentioned, and the com- 
mitting of all the supposed offences therein mentioned, took* 
place, and were after the said 1st of Nov. 1802, and while 
he the said R. Johnson w^as so resident and commorant in 
Ireland aforesaid, and not elsewhere (to wit) on the 1st of 
Januaryy 1804 (to wit) at Westminster aforesaid, in the county 
of Middlesex aforesaid ; and this he is ready to verify. To this [ 586 ] 
there was a general demurrer. 

And on Tuesday the 25th of Juncy The Attorney -Generaly 

moved 
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1805. moved the Court for a peremptory rule on the defendant to 

The Kino demurrer on the morrow ; tlie usual four-day iiile to 

against join in demurrer having expired on Saturday the 22d, and 
'^Rorr ** the intervening Monday being a dies non juria. He slated, 
Johnson. That the indictment had been found in Michaelmas term 
last, and no plea put in until this term, when the above plea 
to the jurisdiction of tlie Court was pleaded as of the last 
term : and that the object of his motion was to have the 
demurrer argued on Saturday next, the last crown paiicr- 
day in the term. That according to the practice on the 
civil side, (a) the plaintiff may enter the joinder in dcmui%3r 
for the defendant, without giving him any rule to join in 
demurrer: and though by the .rule of Court of Triiul Geo, 2., 
(b) by which that practice is regulated, if there be no joinder 
in demurrer by the time the rule (e) for pleading is out, the 
plaintiff may sign judgment, still the practice on the erow’ii 
side of the Court has been not to enter up judgment without 
giving a [)eremptory rule to join in demurrer within such 
time as the Court shall direct. Tliis appears from an ancient 
book in the Crown-office by Sir Simon Harcourt^ formerly 
master of that office, where is this entry : — Post 7*egulam 
peremptoriam quatnor dies ad placitandum non de recto sed ex 
gratia; curia semper existens interrogata quando dies appunc- 
iuatur ut curia: placet. And he mentioned as instances of 
[ 587 3 ^^^ch peremptory rules given. The King v. Williams, (d) 
where the Attorney-General having demurrer to a plea to the 
jurisdiction, pleaded to an information for a libel; and the 
defendant being in court, it was insisted that he should join in 
demurrer instanter ; (e) but the Court gave twO rules for join- 
ing 

(fl) TiikVs Prac. 0 19, 2d edit. 

(/;) Rules and Orders of K. li. p. 94, edit, of 1735. 

(c) By the practice of the Crowit-olVici'. there are two four-day rules tijivcu 
to bring a defendant in to plead, and then a pcreiuptory rule is moved for, 
giving, in town prosecution?, the morrow; in country prosecutions, ten days 
to plead. In subsequent stages of pleading, only one four-day rule is given, 
vind then a peremptory rule moved i’or, which is in general drawn up for four 
days more ; but in vacation it is considered that such peremptory rule is not 
necessary. 

(r/) This was an information for a libel filed in the latter end of the reign 
of Car. o. against the defendant, Speaker of the House of Commons, tvho 
as such had licensed, by order of the House, tlie publication of Dangerficld’s 
Narrative, on which account he pleaded to the jurisdiction of the Court; to 
which plea the Attornev-Gciieral demurred ; and on the first opening of the 
case, judgment of rcfipondcas omtev was given: and finally ihc defendant was 
iinedUkOOO/. E. (t Jac. 2. Skin. 217, Comb. 18, and Show. 471. 

(f) This is said to mean within 2 1 hours, i Tidd’s Prac. .508, 3d edit, 
which cites Pryce e. Hodgson, E. 35 Geo. 3. Sed fpucre by whom this ac- 
count 
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itig In demuiTcr, and tlien a peremptory rule ; after which, 1805. 
they said, if the defendant did not join in demurrer, they ThT^No 
would give judgment ; and the general practice in this respect, agamt 
as rcporte(l by the same master in Layer's case, (u) That 
in prosecutions for misdemeanors two four-day rules to plead Johnson. 
are given, and a i)eremptory rule moved for ; and then, if 
there be a demurrer, one four-day rule to join in demurrer 
is given, and a peremptory rule moved for: but that in 
capital cases (as that was) there is no rule given either to 
plead or join in demurrer, the prisoner being obliged in all 
cases to answer immediately.'* He also referred to two other 
precedents from the Crown-othce, the one Ilex v. Ri/dery 
8 Geo, 2, where, after the common rule was out, a rule w^as 
given for the defendant to join in demurrer peremptorily on 
the morrow : and Rex v. Rrojfs^htoji, Trhi, 28 Geo. 2, where 
a rule was given on the defendant to join in demurrer on the [ 588 ] 
Friday, and a perenijitory rule on the Monday/ following. On 
these precedents, The Coarf now gave the rule re(juired 
‘‘ That unless the defendant should peremptorily join in demur- 
rer on tlic moriwv, judgment should be entered for the king,** 

On Sniurdai/ the 29th, the demurrer ^yas argued. 

Abbott, in support of the demurrer. The rule is laid 
down in 1 JJoct. Fine. 234, and Mostyn v. Fabrlgas, {b) 

That in every ])lea to the jurisdiction, the party must state 
another jurisdiction ; as if an action were brought here for a 
matter arising in Wales, in order to bar the remedy sought in 
tl)is court, the jiarty must shew the jurisdiction of the court 
of Wales: and in every case to repel the jurisdiction of the 
king’s court he must shew a more proper and more suflicient 
jurisdiction ; for if there be no other mode of trial, that 
alone will give the king’s courts a jurisdiction.” Then, 
if there be no other court shewui com[)ctent to take cog- 
nizance of the offence im])uted to the defendant in this 
case, it follow’s that this court must. Now, here the 
offence imputed being the publication of a libel in Middle-- 
sex, it is no answer to shew that the defendant is an 
Irishman, and that there arc courts of justice in Ireland 
which have jurisdiction of the matter of libel ; for they 

count of hours is to be kepi ? ami whclher inalauh ry us applied to the subject- 
matter, may not more easily be taken to mean before tlie rising of the Court, 
where the act is to be done in Court? or before the shutting of the office on 
the same night when the act is to be done there? 

Q«) G Stat. Tr. 2G8, (6) Cowp. 17^, 


could 
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could not take cognizance of a libel published in Middlesei^ 
out of their jurisdiction.* There are three classes of objec- 
tions to the jurisdiction of the court ; 1st, To the subject- 
matter of the suit, as in the case of land holden in ancient 
demesne. 2d, Where the subject-matter arises out of the 
ordinary jurisdiction of the court; as in case of charters 
creating exclusive local jurisdictions with a ne intromittant 
clause. These two clauses are out of the question: The 3d 
class goes to the person of the defendant ; the usual instance 
of which is in the case of officers of the superior courts who 
are privileged to be sued in their own courts. The defend- 
ant by his plea sets up a new claim of personal privilege, as 
a resident subject (at the time of the offence committed) of 
that part of the U. K. called Ireland^ which he alleges to 
have been an independent kingdom before the union, and 
governed still by its own peculiar laws, and having its own 
distinct and independent courts of justice, competent to the 
trial of all offences committed by its inhabitants ; but what- 
ever may have been the case before the union (though there 
woidd have been no difficulty in deciding that question) at 
least since the union every subject of Ireland is not merely 
a subject of the king, but of the crown of this realm (a). 
This, therefore, is the case of a subject sending a libel from 
one part of the realm to he published in another part : and 
at this day at least there is no difference between the 
present case and that of a subject sending a libel from one 
county in England to be published in another. As if an 
inhabitant of Bristol, which has an exclusive jurisdiction, 
were to send a libel into Middlesex, and publish it there, it 
could not be doubted but that he 'would be triable in Middle^ 
sex, and could not plead a similar plea to the jurisdiction. 
The plea amounts in effect »to no more than an aVihi; the 
defendant says that he cannot be guilty of publishing the 
libel in Middlesex, because he was at that time in Ireland: 
but that cannot make a difference ; for in misdemeanor 
where all are principals, the rule applies qui facit per alium 
facit per se ; {b) besides, if that were a good defence, it w^ould 
avail him under the general issue, and tlie plea would be 

(rt) Lord Hale says. That Ireland, the Isles of Man, Jersey, &c. though not 
within the realm of l^ngland, are parcel of the dominions "of the Grown of 
lingland. 1 Hale’s P. t. 165, b. 317. 

(//) Vide Ilex r. Tiitchin, 5 St. Tr. 53n, and Rex v. Middleton, Bull, 
fj. P, 0, causing a thing tg be printed in London, is a publication there. 

bad 
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bad on that account, as amounting only to the general issue j 
but the defendant need not have been at the time of the 
offence committed in the county where the trial is afterwards 
had. As in the case of conspiracy, in Hex v. Bowes^ and 
Others^ (a) where the acts of some of the conspirators were 
in Middlesex^ the trial was had there, though the acts of 
others of the conspirators indicted at the same time were 
wholly confined to other counties. So in Ilex v. Brisac 
and Scotty (6) which was an information for a conspiracy 
between the captain and purser of a man of war, for plan- 
ning and fobricating false vouchers of payments on account, 
in order to cheat the crown ; they were indicted in Middle^ 
seXf where such false vouchers were delivered for payment 
by innocent holders, which were, therefore, considered as 
the defendant's own acts, although the only acts proved to 
have been done by themselves personally in pursuance of 
the conspiracy, were either on the high seas, or at Lerwick^ in 
the Isle of Shetland. Of the like nature was the ease of one 
Mmton^ who was a government storekeeper in Antigua^ 
and while resident there, transmitted false vouchers to his 
agent in London^ which were by such agent delivered at the 
Custom-house in Londoit; for which Muntm was indicted 
and convicted at the sittings after Michaelmas Term 1793. 
Upon the same principle, where one employs an idiot or 
lunatic, who are themselves unconscious instruments of the 
crimer to murder another, — the procurer, though absent at 
the time of the act done, is a principal, (c) He concluded 
with referring to what had been said by Mr. Baron M'Leland 
in the Court of Exchequer in Ireland (d) U])on the return to 
the writ of habeas corpus sued out there by the defendant 
upon his arrest for this offence. It has been urged by 
the prisoner’s counsel, that the prisoner cannot be tried in 
England on the indictment, and should, therefore, be now 
discharged, inasmuch, say they, as he is not amenable to 
the laws of England for an act done there by his influence 

(«) In 1787, died in Rex v, Brisac and Scott, 4 East, 171. 

(/y) Ib. 104. (c) 1 Hale’s P. C. 431. 

(</) This was on the 7ih of Feb. 1805 ; and is to be found in a publication, 
entitled “ A Report of Proceedings in the Court of Exchequer in Ireland 
in the case of the Hon. Mr. Justice Johnson, by Mr. Emerson, Dublin, 
180o.” 

and 
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and procurement while lie resided in Ireland. This posi- 
tion is too absurd to be combated : it would set at nought 
the principles and ties which bind the two countries together, 
and would hold out the greatest encouragement to crimes by 
the impunity it would atford. No authority has been quoted 
in support of it; and I conceive that 1 should ill discharge 
the duties of my office if I yielded to the confident assertion 
of such a principle : — a principle which, if acted upon, would 
go little short of separating the two countries. I will only 
say this, that every subject of the empire is bound by his 
allegiance to the crown to obey the laws of the empire : he 
is bound not to infringe the laws of any part of it, either by 
actually committing an illegal act, or procuring it to be done 
in any part of the empire ; if he do so, he acts at hjs peril, and 
must answer lor it.’" 

Richardson^ contrU. The principle applicable to persons 
natives of the same country, and living under the same juris- 
diction and laws, does not apply to the natives of ditferent 
countries amenable to dificrent jurisdictions and laws. To 
enable any court to take cognizance of an offence, the act 
must not only be done locally within the jurisdiction, but the 
actor must be bound by the law which constitutes the of- 
fence. The defendant then being a native Irishman, and 
living at the time of the publication in question in Ireland, 
which has distinct laws of its own, was not boiiiul by the 
law of England, though both countries owe allegiance to 
the same king. First, taking the case upon the general 
ground, as if England and Ireland had been wholly foreign 
to each other. The laws of a separate state are only bind- 
ing upon the proper subjects of that state; and though a 
foreigner residing in E?iglaml owe a temporary allegiance 
to the king during his residence, that is founded on an 
implied contract whereby he submits himself to the laws of 
the state, in return for the protection afforded him by the 
same laws. The Civil law which binds the subject of each 
particular state, is distinguished from natural law, which 
binds all mankind. Jusiininn's Inst. lib. 1. fit. 2. s. 1; (a) 
and the maxim Nemo potest exuere patriam, applies only to 
the proper stale of which a man is born a subject, and to 
(rt) Vide Puftend. L. of N, and N. b. 2. c. 3. s, 23. 


which 
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which he owes a natural allegiance ! but local allegiance is 
due from a stranger only while he resides in a foreign state, 
and ceases as soon as he withdmws. (a) 1 Blae. Com. 

c. K). In Calvin's case (6) the rule is given protectio irdhit 
subjectionem, et subjectio protectionem. Therefore, even the 
presence of a stranger in a country, if not under the express 
or implied protection of its laws, will not subject him to 
their constraint ; as in Pei'kin Warbeck's case, (c) who being 
an alien born, and invading the kingdom with an army to 
claim the crown, under pretence of being a son of Edward 
the Fourth; and being taken prisoner, was deemed not 
punishable by the common law* In Moliere's case, indeed, 
which was that of a French prisoner of war indicted capi- 
tally for privately stealing in a shop to the value of 20/. 
whom Mr, Justice Foster directed to be acquitted of the 
capital part of the charge, and found guilty of the simple 
larceny to the value laid in the indictment : a distinction 
seems to have been taken between mala prohibita and mala 
in se. [Lord Ellenhorough^ C, J, That case must not be 
considered as having the assent of the Court. For my dwn 
part, I could never see the distinction between convicting 
the prisoner of larceny at common law and of aggravated 
larceny by the statute : if liable to^ answer for the one, he 
must have been liable also for the other. Grose, J. assented 
to that opinion.] It should rather seem, upon general prin- 
ciples, that a prisoner of war, being brought into the king- 
dom and confined here against his will, was not bound at all 
by the Jaws of the country ; but, at any rate if there be any 
such distinction, it must be admitted that the offence of libel 
is as much of positive institution as any which can be named. 
On the other hand, it has always been considered that a sub- 
ject of this country is not bound by the revenue laws of a 
foreign state, but may enforce in England contracts made 
in breach of them; (d) and by a reciprocal rule, though 
the exportation of wool be by stat. 13 ami 14 Car. 2. c. 18* 
s. 11. declared a public nuisance, for which a subject of JBwg- 
land would be indictable, yet if done by the order of a 
foreigner residing abroad, he would not be amenable to trial 

(«) Vide Fost. Cr. L. 185. {h) 7 Rep. 5. «. (c) lb. 6. b. 

(el) Planche v. Fletcher, Doiigl. 951, and Lever v. Fletcher, m 1780, cor. 
Jiprd Mans^eld, C. J. Park’s Insur. 969, 1st edit, 
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Jiere though he should afterwards come to this couatry. 
Secondly, It does not differ the case that England and Ire- 
land are under the same sovereign, or that they have adopted 
the * same system of common law\ It is doubtful at what 
jpteriod and by what authority the common law’ was first 
adopted in Ireland in the place of the BreJwn law, which 
formerly prevailed there : Lord Coke (a) refers its adoption 
to the time of King Jo/m, de coniymini omni de Hibernia con- 
senm; Lord C. J. Vaughan, (6) however, thiuks that Lord 
Coke is mistaken, and that thci*e was no consent of any 
Irish Parliament, but that it was imposed by conquest be- 
fore, by Henry II. as appears in Calvin's case ; (c) w^here it 
is also said tliat the king may change the laws of a con- 
quered kingdom ; but that until such change, tlm ancient 
laws remain. At all events, however, the law, when adopt- 
ed, became and was in force there as the common law of 
Ireland, and not of England. It may, indeed, be said, that 
Ireland was for a long time a dependent kingdom, and that 
in fact this country legislated for it, pai’ticularly wdiile the 
stat. 6 Geo L c. 5. was in force ; but that was repealed by 
tlie Act of the 22 Geo. 3. c. 53 ; and the stat. 23 Geo. 3. 
c, 28. made the matter still clearer by an express renuncia- 
tion of the legislative and appellant jurisdiction of this coun- 
tiy over Ireland. Before the Union, therefore, with Ire- 
land, that kingdom stood in the same relation to England as 
Seotla'nd did after the accession of James I. and before tiie 
union in the time of Queen Anne. The Irish Union has 
since strengthened the argument; for the two legislatures 
treated with each other upon the footing of perfect equality; 
arul both then became extinct and gave birth to a new legis- 
lature compounded of the two : and by the 8th article (d) 
all the laws in force at thq time of the Union, and all the 
courts of civil and ecclesiastical jurisdiction wdthin the re- 
spective kingdoms, are to remain sis then by law- established 
)vitbin the samej*"' thereby extending this article to both 
countries. If then by the Union the laws of England, as 
such, extend to Ireland, by the same rule the laws of Ire- 
land would extend to England ; but it \vould not be allowed 
that an Englishman residing here w^ould be bound by the 

(a) Co. Lit. 141, b. (ft) Vaugh. Rep. QO'J, 4, &c. 

(i) 7 Kep, 17, ft, ((/) 39 and 40 Geo, 3. c. 07. 

laws 
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laws of Ireland before the Union ; and if not, the converse 
cannot hold good. There are some general rights common 
to both countries, such as that the people of either country 
may bold lands in the other, and have all the privileges of 
natural-born subjects ; but these ai'ise out of the allegiance 
due from both to the same king and crown 5 which is very 
different from owing obedience to the same laws,— a distinc- 
tion which runs throughout Calvin's case; and as there is 
no pretence for saying tliat a Scotchman residing in Scotland 
is bound by the law of England, so neither is an Irishman 
residing in Ireland. The cases of Rex v. Bowes and Others^ 
and Rex v. Brisac, w'ere mere questions of venue ; there was 
no dispute there but that the defendants were bound by the 
law of England, but only whether the acts done by them 
were sufficient to found a veiiue in Middlesex. Neither is 
this question affected by the precedents for trials of foreign 
treasons, committed by subjects of the king out of the realm 
of England, which are regulated by statute. The objection, 
that every plea to the jurisdiction must point out some other 
C 01 UI: in which the trial may be had, can only apply to cases 
where the question of jurisdiction arises between o cor 
other of the courts of England , — not where the objection is 
personal and goes to all our courts. If a foreigner were 
upon bis arrival in this country indicted for having, while 
residing abroad, directed the exportation of wool from hence, 
it would be sufficient for him to plead to the jurisdiction, 
without shewing any court competent to try him in his own 
country which would be impossible, as the act charged 
would be no offence elsewhere than in England. Then, 
with respect to this being properly a defence under the ge- 
neral issue, it was resolved in the case of the Kinlochs, (o) 
that the question of jurisdiction could not be raised upon the 
general issue. If, however, the law be only doubtful, the 
argument ab inconve^iienti is very strong in this case ; for as 
the law now stands, there is no process by which the defend- 
ant could compel his witnesses to attend here from Ireland ; 
and even if a law were passed for that purpose, the expence 
would be ruinous. 


(fl) Tost. Cr. h. 16, kc. 
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1805. Abbott y in reply said, that the argument ah inconvenienli 
ThTlEiNO admitted where the law was clear. That the 

against principal arguments resolved themselves into an objec- 
Hon. tiQn that an Imhman was to be considered as an alien with 

KOBT. 

Johnson. I'espect to the laws of Englandy for which no authority had 
been or could be citetl 5 for there was no character or privilege 
belonging to a subject of this country which did not belong 
to an Irishmany both at home and abroad. Then, if pro- 
tection and obedience are co-rclativc, as the defendant has 
every protection and benefit which the law of Engla^id 
can bestow, he must owe obedience to that law. If an 
Irishman were libelled by a subject of this country, he 
would have his redress 5 but the law of England would not 
punish an Englishman for libelling a foreigner residing 
abroad, except so far as it might be considered to be a state- 
offence in interrupting the harmony between the two coun- 
tries, if in amity with each other. And this is also a charge 
[ 597 ] of a libel upon the king's administration of government in 
Ireland. And in answer to the case of the Kinlochsy he 
observed that Mr, Justice Foster (a) was finally of opinion 
that the prisoners might, if it had been well founded, have 
availed themselves of the objection to the jurisdiction, on the 
general plea of not guilty. 

Car. adv, vult. 


Lord ELtfiNhOROOcn, C. J. This is an indictment 
charging the defendant with the publication of a libel at 
Westminstery in the county of Middlesex; to which the de- 
fendant has pleaded, that before and since the union of the 
kingdoms of Great Britain and Irelandy Ireland had been 
and yet is governed' by its proper statutes and laws, and 
not by the statutes and laws of England; and tliat in Ire- 
land there are courts competent for the' trial of all offences 
oommitted by the •natives of Ireland during their residence 
thei^. The plea then proceeds to state, that the defendant 
was born in Irelandy and that the writings in the indictment, 
called Libels, are concerning things which took place in Ire- 
land after the 1st of Novembery 1802, -whilst he the defend- 

(«) Fost. Cr. L. 23. 

ant 
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ant ^as the resident in IreZa?id; and concludes to the juris- 
diction of the Court. To this plea there is a demurrer, and 
a joinder in demurrer. And in support of the demurrer it is 
objected that the plea is bad, inasmuch as it does not shew 
any other court where the defendant may be tried for this of- 
fence : and that it amounts but to an argumentative plea of 
not guilty. And in support of the objection to the manner 
in which this plea is framed, the Doctrina Placitanda^ p. 
234, a book of considerable authority on questions of plead- 
ing, and also what was said by Lord Mamjield in liis judg- 
ment of the case of Fabrigas v. MoysteUy in Cowper's Re- 
ports, 172 , have been relied on, that in every case to repel 
the jurisdiction of the king’s courts, you must shew a more 
proper and sufficient jurisdiction ; for if there be no other 
mode of trial, that alone will give the king’s courts a juris- 
diction.’^ And as to this, there can be no question but that 
such is the general form of pleading in civil suits. And in 
the j)leas to the jurisdiction of this Court, in the cases of 
Eliot, Hollesj and Valentine, against whom an information 
was exhibited by the Attorney General in K. B. in the 
reign of Car. I. for words alleged to have been seditiously 
spoken in the House of Commons, there is an averment that 
the offences, if any, were committed in Parliament, and 
ought to be there tried and determined. Vide Tremain, 
293. So in the case of Kinlochs, Foster, 17, which was re- 
ferred to ill the argument, where it was charged in the in- 
dictment that the offence was committed at Fochabers, in 
Scotland, the prisoners in their plea to the jurisdiction of 
the court of oyer and terminer stated, that the offence with 
which they were charged was triable in the Court of Jus- 
ticiary, or in some courts, or before other justices in Scot- 
land. The necessity of thus pleading in general was not 
controverted by the defendant’s counsel ; he, however, en- 
deavoured to support the plea by saying, that the objection 
to the indictment being the total want of any jurisdiction iji 
this part of the United Kingdom to try the defendant at all, 
it was impossible and |Unnecessary to state such other court 
or place of trial. Tins admission, in our opinion, clcar^y 
goes to shew that this plea is bad; for if that cannot be 
done in this case, which is required to be done ip rII pleas 
to the jurisdiction, the consequence will be, that the matter 

of 


ThaKiNQ 
against 
The Hon. 

Robt. 

Johnson. 


t 598 ] 



CASES IN TRINITY TERM 


ThefKiNO 


The lloii* 
KOBtU 
Johnson. 
* [ 599 ] 


[ 600 ] 


of thk plea is not proper to oust this Court of its jurisdiction 
to try an offence committed in the county \vhere it sits, but ' 
is matter to be taken advantage of either by * plea in bar, or 
by evidence on the plea of not guilty. It will be recollected 
that the plea in question admits the commission of that 
crime which is charged in the indictment to have been com- 
mitted in the city of Westminster; and the proposition 
which the detendant’s counsel has contended for is in effect 
this: — Admitting the defendant to have committed a crime 
as to the laws of England in the county of Middlesex^ I still 
insist that he is not punishable for it by any court of this 
part of the United Kingdom ; though I cannot shew that he 
is punishable by any other. The stating of such a propo- 
sition carries almost on the face of it its own refutation, even 
without the conclusive authority of Lord Mansfield on that 
point, as already stated from Cowp. 172 : to which may he 
added Lord Hardwicke*s very decisive and peremptory 
opinion on the general subject in 1 Vesey^ 202, and 2 
Ves€t/f 357 . In the first of these cases, which was that of 
TAe Earl of Derby v. The Duke of Athol, in 1748, a bill 
was filed for a discovery concerning the general title of the 
^sle of Man, and for relief relating to the rectories and 
tithes within that Island. The defendant pleaded in gene- 
ral to die jurisdiction of the Court, that the Isle of Man was 
an ancient kingdom not part of the realm, though belong- 
ing to the crown of CIreat Britain, and that no lands, &c. 
there ought to be tried or examined into here ; and demand- 
ing judgment whether he should be put to further answer. 
Lord Chancellor. This comes to be of great consequence 
to all the courts in England. There are two general ques- 
tions on this plea ; first. Whether the jdea be good in point 
of form ; not a trifling form ; for if the objection thereto on 
the part of the plaintiff be right, it is material to the nature 
of such a plea. Secondly, Whether good in substance ? As 
to the first, it is objected for the plaintiff, that although it 
be shewn in the negative, and alleged that this court has no 
jurisdiction over the IsU of Man, and that it is not to be tried 
here, yet it is not shewn in the affirmative, what other court 
has jurisdiction, or that there are any courts in the Isle of 
Man holding plea thereof : and the rule is insisted on, that 
whoever pleads to the jurisdiction of one of the king's supe- 
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rior courts of general jurisdiction, must shew what other M05. 
court has jurisdiction. I am of that opinion ; and that for the 
want thereof the plea is bad, and ought not to be allowed, if 
nothing more be in the case; as it is expressly laid down in 
2 if. 7* 17* and Doctrina Placitanday 234, and is agree- Jbn’^sbN. 
able to the general rule of pleas of this sort; as in the pleas 
of abatement, wherein it must be shewn that the plaintiff may 
have a better writ. The reason of this is, that in suing for 
his right a person is not to be sent everywhere to look for a 
jurisdiction, but must be told what other court has jurisdiction, 
or what other writ is proper for him : and this is a matter of 
which the court where the action is brought is to judge. 

There arc not many authorities on this head ; but in the old 
books of entries the form of pleading is so ; and the opinion 
of Fopham.y C. J. in Vel. 13, and Fitz. Ab. tit. Jurisdiction 
cojicernwg Wales: and although Lord Vaughan may have 
denied that to be law, he was a very strong Welchman^ as 
appears through his argument; in which there is a great 
deal of good and useful learning ; yet it never was delivered, 
though intended to be so. It is said to this, that the Court 
ought in this case to take notice of what is the jurisdiction ; 
that the matter of fact is shewn; and it is likened to the 
case of inferior courts, wherein it is sufRcient for the defend- 
ant to plead that the cause of action arose out of the juris- 
diction of that court. But I cannot put this (which is a supe- 
rior court of general jurisdiction, in whose favour the pre- 
sumption will be, that nothing shall be intended to be out of 
its jurisdiction which is not alleged and shewn to be so) upon [ 601 3 
a level u itli an inferior court of a luiiitcd local jurisdiction, 
within whose jurisdiction nothing shall be intended to be 
which is not alleged to be so, 1 Saund, 74. I was desirous 
to be inlbrined how the ple^is were in this Court, which 
are looser than at law; and no case has been cited in 
which the plea to the jurisdiction of this Court has not 
given jurisdiction to another, as to a •visitor,’’ &c. And- 
after^vards, in The Bishop of Sudor and Man v. The 
Earl of Derlnjy 2 Ves. 357, h'Ord Hardwickey speaking 
of the plea to the jurisdiction in the former case, and of 
the grounds on wliicli he had over-ruled it, says, I would 
not be understood when I over-ruled the plea of the Duke 
of Atholj to have over-ruled it on affirmance of the general 

juris- 
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1805. jurisdiction of this country to try and determine the title to 
the Isle of Many or any such feudatory dominion; but 
0gainst merely on this : — ^The plea was to the jurisdiction^ without 
averring to what court the jurisdiction belonged; and the 
Johnson. i*tile of law is, that in a plea to jurisdiction, like a plea in 
abatement, where it is to a court of general jurisdiction, 
you must also shew where the jurisdiction vests, as well as 
negatively that it is not there: but if it be an inferior court, 
you need only plead thereto, and not shew where it 
is,'* &c. If then the circumstances attending the defend- 
ant, of his birth in Irelandy and his residence there at 
the time of the publication made in this country*, have the 
effect of rendering him not punishable in any court in this 
country for such publication, this impunity must follow as a 
consequence, from its being no crime in the defendant, so cir- 
cumstanced, to publish a libel in Middlesex. And indeed the 
[ 602 ] alignment rested wholly upon this position, that the defendant 
owed no obedience to the laws of this part of the United 
Kingdom, and if he owed no obedience to them, that he had 
been guilty of no crime in acting contrary to them. But 
such defence, if it can be in any form available in law, is 
matter of absolute bar, and an entire answer to the charge that 
he unlawfully published the libel in question ; and the plea in 
that case ought ngt to have been in its present form, in which, 
as was said by the counsel for the crown, it is at most 
but an argumentative plea of not guilty. On this account 
therefore there must be judgment that the defendant answer 
over to the indictment, 

Respo)ideat onster. 

It was then ordered that the defendant do answer over 
msiaiUery otherwise that judgipcnt must be entered against 
him peremptorily. 


Crosby 
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Crosby against Wadsworth. 


Monday^ 
duty 1st. 


I N trespass, which was tried at the last Lincoln assizes, One who has 

before Chambre, J. a verdict was found for the Plaintiff, wUhThe^own- 

damages 40^. subject to the opinion of the Court, on the 

following case: — ^The declaration stated, that the Defendant of a growing 

on the 9th of July^ 1804, and on divers other days, there ^forThc 

with force and arms broke and entered a certain close purpose of be- 

M^hereof the said plaintiff was then lawfully possessed, and hno hay 

trod down the plaintiff’s grass and hay, and cut down the 
, , , .1 , 1 1 has such an cx- 

plaintiff s grass then growing in the said close, * and took elusive pos- 

and carried away the same, and also took and carried ciose^*thmig'h 

away the plaintiff’s hay, then being on the said close, for a limited 

and disposed thereof to his own use. The second count 

was for an asportavit generally. Plea, not guilty. — q|iVl**f?egit 

The facts were, that on the 6th of Juncy 1804, the plain- against any 

tiff agreed by parol with the defendant for the pur- 

chase of a standing crop of mowing grass, then growing and taking tho 

in a close of the defendant’s, situate in the parish of 

Claypolcy for 20 guineas. The grass was to be mowed and sent of the 

made into hay by the plaintiff; but the parties did hot abso- Butthis^be- 

lutely fix upon any time in which the mowing was to be 

begun. No earnest was given, nor was any note, memo- terest in or 

randum, or writing, signed by either of the parties or hy 

any person on their behalf, nor was possession of the close *>ie by the 4 tii 

given to the plaintiff, but was retained by the defendant, statute of 

On the 2d of Julxjy the defendant told the plaintiff he ^^J?***’ 

should not have the grass; and aftertvards on that day sold not reduced to 

it to W, Calmer for 25 guineas. The plaintiff on the 12th of 

July tendered to the defendant 20 guineas for the crop, charged b>rpa- 

whicli the defendant refused tq accept. The plaintiff went ti,e owne/bel 

next morning to the defendant’s close, and finding the gate ^ 

unlocked, sent in a person to mow the grass, who cut near it. 

half of the close. On the evening of the 15th the <Jofendaitf 

brought a letter from his attorney to the plaintiff, forbidding statute of 

him to enter the close, and discharging him from mowing by tije" 

the grass. A lock was then fixed upon the gate by the dc- 2 d, is meant to 
® . vacate parol 

fendant; and Carrer, by his direction, carried away the grass leases, &c. 
which had been mowed, and afterwards cut and carried 

[ 603 ] jrest in land than for three years, and whereon a rent is reserved. 

away 
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away the remainder of the crop. The question for the opi- 
nion of the Court was. Whether the plaintiff were entitled to 
recover ? 

Rough, to the plaintiff, supposed that the action would 
be resisted by the defendant's counsel on two grounds; 
]i»t, that the sale of the standing crop by parol was void by 
the statute of frauds, (a) 2dly, That trespass was not main- 
tainable, because the plaintiff was not in possession of the 
close. As to the first, this is not a sale of goods” within 
the l/th sect. ; (b) which word is there coupled with wares 
and merchandises,^* and cannot apply to a standing crop; 
and it has been decided that a sale of growing timber by 
parol is good, (c) as not being within the statute. So it is 
said in Bull. N. P. 34, that standing corn belongs to a de- 
visee of land and not to the exccutoi*, though a devisee of 
goods, stock, and moveables, shall take it from both, (d) 

And 


(a) ^9 Car. 2. c. 3. 

{(>) By 8. 17 of 20 Car. 2. c. 3, ‘‘ No contract for the sale of any goods, 
wares, and merchandises for the price of 10/. or upwards, shall l»e good, ex- 
cept the buyer shall accept part of the goods so sold, ami aciiuilly receive the 
suiuc, or give something in earnest to bind ihe bargain, or in part of payment, 
or that some note or memorandum in writing of liie said bargain bo made and 
signed by the parlies,” ike. 

(c) 1 Ld. Kaym. 1H2. 

(tl) For this is cited in Spencer’s case, Winch. 51. : which goes only to the 
first branch of the position. For the latter branch is cited Cox v. Gudsalve, 
Holt's MS. of which 1 liave the following copy I’rom the original : 


Cox against Godsalvk. 

Where one dc- Trover and conversion by the plaintift* for corn. Upon not guilty pleaded, 
vised a farm upon the evidence appeared to be, 'I’hat Thomas (iodsalve h('ing 

in his own or- seised in fee of a farm called Rawlins, and also t>oss(*ssed of divers goods and 
cupation tohis chattels made his will, dated .5th of Mareh, 1(507, and thereby devisj-d, in the 
mother for words following; “ I give, devise, and bequeath unto inv dear mother, Mrs. 
life, remaitid- Mary Woollard, all that my farm, &c. called Kaujins ; arm, now in my j os- 
ertoG. in tail, session and occupation, during the term of her natural life; and after her de- 
and also dc- cease to John C^odsalve (the defendant) and the heirs male of Iiis body; re- 
vised to his nniinder over,” &c. Belbrc llic inal^iug i>f the will the testator had grown 
inotiier all nrreat quantities of corn upon the farm ; and hv another clause in the will he 
chattds *st()ck ^ bctpieuth unto my mother, Mrs. Mary Woollard, all 

of his fann goods and chattels, plate, ami household g'ods, slock of my iarins of Futeh- 

honds iVc.iiiuU*'" Hall, in the parish of Broinlield, and Rawlins, in the parish of High 
all other his Faster, &c. bonds, bilks, book debts, and all utlier my moveahlo whatsoever, 
moveables ly he used and cnjoycil by her for her himetit and advantage as she shall think 
whatsoever,” fit during the full term of her natural life ; and from and alter her decease, 
and made her my meaning is, that she shall, either by her last will and testament, or by 
executrix ; my executor Samuel Cox, laiise to be paid out i»f my said goods and chattels 
held, that these following sums:” and then he gives several legacies ; and makes Mary 
growing corn, Wooll.ird and Samuel Cox executors. " Thomas Goclsaive, before the severance 
wliicli was not 

reaped till after the death of the testator and of his mother, who died soon after him, passed to 
her represcutativc, and not to G. the devisee of the land. 

of 
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And in Waddington v, Bristow^ (a) a written agreement for 1^S65. 
the sale of growing hops to be delivered in pockets at a 
certain place, was holdeii not to * be within the exception in agaimt 
the Stamp Act 23 Geo, 3. c, 58. s. 4. as an agreement for 
sale of goods, wares, and merchandises/’ But even if *• 
this could be considered as a contract for goods, yet being 
executory, and something still remaining to be done, it 
would not be within the statute of frauds, according to 
Towers v. Osborne^ (6) and Clayton v. Andrews ; (c) and in 
this respect it is distinguishable from Rondeau v. Wyatty (d) 
and Cooper v. Elstoncy (e) where nothing further remained to 
be done to alter the condition of the goods, but they were only 
to be delivered at a future time. But here the thing to be 
sold was not to remain in solido from the time of the con- 
tract; for the grass was to ripen and be made into hay. 
Secondly, If the plaintiff had the possessory right of the 
close under this agreement, though the soil did not pass to 
him, he may maintain tres[)a?s against the owner of the 
soil to whom the acts of the second vendee acting under his 
authority ^lay be attributed. And by Co. Lit, 4. b, the 
grantee, vesUirce terrw or herbagii terrccy may maintain tres- 


of the corn, died, to wit, on the 10th of March, 1097, and on the 1st of 
April following, before severance of the corn, Mary Woollurd died. On tlie 
29th of April, Thomas Cox proved tlie will, and on the 27tli of October fol- 
Idwing took out letters of luhninistralion to Mary Wooliard. After the de- 
cease of Mary Woollard, the delendaiit John Godsalvc reaped the corn sown 
by Thomas Godsalvc, and converted it to his own use ; fur which this action 
of trover is brought. This cause came on to be tried before me (Holt C. J.) 
at the Lent assizes for Essex, 11 W. 3. 

The fjueslion was, Whether tlie corn growing did pass to the defendant 
Thomas Godsalvc by the devise of land sown to him? 3 he case of Spencer, 
Winch. 51, was urged, where it was resolved that the devisee of land sown 
should have the corn, and not the executor of the devisor. To which it Wiis 
answ'crcd, That is true if the intention of the testator doth not. apj»car to be 
otherwise, a‘3 in this case it is most im^iifcst; for that he gives all Iiis goods, 
chattels, ]»!alc, and household stuft, stork of his farms, dehls, ready iiumey, 
and all other his moveables, kc. to bis mother. If the devisee (*) hath the 
corn growing at the time of the testator’s death, it is only against the execu- 
tor, but not against a devisee of his goods; and it is hard to give it to tlic 
devisee (f) by implication against an express bequest. This case being after- 
wards referred tome for furtlier con.sidcralion, 1 was of opinion that the corn 
did belong to the executor (J) as devisee, and not to the devisee of the land. 

(•) i. e. of^ (he land. (t) Ibid. 

(t) It is so worded in my copy of the MS. but this must mean tlic testator’s 
mother, whom he made executrix and devisee. 

(a) 2 Bos. & Pull. 452. {b) 1 Stra. 506. (r) 4 Burr. 2101. 

(d) 2 11. Blac. 63. (e) 7 Term Kcp. 14, 

pass 
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1605. pass quare clausum fregiij though he have not the soil. It 
Cr^y snfBcient for this purpose, if he have an interest in the 
against profits. Bull, N. P. 85. Hoe v. Taylor^ Moor, 355, and 
Wadsworth. Dy 235 ^ ft. p/. 40 . go an exclusive right of digging moss 
is a sufficient interest in the land to enable the party to 
[ GO 7 ] maintain trespass, (a) And one who has the exclusive right 
to the herbage and feeding of a certain close, may distrain 
the cattle even of the owner trespassing upon the close. (6) 
and consequently may maintain trespass against him as 
well as against a stranger, [Gro^e, J. There the lessee 
was in the actual possession of the land.] So here it ap- 
l)ears that the plaintifT entered peaceably ; and the only 
question is, Whether he were justified in entering ? for if he 
were, he was in possession. And it cannot be said that his 
entry was tortious, because it was part of the agreement that 
he might enter and cut the crop; and the defendant had 
the benefit of so much of the plaiutift''s labour. If one 
purchase a horse and pay for him, he may take him out of 
the vendor’s possession, or bring detinue. lSoy*s Maxims^ 
c, 42; for the property is vested yi tlie vendee by the sale 
before delivery. 2 Blac, Com, c, 30. Now here the plain- 
tiff had an interest in the growing crop before entry, just as 
much as a lessee of the soil has, who may assign and do 
'other acts of ownership; and the defendant could not by 
any act of his own divest the plaintiff’s interest so as to 
make his entry lortious. At any rate, however, the plaintiff 
may maintain trespass, vi et armisy for carrying away the grass 
after it was severed by him : for if a man sell his trees, and 
the vendee cut them dowm, and the vendor take them, the 
vendee shall have trespass tu ct armis. Fitz, Abr. Trespass, 
149, and Bro, Abr, Trespass, 273, cite 5 H, J, 10, So if 
one grant the vesture of his land for a term, and the grantor 
tjike away the vesture, the grantee shall have the like re- 
medy. Ibid, And the law is the game with respect to 
ofher liberties and* profits in the land of another : which 
W’as agreed by all the justices. Ibid, With regard to 
PouUer V. Killingbcclc, (c) w-hich was mentioned, that was 
observed by Lord Elleuboroitgh to be an executed contract. 

(a) V> B\irr. 18^24, vide also Harkcr v, Uirbeck, ib. 1550, 1503. 

(5) hurt. r. Moore, 5 Term Hep. 329. {c) 1 Bos. Pull. 397. 


Header, 
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Readery conirdy contended, 1st, That the contract, not 
being in writing, vtsls void by the statute of frauds. 2dly, 
That at any rate trespass would not lie in this case. 1st, 
That is either a parol contract for the sale of goods, in 
which case it is void by the 17th sect, of the statute; or it 
is a contract for some interest in or concerning land, when 
it is void by the 4th section, (a) The case in 1 Ld. Rat/^ 
182, was merely a nisi prins decision, and has been much 
broken in upon by the subsequent case of JFaddington v. 
BristoWy (6) M’herc two if not three of the Judges considered 
that the contiact for the sale of the growing hops gave tlie 
vendee an interest in the land ; and they all agreed that the 
subject-matter did not come within the exception of a con- 
tract for the sale of goods, wares, and merchandises,” 
within the Stamp-Act. [Lord Rllenboj'oifgh having inti- 
mated an opinion that this was jin agreement for an in- 
terest in the vesture of the land, and so gave an interest in or 
concerning the land, asked how the case would be affected 
by the first and second clauses of the statute?] All in- 
terests created by any parol agreement in land, are made 
voidable, as estates at will, by the 1st section, which in 
general terms enacts, That all leases, estates, &c. terms of 
years, or any uncertain intercst^of, in, to, or out of any lands, 
&c. by parol, &c. shall have the force and effect of leases or 
estates at will only,*’ &c. with an exception in the 2d clause of 
leases not exceeding three years, which exception does not 
affect this case, as this was no lease of the land itself, but only 
the sale of an interest arising out of it ; and then it comes ex- 
pressly within the 4th clause, which respects contracts of sale 
and not of letting, and has no such exception as the 2d makes 
to the provisions of the 1st section. The contract w’as, there- 
fore, either void under the 4th olaiise, or voidable under the 
1st, and avoided by the subsequent notice before it became 
executed. 

Rough, in reply, contended, That if thh contract were to 
be considered as conveying an interest in the land, it 

(a) By 29 Car. 2. c. 3. s. 4. ** No action shall be brought, &:c. to charge 

any person upon any contract, or sale of lands, &c. or any interest in or con- 
cerning them, or upon any agreement that is not to be performed within one 
year from the making thereof, unless the agreement upon which such action 
shall be brought, or some memorandum or note hereot shall be in writing and 
signed by the party,’^ &c. 

3 Bos, & Pull. 452. 

operated 
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operated in law as a lease of the vesture; and then being 
for a less period than three years, it was saved out of the 
operation of the 1st by the 2d clause of the statute. That the 
• taking of an aftermath (a) had been holden to be a tenement 
so as to confer a settlement by 40 days’ occupation, which 
shewed that it gave an interest in the land, such as exists 
between landlord and tenant. Then the 4th clause was not 
meant to operate as a repeal of the second, but merely takes 
away the reuidy upon contracts voidable by the first clause 
and not saved by the second, and which arc afterwards legally 
avoided. 

Cur. adv. vult. 

Lord Ellknborouoii, C. J. (after stating the case) : 
As the plaintiff appears to have been entitled (if entitled at 
all under the agreement stated) to the exclusive enjoyment 
of the crop growing on the land during the proper period 
of its full growth, and until it was cut and carried away, he 
might in respect of such exclusive right maintain trespass 
against any persons doing the acts complained of in vio- 
lation thereof, according to the authority of Co. hitt. 4. h, 
the authorities cited from Brook and Fitzherberty and the 
case of Wilson and Mackrethy 3 Burr, 182G, &c. which 
fully maintain this position. This brings us to the question, 
Whether the plaintiff liad, under the agreement and circum- 
stances stated, any legal title to this growing crop at tlic 
time when tlic injury complained of was done ? or. Whether 
his supposed title thereto was not wholly void, as being 
created by parol, under any, and which of the provisions in 
the statute of frauds, or on any and what other account? 
And in the outset I feel myself ivarranted in laying wholly 
out of the case the provision contained in the l/tli sect, of 
this statute, as not applicable to the subject-matter of this 
agreement, which cannot be considered in any proper sense 
of the words as p sale of goods, wares, or merchandises; 
the crop being at the time of the bargain (and with refer- 
ence to which time I agree with Mr. Justice Heathy in 
Waddington and Bristow, 2 Bos, Pull. 452, that the sub- 
ject-matter must be taken) an unsevered portion of the 

(«) Rex V. Stoke, ^ Term Rep, 451, 

freehold 
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fiTehokl, and not moveable goods or pewnal chattels, 1805. 
The next question then is. Is it a lease, estate, interest of 
freehold or term of years, or an uncertain interest, of, in, to, against' 
or out of lands created by parol,” within the meaning of the Wauswortij. 
1st section, so as to be void, as not having been put into 
writing? I think, collecting the meaning of the first by aid 
derived from the language and terms of the second section, 
and the exception therein contained, that the leases, &c. 
meant to be vacated by the 1st sect, must be understood as 
leases of the like kind with those in the 2d sect.” but which . 
conveyed a larger interest to the party than for a term of 
three years, and such also as were made under a rent re- 
served thereupon ; neither of w Inch circumstances are to be 
found in this agreement for the growing crop. Supposing 
it, therefore, on this construction of the statute, not vacated 
as a lease, &c. under tlio 1st sect, it then comes to be con- 
sidered under the 4th sect, of the act. Whether this pur- [ 611 ] 
chase of the growing crop be a contract or sale of lands, 
tenements, or hereditaments, or any interest in or concern- 
ing them?” — and if it be so, then. Whether this action of 
trespass be “ an action brought to charge the defendant ou 
such contract or sale,” within the moaning of the statute ? 

Upon the first of these questions I think that the agreement 
stated, conferring, as it professes to do, an exclusive right 
to the vesture of the land during a limited time and tor 
giving purposes, is a contract or sale of an interest in, or at 
least, an interest concerning lands. But the statute does 
not expressly and immediately vacate such contracts, if 
made by parol; it only precludes the bringing of actions 
to enforce them by charging the contracting party or his 
representatives on the ground of suc!i contract, and of soiiu? 
supposed breach thereof; wdiich description of action does 
not properly apply to the one now brought, viz. a mere 
general action of ti-espass, complaining of an injury to the 
possession of the plaintitf,. how^cver acquificd, by contract of 
otherwise. But althongh the contract for this interest iu 
or concerning land, may not be in itself wliojly void under 
tlie statute, merely on account of its being by parol; so 
that if the same had been executed the parties could have 
treated it as a nullity ; — yet, being executory, and as for the 
non-pcrformance of it no action could have been by the 

provisions 
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1805. provisions of the 4th sect, maintained, we think it might be 
Cn^Y discharged before any thing was done under it which 
against could amount to a part execution of it. And this discharge, 

Wadsworth, unfortunately for the plaintifT, appears to have been given 
in the present instance, on the 2d of July^ by the counter- 
mand and refusal of the defendant of that date, before the 
plaintiff had done any one act towards carrying the agree- 
[ 612 ] nient into eftect. On this latter ground, therefore, viz. that 
this parol executory contract, supposing it to have been 
otherwise valid, was competently discharged by parol, we 
feel ourselves obliged to say that the plaintiff is not entitled 
to recover. The case suggested at the close of the argu- 
ment, of Poiiltery V. Killirigbecky 1 Bos. Sf Pull. 397, has 
no material application in favour of the plaintiff. That was 
an action of iudebitatus assumpsit and quanitim meruit ^ for 
moieties or crops of wheat sold by the plaintiff to the defend- 
ant, and accordingly reaped for his, the defendant’s, own 
use and benefit, and upon a count for money had and re- 
ceived. The case was, that the plaintiff had let to the de- 
fendant land without rent, from which he was to take two 
successive crops, and to render to the plaintiff a moiety 
of the crops in lieu of rent. Afterwards, the value of 
the crops was ascertained by appraisement, and the defendant 
became liable for the moiety of the value of the crops which 
he took to his own benefit, instead of a moiety of the crops 
themselves. It was objected that the agreement was within 
the statute of frauds, 1st, as relating to land; 2dly, as not 
being to be executed within a year. As to the first objec- 
tion, the contract, if it had originally concerned an interest 
in land, after the agreed substitution of pecuniary value for 
specific produce no longer did so : it Avas originally an 
agreement to render what should have become a chattel, 
«. e. part of a severed crop in that shape, in lieu of rent; and 
by a subsequent agreement it w^as changed to money, instead 
qf remaining a specific render of produce. So that one 
ivonders rather how it should ever liave been thought an 
interest in land, than that it should have been decided not to 
be so. Tlje subsequent agreement relieved the case also from 
the second objection, 

Postca to the Defendant, 


WEI.CH 
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Welch against Ireland. 


Jnljf l8t» 


T his was an action of debt on bond^ conditioned to In debt on 
perform an award, on which the Plaintiff obtained judg«- tloned to*pcr* 
ment by default for the penalty, and charged the Defendant in fbrm an 
execution for the amount of the sum awarded. platnUff^ust 

Littledale obtained a nile 7iisi on a former day for setting ^ 

aside the execution, and discharging the defendant out of cus- thc«tat.8&9 
tody, upon the ground that the plaintiff ought to have assigned • 

breaches under the statute 8 & 9 IF. 3. c. 11. 8. ; (a) against have judg- 

, . 1 ment for tho 

penalty and 

JVood now shewed cause, and endeavoured to distinguish 
^ . /,x , , , 1 cation for tho 

this from the former cases, (o) because here there was only single num 

a .single sum to be paid, and the jury had nothing to inquire 

of, but were bound to give the sum awarded, which was measure of 

now verified by affidavit and not disputed. And he ascerfained^by 

suggested that the first case, that of Drage v. Brandy award, 

wherein it is stated that it is compulsory on a plaintiff to 

assign breaches on the statute, was wrongly reported; for 

the Court decided, that it was optional in the plaintiff to go 

for the penalty, or to assign breaches; but that if he did 

assign breaches, as was done in that case, it w’as compulsory 

on the jury to assess damages on the breaches so assigned ; 

and, therefore, the verdict being taken for the debt in that case, £ 614 ] 

the Court awarded a venire de novo. But 

The Court said, that it had been .so often and so solemnly 

decided that the statute of King William was compulsory on 

the plaintiff to assign breaches, that it could not be questioned; 

and that they thought that construction right. And that 

though it turned out that there was only a single sum to be 

paid upon the bond, yet the bond being to perforu an award,— 

in other words, to perform an agreement, it came directly 

within the words of the statute, the sum to be recovered being 

ascertained through the medium of the award. 

Rule absolute. 


(rt) Vide Willoughby v. Swliiton, ante, 551, n., (g) where the statute is set 
out. 

(/») Drage v. Brand, 2 Wills. 37T. Roles r. Rosewell, 5 Term Rep. 538. 
Hardy v. Bern, ib. 638. Walcot u. Goulding, 8 Term llep. 126; and Wil- 
loughby V. Swinton, ante, 550. 

VoL. VK 2 H 
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Hanson and Another, Assignees of Wallace and 
Hawes, Bankrupts, against Meyer. 

tract ^TPIHIS was an action of trover^ brought to recover the value 

virhereby tUe^ of 33 cwt. 1 qr. 21 lb. of starch, which was tried before 

tp purch^fseaU Ellmhoroiigh^ C. J. at the sittings at Guildhall^ after 
the %urck of Trinity Term, 1803, when there was a verdict for the De- 
then lying at fendant ; and a motion being made for a new trial, which 
ofVtSird argued {a) in last Michaelmas Term, the Court by con- 

soia,At so much sent in Hilary Term last, ordered a case to be *made of 

at twomonths^ proved at the trial; which are as 
whi^ starch follows : 

bin Se^exact The Plaintiffs are assignees of J. Wallace and W. Ilawesy 

weigbt not under a commission of bankrupt issued against them. The 
tnco ascer* * 

taiaed, but defendant is a merchant in London. In January y 1801, 

rertained^^T-* bankrupts employed Wright y their broker, to purchase, 

terwardsjand of the defendant a quantity of starch, about four tons, be- 

to bc^aliowed longing to the defendant, and which was then lying in the 

forthe dcUve- Porters’ warehouse in SeethingJane : and Wright ae- 
ry ; and the , . , , i i i i i 

vendor gave a fcordmgly purchased the starch of the defendant, at vL per 

vende^c atb bankrupts, his principals, the follow- 

dressed to the ing note : Dear Sirs, I have bought that small parcel of 
ke^e^pev^i- starch, which you saw, of Mr. James Meyer for your 
reeling him to account C L per cwt. by bill at two months ; 14 days 
livt^'to for delivery from the 14th instant.” Jan. 15th, 1801. 

&c. T. Wright . Tlie starch lay at the Bull 
thatunderthis Porters’. The broker purchased for the bankrupts all Meyer' 9 > 
Xoiute ^Jlro- that lay there, more or less whatever it was, at 6/. 

Woolfs dVnot hundredweight: it was in papers: the weight was to 
vest hi the ^ bc afterwards ascertained at the price aforesaid. The mode 
the *weighing^ delivery is as follows ; the seller gives the buyer a note 
which WHS to’ addressed to the warehouse-keeper, to weigh and deliver 
dei^m'y,^and goods to the buycr. This note is taken to the ware- 
to ascertain house-keeper, and is his authority to weigh and deliver the 

the price ; and jo 

that part of the starch having been weighed and delivered to the vendee by his direction, the 
vendor might, iiotwithstanding such part delivery' upon the bankruptcy of the vendee, retain 
the remainder, which still continued uuweighed iii the warehouse in the name and at the 
expellee of the vendor. 

(rt) Erskine and Ilolroyd opposed, and Garrow, Gibba, and Humphreys 
supported the rule. 

•C 615 ) Sood« 
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goods to the vendee. The following note was given by 1B06. 
the defendant : To tlie Bull Porters, Seething LaneJ^ Hanson 

Please to weigh and deliver to Messrs. Wallace and Hawes and Ano^r, 
all my starch.'* Jan. I7th, 1801. Per James Meyer, 

William Elliott,'' This order was lodged by the bankrupts, at 
the Bull Porters' warehouse on the 21st of January^ 1801, 
on which day the bankrupts required the Bull Porters to 
weigh and deliver to them 450 papers of the starch, which [ 616 ] 
weighed 


Cwt. qrs. lb| 

21 1 6 

And on the 31st Jan, 250 9 1 20 

And on the 2(1 Feb, 400 15 1 4 

IKK) 46 0 12 

At which respective times the .Bull Porters, in consequence 
of their order, weighed and delivered the same to the bank- 
rupts, who immediately removed the same : the residue 
tliereof, being 33 cwt. 1 qr. 21 lb. remained at the Bull 
Porters' warehouse till the failure of Wallace and Hawes. 

The above quantities of starch continued at the Bull Por- 
ters’ wvirehouse, in tlie name and at the expcncc of the de- 
fendant, till they wxn*e w’eighed and delivered j and the residue 
also afterwards continued there in like manner unweighed, in 
his name, and charged to his cxpeiicc. On the 8th of Feb. 

1801, Wallace and Hawes became bankrupts. It was admitted 
that the defendant, after the bankruptcy, took aw^ay the re- 
mainder of the starch that had not been so weighed. The 
question for the opinion of the Court w’as, Whether the de- 
fendant were entitled to the above verdict ? If the Court 
should be of opinion that he wa«, then the verdict was to stand: 
if not, then a new trial was to be granted upon such terms as 
the Court should direct. 

Humphreys, for the plaintilfs. This nvas an entire con- 
tract, wdiich could not be severed or apportioned ; and, there- 
fore, upon the delivery of any part of the starch to tlie 
bankrupts, the property of the whole became vested in them. 

It was not a contract for so many cwt. of starch, but for ali [ 617 3 
the defendant’s starch Avhich lay at the Bull Porters' w^are- 
hoiise 5 the weight only of which was to be afterwards ascer- 

2 H 2 tainedj 
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1805 . tallied; but the whole was to be paid for by one bill; and 
there is the more reason for holding such a contract to be 
and Another, e^itire, because the price of the whole may be governed by the 
average cpiality, and the part received may be the worst ; 
i^Y£R. or at any rate it may be an inducement to a purchaser to 
give more for the whole than he would for a part, in order 
to withdraw so much competition out of the market. After 
the order for delivery, the bankrupts might have taken ihc 
whole as well as a part. In Uro, Jbr. Jpportio^iment^ pL 7> 
it is said. That a contract cannot be severed or apportion- 
ed, &c because it is entire ; and if it be destroyed in part, 
it is destroyed in the whole."" Again, Bro. Contract, pL 34, 
“ If a man sell a lease of land and certain clothes for 10/. 
the contract is entire and cannot be severed ; though one of 
the things were by a defeasible title,"" &c. So in JlaKldns 
V. Cardy (a) it was ruled that a bill of exchange, being one 
entire contract, could not be apportioned by indorsement, 
so as to make the drawer liable in part to ditlerent holders. 
If the vendees had continued solvent, and after taking part 
of the starch a lire had consumed the remainder in the 
warehouse, they would still have been liable; for after the 
sale, the commodity is at the risk of the vendee. Bro. 
Ahr. Contract, pi, 26. Upon the same principle, if goods 
purchased are to be paid for before they are taken away, 
and afterwards the vendor gives the vendee liberty to take 
away a part without payment, that would dispense with the 
condition as to the remainder, according to the doctrine in 
Dnmpor'^ case ; (/>) and the only remedy of the vendor 
I 618 ] upon the contract for the value of tlie goods sold. 

It is clear from the cases of Sluhei/ v. Hei/icard, (r) and 
Hammond v. Anderson, (d) that after a part-delivery there 
can be no stopping in transihf, which is decisive as to the 
property of the whole being absolutely vested in the vendee ; 
and yet in the latter case the vendor j)ut in his claim before 
the expiration of 14 days, during which time the goods were 
to remain at his charge in the wharfinger’s warehouse. 
The only distinction between the iwo cases is, That here 
the starch was to remain in the warehouse at the cxpence of 
the vendor till it was weighed ; but that was merely to ascer- 


(«) 1 Lcl. Ray. 300. 
(c) II. Blue. 304, 


(h) 4 Rep. 119. b. 
{d) 1 New Ilcp, 09, 
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taia the price, and would not alter the legal property. It was 1805. 
also observed, That no cases in equity had occurred Avhich jjTnson 
applied pointedly to the present. Fawell v. Hcclis, (a) was and Another 
mentioned as coming nearest: where it was holden that a 
vendor of an estate, who had taken a bond for the considera- Meyer. 
tion-inoney, had no lien on tlie estate against the creditors of 
the vendee, for whose benefit the estate was assigned ; and hero 
the vendor had relied on the security of a bill which was to bo 
given, payable at a future day. 

Holroydy contra^ after observing, Tliat it was just and rea- 
sonable that uj)on every sale of goods the vendor should 
either receive the stipulated price, or should have power to 
retain the good.s, or so much of them as were not absolutely 
delivered over to the vendee upon credit, contended, 1st, That 
the legal property of so much of the starch as remainded un- 
weighed in the warehouse did not pass to the vendees : or, 

2(lly, If it did, yet the vendor retained a lien upon it for the 
stijmlated price of the whole. 1st, On a sale of specific 
goods (and these may be taken to bo so, being a specific 
quantity of starch, though the amount was not ascertained [ 619 ] 
at the time of tlie contract) the property does not pass ex- 
cept upon payment, or tender of payment by the buyer, or 
where the time of payment is by consent postponed, {h) 

Now here, by the terms of the contract, 14 days Averc to be 
allowed for the delivery on the one hand; and on the other, 
the payment was to be by a bill at two months : the v(m- 
dees, therefore, were not bound to j)ay for the starch till it 
'svas delivered, nor was the vendor bound to part with it till 
he received the bill. In Knight v. TloppcVy (c) where the 
note of the contract of sale was to this purpose: ‘‘ Bought 
by Knight, of Hopper, 100 pieces of muslin, at 40.s. per 
piece, to be fetched away by 10 pieces at a time, and paid 
for as taken away,*'— what was relied upon by Holt, C. J. 
as altering the property immediately was. That the pieces 
were marked and sealed by the vendee j and there too t^e 
])rice was fixed : but here there was no act done by the ven- 
dees to mark the goods as their own. It was not an order 
simply to deliver, but to weigh and deliver the weighing 
was to precede the delivery : and even the price could not 


{a) Aliibl. 72 i. {b) 2 Blac. Com. 416, 7. 


(c) Skin. 617, 


be 
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ascertained till they were weighed ; so that till then it 
Hanson could not be known whether the vendees would pay the 
and Another, price or not ; but certainly the vendor was not bound to part 
with the goods till he had a bill at two months for the ascer- 
Msyek* tained value. In a case (a) where a son employed his 
father to buy a frame for him, and the father purchased it 
in his own name, and paid part pf the money, and gave a 
note for the rest, Holt^ C. J. held. That by the payment 
of the money and giving the note^ the property of the fra'me 
was immediately vested in the father ; and that the bill of 
620 ] sale which was made a month afterwards to the son did not 
divest the property out of the father and vest it in the son ; 
though it would have vested it in the son if it had been 
made at the time of the sale ; and he added, that earnest 
does not alter the property, it only binds the bargain ; and 
the projierty remains in the vendor till payment ^ or deliver]/ 
s of the goods. In 2 Black. Com. 443, it is said that a con- 

tract executory^ as if two agree to changes horses next w"e(*k, 
vests only a right; and their reciprocal property in each 
other’s horse is not in posses.sion but hi action, &c.; for a 
contract executory conveys only a chose in action. Here 
then, till the goods were wciglied and the price ascertained 
and the bill given, or at least tendered, the contract remained 
executory, and no property passed ; but each only had Ids 
remedy upon the contract on failure of performance by the 
other. 2dly, At any rate, however, if the property did pass 
to the vendees, the vendor had a lien on the goods for the 
price, or the bill, provided the vendees had remained solvent 
and capable of giving such a security. If the rest of the 
goods had remained in the vendor’s own possession, there 
could have been no doubt that he might have retained any 
part for the price at least of* that part. If one ordered an 
hundred pair of shoes of a shoemaker at so much a pair, to 
be paid for by a bill ; though the shoemaker had delivered 
half^ yet if the vendee became insolvent, the tradesman 
would not be bound to deliver the remainder without pay- 
ment ; and yet the insolvency does not rescind the contract ; 
but the vendor has an equitable lien for the price, and this 
li.n continues notwithstanding even a part payment; as i:i 


(«) Anon. 12. Mod. 3 14. 


Hodgson 
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Hodgson V. Loj/f (a) and Fife v. Wray^ (6) where part IWS. 
payment of the goods was holden not to divest the vendor’s 
right to stop in transitu ; and, * a fortioriy it cannot divest hfe and Another, 
lien upon the goods while they still continue in his posses- Assigns^, &c. 
sion ; for Lord Kenyon himself put it upon that ground ; M^ysr; 
saying, ‘‘ That the right of the vendor to stop goods in ♦ [ 621 ] 
transitUy in case of the insolvency of the vendee, was a kind 
of equitable lien adopted by the law for the purposes of sub- 
stantial justice, and that it did not proceed on the ground of 
rescinding the contract. Then it cannot vary the case that 
the goods here were in the hands of a middleman; for they 
remained all the time in the Bull Porters’ warehouse, m the 
vendor's wame, and at hvi expence. In the cases in the Common 
Pleas there was a severance by the vendees themselves of 
part of the goods from the rest, which could not have been 
done without a possession of the whole by them, so as to bar 
the vendor’s right of stopping any part as in transitu; and 
In Hammond v. Jndersouy (c) there was this further material 
circumstance, that all the goods have been weighed out to 
the vendee ; but cases of transitu do not affect the quesfion 
of lieuy Mdiich can only arise while the goods are in the 
actual or constructive possession of the vendor. Liens are 
mutual; and a sale is only an exchange of goods for 
money; but if a delivery of part of the goods contracted 
for, without payment, be a waver of the vendor’s lien for 
the price, then by payment of part of the money by the 
purchaser, he would wave his lien on the remainder, which 
might be recovered from him by action without a delivery 
of the goods. Suppose an exchange of two horses for one, 
would a delivery of one of the two preclude the owner’s lien 
on the otlier till the delivery of the one horse for which the 
two were to be exchanged ? There is no distinction in rea*^ 
son between an exchange of goods for goods, and of goods 
for money. If an action be brought by a vendee, after part [ 622 ] 
of the price of goods paid, he must aHege that he had, or 
ottered to pay the remainder. The principle is general, that 
he who sues another for a breach of contract must aver per- 
formance, or what is equivalent to performance on his part J 

(«) r Term Rep. ilO, 5. {h) 3 East, 93. (c) I New Ilep. 69. 

as 
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1806 . as in Morton v. Lamb, (a) and Collonel v. Briggs; (b) and, 
Hanson vendor of goods has a lien on any part of them 

and Another, for the priee of the whole : he only lessens his security by 
delivering up any part before payment. Thus in Sodergren 
MfiYEB. V. Flight and Jennings, before Lord Kenyon at Guildhall, sit- 
tings after Trin. term 1796, in an action for freight, it ap- 
peared that the plaintiff was tlie captain and owner of a 
Swedish ship freighted by Shenling and Co. for London, with 
a cargo of tar and iron, consigned to Hippius, a merchant 
in London, who held two bills of lading for the same. The 
defendants in December, 1/95, before the arrival of the ship, 
purchased all the tar of Hippius, and gave him their accept- 
ances for the value, including a proper allowance for freight 
and duty, which were to be paid hy‘ Hippius : and Hippius 
indorsed the two bills of lading to the defendants, or their 
order; one of which was for tar alone, 900 barrels; the 
other for 850 barrels of tar, and a quantity of iron. Hip- 
pius sold the iron to Crawshay and Co. and for this purpose 
obtained from the defendants the possession of the bill of 
lading which included the iron, and delivered it to Craw- 
shay and Co.; concerning which there was no question. 
On the 11th January, 1796, the ship arrived, and was en- 
tered and reported by Hippius; and before the 25th, 7^1 

barrels of tar were delivered to the defendants. On that 

day Hippius stopped payment; on which the captain re- 
fused to deliver the remainder of the tar to the defendants, 
[ 623 ] unless they would pay tlic freight not only of what remained, 
but of what had been before delivered, which they refused 
to do : but after some dispute, the whole cargo of tar was 
agreed to be delivered to the defendants, and that an action 
should be brought by the captain for the whole freight, in 
order to try the right of hi^ lien; the defendants having 
offered to pay the freight of that which remained on boai^ 
the ship: but refusing to pay the freight of that part 

which had been before delivered to them, and also of a cer- 

tain portion which had been delivered out of the ship on 
board a lighter sent by the defendants to receive it, but 
which still lay along-side of the ship, fastened thereto by 

(fl) 7 Term Rep. 125. (5) Salk. 112. 

the 
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the captain’s orders, to prevent its final removal. The dc- 1806. 
fendants paid into court in the action 353/. Is. 2d. beincr as ,r” 
iiuich as would cover the plaintiff’s demand for freight on and Another 
all the tar comprized in one of the bills of lading ; and Assignees, &c« 
each being made unto order, he or they paying freight for Mey^r. 
the said goods; and the plaintiffs, under the direction of 
Lord Kenyon, recovered 3(K)/. 155. lOd. beyond the money 
paid into court, being the entire amount of the freight for 
the tar ; his Lordship being of opinion that the captain had 
a lien on the tar remaining on board for the whole freight, 
as well the freight of the barrels delivered as of those re- 
maining on board, belonging all to the same person, and 
under one consignment; but he thought that if Hippius 
had sold the tar to different persons, the captain could not 
have made one pay for the freight of what had been de- 
livered to another. [Le Blanc, J. That was wdiere all the 
goods were received on board under one contract.] So in 
Langfort v. Administratrix of Tiler, (a) the defendant in 
tlie lifetime of the intestate, her husband, having bought of [ 624 ] 
the plaintiff four tubs of tea, one of which she paid for and 
took away, leaving 50i. earnest for the other three, — Holt, 

C. J, held, That notwithstanding the earnest (which only 
bound tlic bargaiii, and gave a right to demand the rest o?t 
payment of the money) the money must be paid ut)on fetch- 
ing away the goods, because no other time for payment was 
appointed ; and that if the vendee did not come and pay 
for the goods in a reasonable time, after rcijuest, the agree- 
ment w^as dissolved, and the vendor was at liberty to sell 
them to any other person. In detinue, {h) where there had 
been a part delivery of a certain quantity of corn contracted 
for, and payment for wdiat w as so delivered, the Court con- 
sidered that the vendor had. a lien upon the remainder for 
the residue of the money, and w^as not bound to deliver it 
till payment, and might plead non detinet : and the distinc- 
tion was taken, that if goods be bought outright, the bar- 

(«) Salk. 113. The same case is reported in G Mod. 162, where the case 
is stated to be, that the goods were contracted to be sold by the defendant to 
the plaintiff, who paid for one of the tubs, and gave 50.v. earnest for the re- 
mainder ; and the declaration contained two counts, one on the agreement, 
as it appears, for the non-delivery of the other tubs ; the other, to recover 
back the 50s. as so much received to the plaintiff use. The result of the 
doctrine is the same in both books, 

(6) Anonym, Dy. 5. 

gain 
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1806. gain is void if the vendee do not pay the price agreed upon 
Ha^n i^i^*^^ediately; but if a day of payment he appointed, the 
and Another, vendor shall have his action of debt, the vendee an action of 
Assignees^, &c. detinue. As to the position in Dumpors case, (a) that a 
j/eyer, conditmi waved in part is waved in toto, it cannot apply to 
liens which at most are only, conditions in law founded on 
principles of equity, and not like conditions stipulated for 
by the parties themselves, which are always construed 
strictly, being in general to defeat an estate or create a 
forfeiture. 

[ 625 ] Humphreys^ in reply, said, That the property was altered 
by a sale, as well where a future day of payment was given, 
as where the goods were paid for at the time. 1 Com. Dig, 
513, Jgreementi B. 3, cites 10 H. 7 9 8, a. 14 //. 8, 20, a. 
Dy. 30, a. It is true the vendor might have withheld the 
order for delivery till he received the bill which was agreed 
to be taken for payment; but he waved that benefit, and 
gave an order for the delivery of the whole. Then the 
severance of a part was as much evidence of a possession 
of the whole by the vendee in this case, as in the late cases 
in the Common Pleas. Those cases went on the ground that 
the sale of the goods being by one entire contract, possession 
of psirt was possession of the whole, out of which such part 
was taken; and if the property passed by the contract, the pay- 
ment of the warehouse rent afterwards by the vendor cannot 
alter it. 

Cur, ado, viilt. 

Lord Ellen BoaouG II, C. J. now delivered judgment. 

By the terms of the bargain, formed by the broker of the 
bankrupts on their behalf, two things, in the nature of con- 
ditions or preliminary acts o\\ their part, necessarily pre- 
ceded tlie absolute vesting in them of the property con- 
tracted for; the first of them is one which does so accord- 
ing to the generally received rule of law in contracts of sale, 
viz. the payment of the agreed price or consideration for 
the sale. The second, which is the act of weighings does 
so in consequence of the particular terms of this contract, 
by which the price is made to depend upon the weight, 

(a)4llep. It, 6. 


The 
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The weight, therefore, must be ascertained, in order that the 1805. 
price may be known and paid; and unless the weighing 
precede the deliveiy, it can never for these purposes effee- and Another, 
tually take place at all. In this case * a partial weighing and 
delivery of several quantities of the starch contracted for Meyer. 
had taken place ; the remainder of it was uiiwcighed and * [ 626 ] 
undelivered; and of course no such bill of two months for 
the price so depending on the weight could yet be given. 

The question is, What is the legal effect of such part-deli- 
very of the starch on the right of property in the undelivered 
residue thereof? On the part of the plaintiffs, it is con- 
tended, That a deliveiy of part of an entire (juantity of 
goods contracted for, is a virtual delivery of the whole, so 
as to vest in the venflee the entire property in the whole; 
although the price for the same should not have been paid. 

This proposition w^as denied on the part of the defendant; 
and many authorities have been cited on both sides: but, 
without deciding at present Avluit might be the legal effect 
of such part-delivery in a case where the payment of price 
was the only act necessary to be performed in order to vest 
the property; in this case another act, it wdll be remem- 
bered, wavs necessary to precede both payment of j)ricc and 
delivery of the goods bargained for, viz. tceighing. This 
preliminary act of w^cigliing, it certainly never was in the 
contemplation of the sellers to wave in respect of any part 
of the commodity contracted for. The order stated in the 
case from the defendant to the Bull Porters, his agents, is 
io weigh and deliccr all his starch. Till it wais weighed^ they 
as his agents w^cre not authorized to deliver it; still less w^'ere 
the buyers themselves, or the present jdaiutiffs, their assignees, 
authorized to take it by their own act from the Bull 
Porter’s warehouse ; an<l if tjiey could not so take it, neither 
can they maintain this action of trover^ founded on such a 
supposed right to take ; or, in other v/ords, founded on such 
a supposed right of property in the subject-matter of jthis 
action. If any thing remain to be done on the part of C 62/ ] 
the seller, as between him and the buyer, liefore the commo- 
dity purchased is to be delivered, a comjilcte present right 
of property has not attached in the buyer; and of course 
this action, which is accommodated to and depends on such 
supposed perfect right of property, is not maintainable. 

The 
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1805, The action failing, therefore, on this ground, it is unne- ■ 
„ „ cessarv to consider what would have been the effect of non- 
and Another, payment of price on the right to the undelivered residue 
of the starch, if the case had stood merely on that ground, 
Meyek. as it did in the case of Hammond and Others against An- 
dersoHy 1 New Hep, 69; where the bacon sold in that case 
was sold for a certain fixed price, and where the weighing, 
mentioned in that case, was merely for the buyer’s own satis- 
faction, and formed no ingredient in the contract between 
him and the seller, though it formed a very important 
circumstance in the case, being an unequivocal act of pos- 
session and ownership as to the whole quantity sold on the 
part of the buyer. In like manner, as the taking SOO bushels 
of wheat out of the whole quantity sold, and then on 
board the ship, was holden to be in the case of Sluhey v. 
Hej/woody 2 H, Bl, 504. Without, therefore, touching the 
question which has been the main subject of argument 
in this case, and upon whicli my opinion at nisi priiis 
principally turned, and without in any degree questioning 
the authority of the above mentioned two cases from the 
Common Pleas, this verdict may be sustained, on the ground 
that the w’eighing which was indispensably necessary to 
precede the delivery of the goods, inasmuch as it was 
necessary to ascertain the price to be paid for them, had 
not been performed at the time when the action was brought. 
The verdict therefore must stand, and judgment be entered for 
the defendant. 
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Roe, on the joint and several Demises of Cectua Wren, 
and of John Bacon, Clerk, and Isabella his Wife, 
agahist Clayton. 

TN ejectment for lands and tenements at E/Jt/^hilfy in the devise 
parish of Havghton^ in the county of Durham, wliich^^taiitlicdevi- 

. • 1 . ^1 i‘ ^ , 1. '^or’s lauds to 

was tried at tlic last summer assizes, a special verdict was ids niece s. E. 
found, stating, tiuit one Cutlihert Eilison, bciiiiif seised in fee 

^ ^ j ft aftPi- tiijit es- 

ot the premises in question, on the 20th of Jiuie, 1/65, by t.ite detcr- 
liis will duly executed and attested, devised as follows: — "imrlotnis- 
I c^ivo and devise all my lands, tenements, and here- tees to pie- 
ditanieiits at lUly-hili aforesaid, and all other my real ^Vun-e^^ 
estate whatsoever and Avheresoever, to my said niece fitter 

^ liei* decrease 

Sarah Eilison for life; and after the determination of tlun to remain 

that estate, 1 ijive and devise the same to J. B. and his 

heirs (to preserve contingent remainders, &c. &c.) ; and ecssively in 

from and after the decease of my said niece Sarah Eilison, to imr"daiif|li- 

tlieu to remain to the first son of mv said niece S. fers as tenants 

and the lieirs ot the body of such lirst son lawtully tail ; and for 

issuing; and for default of such issue, then to the tise 

of the second, third, fourth, fifth and all and every other son the issue ot’the 

and sons of my said niece S, E, the elder of such son and 

sons, and the heirs of his body lawfully issuing to be always 

preferred, and to take before the younger of such , sons the same to his 

and the heirs of liis body : and for default of such issue, 

then to the use of all and every of the daugliter and of* such issue 

daughters of my said niece S, E. and the lieirs of their [q UiVowri* 

bodies lawfully issuing, to take as tenants in common ; heirs : 

and for delault o* such issue, then to the issue ot my sisters by the limita- 
tion of all the 

devisor’s lands, uhicli description runs through the suhsetpient remainders, it was his appa- 
rent intent that his estate should over altogether, in default of issue of his niece, to the 
issue of his four sisters, and again that no part slnmld go over to his right heirs, wliiie there 
remained any issue of his sisters ; therefore the devise is in eflect to his niece S. E. for life, 
remainder toiler first and other sons successively in ^ail, remainder to her daughters as tenants 
in common in tail, with cross remainders (by implication) between those daifghtcrs ; remainder 
to the issue of the four sisters of the devisor in tail : and one of the four sisters having issue 
a son and two daughters living at the death of the testator, at all events they took vested 
estates in remainder ; and whether that son took conjointly with his two sisters in tail, oi' 
whether (as the issue of the devisor’s four sisters were to take in such manner as w’as limited 
to the issue of the niece) the son would have taken first in tail, with remainder to his two sisters 
in tail, made no difference in the event, as the son died without issue. And the three other sis- 
ters of the devisor, and' his niece S. E. having all died without issue after the death of the 
devisor; held, that the two surviving daughters of the fourth sister were entitled to all the 
estate against the devisee of the niece, who was the devisor's heir at law, 

* C 629 3 


Susanna 
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1805. Susanna Swinbnm^ Isabella Wren, Barbara Ellison, and 
RoE^eTdem Mills, in tail, in such manner as I have limited the 

Wren & al! same to my said niece Sarah Ellison's^ issue, and for default 
afiaimt of such issue, to remain to my own ri^ht heirs for ever.*" 
The testator also devised the rest and residue of his personal 
estate to his niece Sarah Elllison, whom he named sole 
executrix. The testator died seised on the 3d of jFe- 
bruary, 1776; and his niece Sarah, then Sarah Smith, 
wndow (the person named Sarah Ellison in the will) 
being the only child and heir of Robert Ellison (who 
was the only brother of the said Cuthbert who died 
in the lifetime of the said Cuthbert) survived the te.4- 
tator, and was his heir-at-law. Susanna Swinburn, widow, 
Isabella Wren, widow, Barbara Ellison, spinster, and 
Jane Mills, widow, being the four sisters of the testiitor 
in his will named, also survived him. On the testator's 
death Sarah Smith entered into and became seised of the 
premises; and being so seised on the 3d of August, 1768, 
made her will duly executed and attested, and tliereby 
devised all her estate and interest in the premises to the 
defendant in fee; and died on the 28th of March, 18()1, 
without issue. Susatma Swiubtmi died on the 1st of 
September, 1781, without issue; Ja7ie Mills (Wed on 8th of 
Jult/, 1800, without issue ; and Barbara Ellison died on 
the 20th of May, 1801, unmarried and without issue. 

[ 630 3 Isabella Wren died on the 1st of Juli/, 1705j leaving issue 
Cecilia Wren and Isabella Bacon (two of the lessors of the 
plaintiff) the latter of whom intermarried w ith John Bacon, 
clerk, (the other lessor) her only daughters, and Charles 
ITrcn her only son and heir-at-law" ; which said Cecilia Wren, 
Isabella Bacon, and Charles Wren were living wdien the testa- 
tor made his w ill. Charles Wren afterw’ards died on the 29th 
of January, 17^19, without issue, leaving Cecilia Wren and 
Isabella Bacon, his sisters and co-heiresses at law; wiio on the 
death of Barbara Edison became the co-heiresses at law as w ell 
of Sarah Smith as of the testator. The special verdict then 
stated, that after the deaths of Sarah Smith, Susanna Swin- 
burn, Jane Mills, and Barbara Ellison, the defendant entered, 
claiming under the devise to him made by the will of Sarah 
Smith, into three undivided 4th parts of the premises ; and con- 
cluded in the usual form. 


This 
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This case was argued at much length by Holroyd for the 1805 . 

Plaintiff, and Ilichardson for the Defendant : but the ivrgu- ^ ^ 

. . . - . ... Roe ex dem. 

ments turning principally on the intention ot the testator, Wken & al. 

and the rules for raising cross remainders by implication, 

Mdiich have been so much discussed in several late cases ; 
and as the Court, in giving judgment, adverted to the prin- 
cipal grounds of argument upon the intention of the testator 
to be collected from the will, and to the leading cases on the 
subject of cross remainders by implication, they need not be 
repeated. 

Lord Ellknborouoii, C. J. The facts of tliis case, as they 
appear on the special verdict, are shortly these : — Cnthh(rt 
Etlmm being seised in fee of the premises in (piestioii, and 
liaving a niece, JSamh FAHson^ the daughter of a deceased [ 631 ] 
brother, and having also four sisters, one of whom alone had 
issue, made his will, dated 2()th Jin/e, 1765, and thereby 
devised liis real estates as follows : — I give and devise all 
my lands, tenements, and hereditaments at E/lj/AnUy afore- 
said, sulyect as aforesaid (that is, to a rent-charge of 50/. a 
year to his wife for life,) and all other my real estate whatso- 
ever and wheresoever to my niece Sarah EUlsony for the 
term of her natural life; remainder to trustees to preserve 
contingent remainders ; remainder to the )st son of my said 
niece Sarah Ellison in tail; remainder to the 2d, 3d, 4th, 

5th, and all and every other sons of my said niece in tail suc- 
cessively ; remainder to all and every the daughter and 
daughters of my said niece in tail, as tenants in common ; 
and for default of such issue, then to the issve of my sistei*s 
Susanna SwinhirrUy fsahella WreUy Barbara Ellisoriy and 
Jane Mills in tail, in such manner as I have limited the same 
to mj/ said nicccy Sarah Ellison’^ issue ; and for default of such 
issue, to remain to my own riglrt heirs for ever.” The testator 
died 3d February, 1776, leaving the said Sarah Ellison, his 
niece, his heir at law, who died on the 28th of March, 1801, 
without issue ; having, by her will, devised all her esta<:c 
and interest in the premises in question to Nath. Clayton 
the defendant, in fee. Two of the four sisters of the testa- 
tator, namely, Susanna Swinhurn and Jane Mills, died in the 
lifetime of the niece without issue; a third sister, Barbara 
Ellison, died after the niece, without issue ; the fourth sister, 

Isabella Wren, died also in the lifetime of the niece; but 
left three children, viz. a son who died without issue in the 

lifetime 



681 


CASES IN TRINITY TERM 


, 1805 . 

Hob cx dem. 
Wren & al. 

against 

Clayton. 

f. 632 ] 


[ 633 ] 


lifetime of the niece, and two daughters, now living, who are 
lessors of the plaintiff, and who claim the estate under the 
devise of the will, limiting the remainder, for dchiult of 
issue of the niece Sarah Ellison^ to the issue of the testator’s 
four sisters, “ in such manner as he had before limited the 
same to his niece’s issue.’* The question on this special ver- 
dict is, Whether the lessors of the plaintiff are entitled to any 
more, and how much more, than the one undivided 4th part 
of the estate of which they arc in possession ? On their part 
it has been contended, That they arc* entitled to the whole 
estate, 1st, On the ground that the will raises cross remain- 
ders between the issue of the several sisters of the testator, 
even supposing the sisters severally to have had issue, who 
had taken several 4th parts ; and 2dt>', Supposing such cross 
remainders cannot be raised, that the estate vested in the 
issue of the four sisters as a class (and not l-4th in the issue 
of each sister;) and the issue of Isabella Wren^ being the 
only issue in existence, the whole vested in them; and in 
that case, whether it vested in the son and daughters jointly, 
or first in the son alone, with remainder to the daughters, the 
lessors of the plaintiff are alike entitled to recover. For the 
defendant, it has been insisted, That there are not words in 
this will sufficient to raise cross remainders, even among^.'fhc 
daughters of Sarah Ellison (though 1 think this part oi the 
argument did not appear to be much relied on ;) and that if 
the Court should think that cross remainders might be raised 
between the daugliters of the niece, yet the words giving the 
estate over to the issue of the sisters, in like manner as it 
had been before given to the issue of the niece,” could not be 
construed to do more than raise cross remainders between the 
daughters of each sister, as to that portion which the issue of 
each sister should take ; and not to carry on the cross fe- 
mainders a stage farther, and raise them between the seve- 
ral classes of issue of the four sisters. That the fair con- 
sU’uction of the will was this. To limit the estate, after failure 
of the male line of the testator’s father’s family, among 
the daughters’ families ; the family of each daughter to take 
l-4th part in tail in the same manner as the niece’s family 
was to take, that is, the sons successively in tail, and the 
daughters collectively in tail ; and on failure of issue of any 
one of the testator’s sisters, the fourth part given to the issue 
of that sister to go over to the testator’s right heirs. 

Under 
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Under which constiniction the defendant, as claiming under 1805. 
the heir at law of the testator, would be entitled to 3-4th 
parts, three of the sisters of the testator having died without Wren 
issue ; and, at all events, the defendant insisted on beine 
entitled to l-4th part, viz. that part which would have gone * 

to the issue of Barbara ElVison^ one of the sisters of the 
testator, if she had had issue ; because she having outlived 
the niece, on whose death, without issue, the remainder to 
Barbara Ellison*s issue was to take effect, and such re- 
mainder being, as he contended, a contingent remainder, 
and there not being any person in esse to take at the time 
the particular estate determined by the death of the niece, 
it would go of course to the heir at law of the testator : 
but on an attentive •consideration of the will, as stated 
in his special verdict, it appears to us, that the plain in- 
tent of the testator, Cuthhert Ellisotiy was to give the whole 
of his real estate to his niece Sarah Ellisoti and her issue, in 
the manner limited by his will ; and that no part sliould 
go over to the issue of his si.sters till default of issue of his 
niece; which gave cross remainders among the daughters 
of the niece, if there should be any such daughters; and 
that for default of issue of his niece, the whole estate should 
in like manner go to the issue of his sisters ; and that no 
part should go over to his own right heirs while there was 
any issue of any of his sisters. The testator, in the outset 
of the devise to his niece, gives all his lands, tenements^ 
and hereditaments at Elli/-hil/, and all other his real estate [ 634 ] 
whatsoever and wheresoever ; and this is the subject of all 
the subsecpient limitations, — the premises devised not being 
again repeated ; so that it is the same as if he had repeated 
the word all in every limitation over. This was so held lately 
in Watson v. Foxon^ 2 Easty 3^, where the testator had be- 
gun the devise by giving all that his farm and all the mes- 
suages, &c. ; and after a limitation to the younger children 
of Mari/ Foxony had, for want of such issue, devised the said 
premises over : and Lord Kemjon, in giving his judgment, 
says, The devise over of the premises meant all the pre- 
mises : he intended that all the estate should go over at the 
same time and in another place he says, What he meant 
by the said premises is evident, and could not have been ren- 
dered clearer by saying all the said premises/* This brings 
it to a devise of all the testator*s estate to his niece for life; 

21 remainder 
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remainder to her first and other sons successively in tail ; re- 
mainder to all and every her daughters in tail, as tenants in 
common ; ^and for default of such issue, then a devise of all 
his said estate to the issue of his four sisters, in the same man- 
ner as to the issue of his niece : and whatever doubts might 
have been entertained under the older cases, since the decision 
of Wright V. Halford^ {a) Phipard v. Mansfield^ (b) Atherton 
V. Pye^ (c) and the case which I lately mentioned of Watson 
V. Foxoiij (d) it seems perfectly clear that there would have 
Been cross remainders among the daughters of the testator’s 
niece, Sarah Ellison. This brings us to consider the elTcct 
of the limitation to the issue of his four sisters in tail in such 
manner as lie had before limited the same to th&^ issue of his 
niece ; and for default of such issue to remain to his own right 
heirs. Tlie premises limited arc never repeated after the 
first mention of them in the devise to the niece, where the 
testator gives all his estates ; those words are therefore car- 
ried forward to evxn*y suhsccpient limitation ; and it is the 
same as if the testator had said, And for default of such is- 
sue of my four sisters, ail my said estates to remain to my. 
own right heirs ; that is, I mean that all my estate shall he 
enjoyed by the issue of my four sisters, so long as there are 
any such ; and in default of such issue, all to go over toge- 
ther to my own right heirs:” — and this appearing to us to 
be the clear intention of the testator on the face of his will, 
it does not seem necessary to consider in what manner the 
issue of the several sisters would have taken, if they had all 
had issue : hut as far as that may he material to the deter- 
mination of the present case, in the events which have haji- 
pened, WQ think that the estate w as vested in the issue of the 
sister Isabella Wren, who w-crc also living at the death of the 
testator. Wliether in Charles Wren and his sister jointl}^, 
or in Charles IFren in tail, remainder to his sister in tail, 
makes no difference; as in either case, on his death, his sis- 
ters, who are the lessors of the plaintiff, became entitled. On 
these grounds w^e are of opinion, Tliat the plaintiff is entitled 
to recover the 3-4th parts of the estate in questioii, sought 
by this ejectment. The consequence is, that judgment must 
b6 for the plaintiff. 


(«) Cowp. 31. (/>) Cowp, 79r. 

(c) *1 Term Rep. 710. {d) 2 East, 30. 


TUB END QF TRINITY TERM, 



AN 


INDEX 

TO 

THE PRINCIPAL MATTERS. 


ACTION ON THE CASE. 

1. The owner of hind, through which 
a river run.^, cannot, by cularg’ing a 
channel of certain dimensions, tliroug'h 
which the water had been used to 
flow liefore any appropriation of it 
by another, divert more of it to tiie 
])rejudice of any other land-owner lower 
down the river, wlio had at any 
time before such enlargement, appro- 
priated to himself the. .surjilus water, 
v.hieh did not esea|)e by the former 
channel. iicalcy v. Siiaw, 11. d5 (i. 5. 
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2. In Presrntt v. Phillips, it liad been 
ruled by .'Idnir, 8crjt. (fliief Justice of 
Chester, in 1708, That nothing short 
of a 20 years’ undisturbed posses.sion of 
water diverted from the natural channel, 
or raised by a w'cir, could give a party 
an adverse right again.st those whose 
lands lay lower down the stream, and 
to whom it was injurious 5 and that a 
possession of above 11), but short of 20 
years, was not suflicient. Cited. 

i6.213 

3. An action on the case lies for crimi- 
nal conversation with the [daintiff’s wife, 
notwithstanding a deed, making certain 
provisions for the wife, in case of fu- 
ture separation, with the approbation of 
ituslees; the deed containing a pro- 
viso in case of such separation, for the 
attendance and care of the mother to her 
children, whereby the husband did not 


give up all claim to the comfort and as- 
sistance of the wife. (Vide Husband and 
No. 1.) Chambers v. Caulfield, H» 
45 t;. 3. 344 

4. Where the plaintilF complained of a 
plea of trespass, for that the defendant, 
with ihree and arms, assaulted and 
seduced the jdaintiif’s wife, whereby 
he lost the comfort of her society, 

against the peace, &c. to his da- 
mage, 8;c. whether this be trespass 
or vase (and former authorities have 
considered it to be case) at any rate 
a plea of not guilty infra sex aiinos 
is good on general demurrer, il/ac- 
fadzen v. Olivant, E. 45 G. 3. 

387 

5. An action on the case by the ownera of 
a market, who had a prescriptive right 
of toll on all corn brought into the 
market to be sold, and there sold ; al- 
leging, That ,the defendant intending 
to deprive them of their toll, fraudu- 
lently bought corn in the market by 
sample, knowing that the commodity 
was not there in bulk at the time of 
the sale, whereby the plaintiffs were 
prevented from takhig their toll, is 
not sustained by evidence of the mere 
fact of such purchase by sample in 
the market, though with knowledge 
of the plaintiff^ claim of toll, 
coupled with the fact of not paying 
the toll on demand afterwards, when 
the corn was delivered to the de- 
fendant in the same boroughj^ but 

m 
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out of the market; for non constat, 
that the corn would otherwise have been 
brought into the market, or that the 
defendant did any act to induce tlie 
owner of it not to bring it there in the 
first instance. Neither will the fiict of 
such purchase by sample in the market, 
though coupled with the subseciuent de- 
livery out of the market, sustain a 
count for toll as for corn hrovglit into 
the market, and there sold. The Bailiffs, 
Ire. of Tewkesbury v. Diston, Li. 45 
G. 3. 438 

ADMINISTRATOR. 

A count, upon a promise to the j)laintiff as 
administratrix, for goods sold and deli- 
vered by her after the death of the intes- 
tate, may be joined with a count upon 
an account stated with her as adminis- 
tratrix 3 for the damages and costs 
when recovered would be assets. Mathew 
Cowell and Jane his B’lfc, Adminislra^ 
irix of Bowes v. IVaUrs, E, 45 G, 3. 
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AGENT, 

Sea Navy Afrp.nt ; Principal and Factor; 
Stopping in Transitu, No. 1. 

AGREEMENT 

To controul Master Manufacturers, 

Sec Conviction, No. 1 . 

^ To employ Agent for a certain 
Time, 

Sec Boiid, No. 1. 

— Por a Lease, 

See Lease, No. *2. 

•— For Sale of Land, 

See Assumpsit, No. 3. 

*— For Fire Insurance, ‘ 

See Fire Insurance. 

r— For Purchase of Goods, 

See f/auds, Stat. of No. 1 . 

•— For Purchase of standing Crop of Grass 
by Parol, 

See Frauds, Stat. of No. 2. 

Under a contract of sale whereby tho 


vendee agreed to piircbase all the starch 
of the vendor, then lying at the ware- 
house of a third person, at so much per 
cwt. by bill at two months, which 
starch was in papers, but the exact 
weight not then ascertained, but w^as to 
be ascertained afterwards; and 14 days 
were to be allowed for the delivery ; 
and the vendor gave a note to the 
vendee, addressed to the warehouse- 
keeper, directing him to tueigk and de- 
liver to the vendee all his starch : held. 
That under this contract the absolute 
pro])crty in the goods did not vest in 
the vendee before the weighing, which 
W'as to precede the delivery, and to 
ascertain the price ; and that part of the 
starch having been weighed and deli- 
vered to the vendee by his direction, the 
vendor might, notwithstanding such j)art- 
deUvery upon the biinkriijilcy of the 
vendee, retain the remainder, w'hich still 
continued unweighed in the w'arehmise, 
in the name and at the cxpcncc of 
the vendor. Hanson and Another, 
Assignees of JEalJaee and Hawes, 
Bankrupts, v. Meyer T, 45 G. 3. 

C14 


ANNUITY. 


Where the grantor of tin annuity ap- 
plied to have it set aside on motion, and 
to vacate a judgment which had been ir- 
regularly entered up on a warrant of 
attorney, which w^as given for entering 
up judgment on a bond in another court 
to secure the annuity, and which warrant 
of attorney was iniprojierly described 
in the memorial ; and the Court ac- 
cordingly set aside the judgment ; held. 
That the grantee might recover hack 
the consideration money in assumpsit, 
and W'as not put to his action on a 
bond, ''vhich was also given for securing 
the annuity, and which bond w'as not 
ordered to be cancelled, though voidable 
in pleading, by virtue of the Annuity Act, 
Scurjield V. Qowland, Zf. 45 Geo. 3. 
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APPEAL. 

1. The stat. 42 G. 3. c. 90. s. 61. ena- 

bles a mag;istrate to make an order for 
jiaymeiit of servants’ watjjes in certain 
cases ; and directs, tliiit in case of rc- 
fmtl or non-payment of any sum so 
ordered for 21 days after such deter- 
mination, he may issue his warrant of 
distress; but it gives an appeal to the 
Sessions : held that 21 days having 
elapsed between the making of such order 
before tlie appeal, and also 21 days 
after such appeal dismissed before the 
warrant of distress issuetl, the magistrate 
was warranted in issuing such order of 
distress, without proof of any demand, 
subsequent to the ap})eal. IVotton v, 
IJarreij, Clerk, JI. 45 G. 3. 75 

2. There lies no appeal to the Sessions 

from a conviction by two justices, upon 
the stat. 42 G, 3. e. s, 30. for 
wetting corn in a certain stage of the 
process of malting ; for tlie clauses of 
appeal in former excise laws, to which 
there is a general reference in tins Act, 
extend not to convictions for penaUirs 
by two justices. Re.r v. Shone, T, 45 
(V. 3. 514 


APPRENTICE, 

i^iee fmpressln<^, 

ASSAULT, 

Sec Plcadhv^y No. 4. 

ASSUMPSIT, 

Sec Fire Insurance ; Joinder hi Action, 

No. 1. 

1. Where the grantor of an annuity ap- 
jdied to have it set aside on motion, and 
to vacate a judgment wliich had been 
irregularly entered ut) 0 ii a warrant of 
attoniey, which was given f(jr entering 
uj) judgment on a bond in another court 
to secure tlie annuity, and which war- 
rant of attorney was properly described 
in the memori.al ; and this Court accord- 
ingly set aside the judgment ; held, that 


the grantee might recover back the^ 
consicleratiou money in assiunp.’^iL 
was not put to his action on a bond 
wliich was also given for securing* the 
annuity ; and which bond was .not 
ordered to be cancelled, though voio- 
able in pleading by virtue of the Annuity 
Act. Scitrjidd v. Gowland, //. 45 G. 3. 
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2, An auctioneer was employed to sell an 

estate, the lowest price of wdiich was 
fixed by the owner, and written down by 
him on a piece of paper, which was put 
under n candlestick at the time of 
sale, with the privity of the auctioneer ; 
but not signed by the owner, nor any 
notice ?n‘ writing given to tLe auc- 
tioneer of the price so set down ; nor 
had tlie auctioneer given the previous 
notice of the sale to the collector of 
the duty, as reejuired by the Acts of 
the G, 3. c. 56. and 28 G. 3. c. 
37 ; — but being asked at the sale. 
Whether he had taken the proper pre- 
cautions to avoid the duty in case there 
were no sale ? — he said, That it was 
his mode to fix a price under the cand.le- 
stick ; and if the bidding did not come 
up to that price, it was no sale or duty : 
held. That the duty having attached, 
though there were no sale, for want of 
taking the j)recautions required of the 
owner by the statutes under such cir- 
cumstances, and the auctioneer having 
been sued for the duty on his bond 
to the crown, and compelled to pay it, 
lie could nut recover it over against 
the owner; he having in effect war-' 
ranted that proper precautions had been 
taken to jirevent the duty attaching in the 
event, tliough both parties were mistaken 
in the law. Capp v. Topham, E. 45 
G. 3. 392 

3. In ’assumpsit, by the vendor against 
^Jic vendee of land, for not accepting 
it and paying the |/urchasc-money, the 
])laintiff averred, Tliat he was seised in 
fee of the land ; and that the defendant 
agreed to purchase it on having a good 
title; and that his title to the land 
was made good, perfect, and satisfactory 
to the defendant ; and that lie, the plain- 
tiff; had been always ready and willing. 
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und i>Jfered to convey the lands to the 
defendant^ but that the defendant did 
not pay the purchase-money 3 and, on 
demurrer, held. That such general alle- 

f ation of title in the plaintiff, and that 
is title was made good and satisfactory 
to the defendant, and that the plaintiff 
was ready and willing, and offered to 
convey to the defendant, were a sufficient 
performance of the agreement on his 
part to entitle him to recover for a breach 
of the defendant's part in not paying 
the purchase^moncy. Martin v. Smith, 
TAbG.Z. .555 

4. In declaring upon a contract, not under 
fieal, consisting of several distinct parts 
and collateral provisions, it is sufficient 
to state so much of it as contains the 
entire consideration for the Act, and the 
entire Act or duty which is to be done 
(including the time, manner, and other 
circumstances of its performance) in 
virtue of such consideration 5 the breach 
of which act or duty is comjdained of : 
but part of the contract, which respects 
only the liquidation of damages, after a 
right to them has accrued by a breach of 
the contract, is not necessary to be set 
forth in the declaration, but is only 
matter of evidence to be given to the 
jury in reduction of damages'. Clarke v. 
Gray, and Marsden v. Gray, Trin. 45 
G. 3. 6(>1 

5. Therefore, assumpsit may be main- 
tained in the common form of declaring 
against a carrier for the loss of goods, 
which were of above Cyl. value, and were 
not in fact paid for accordingly, although 
it were part of the contract, j)rovcd by 
general notice fixed up in the carrier’s 
office, and presumed to be known and 
assented to by the phiintifl'. That the 
carrier would not he accountable for 
more than 61. for goods, utdess enfered as 
such, and paid for accordingly, ib. 


ATTORNEY. 


The Court refused to proceed summa- 
rily against a steward, who was an at- 


torney, to compel him to account before 
the Master for receipts and payments in 
respec!t of a mortgaged estate, and to pay 
the balance to bis employer, and to 
deliver up upon oath all deeds, writings, 
&c. relative to the estate, this being the 
proper subject of a bill in equity, and 
not a case for a mandamus to compel a 
steward of a manor to deliver up 
court-rolls, &c. in lieu of which this 
summary mode of proceeding has been 
adopted, where the steward of the 
court is an attorney. Cocks v. Harman 
jE. 45 G. 3. . 404 


AUCTIONEER. 


An auctioneer was employed to sell an 
estate, the lowest price of which was 
fixed by the owner, and written down by 
him on a piece of ])apcr, which was put 
under a candlestick at the time of sale, 
with the privity of the auctioneer, but not 
signed by the owner, nor any notice in 
writing given to the auctioneer of the 
price so set down, nor had tlio anclionecr 
given the previous notice of the sale to 
the collector of the duty, as retpiired by 
the Acts of the 1!) G. .3. c. 50*, and ^2S 
G. 3. c. 37 5 but being asked at the 
sale. Whether he had taken the proper 
]»recautions to avoid the duty in case 
there were no sale? — he said. That it 
was his mode to fix a price under the 
candlestick; and if the bidding did not 
come up to that price, it was no sab- or 
duty : held, That the duty having at- 
tached, though there were no sale, for 
Avaht of taking the precautions re(|uired 
of the owner by the statutes under such 
circumstances, and the auctioneer having 
been sued for the duty on his bond to 
the crown, and comi)elled to pay it, he 
could not recover it over against the 
owner, he having in effect warranted 
that proper precaution had been taken to 
prevent the duty attaching in the event, 
though both parties were mistaken in the 
law. Capp v. Toplium, E. 45 G. 3. 

392 

AWARD. 



AN. INPEX TO THE 
AWARD. 

After an award made under the hand of an 
umpire, and ready for delivery, pursuant 
to the terms of reference, of which notice 
was given to the parties, an alteration by 
the umpire of the sum awarded, though 
made on the same day, and before deli- 
very of the award, is void) but the 
award is good for the original sum award- 
ed, which Wfui still legible, — the same as 
if such alteration had been made by a 
mere stranger, without the privity or con- 
sent of the party interested, llenfrce v. 
Bromley, E. 45 G. 3. 309 


BAIL. 

The C'oiirt will enter an exonercinr on the 
bail-piece, on payment of the sum sworn 
to and costs, though less than the sum 
acknowledged to be duo, as well where 
the action is by original as by bill. 
Jacob V. Bowes, E. 45 G. 3. " 3VZ 


BANKRUPT, 

Sec Ship Register Jets, No. 1. 

1. R. a trader in London, ordered goods 
to be shipped to him by D. and Co. his 
correspondents at JJanlzic, who w'cro 
to draw for the amount on F. at //r<m- 
hurgli (who had agreed to accept the 
bills u|Jon receiving commission on the 
amount:) and the bills of lading and 
invoices were to be transmitted by D. 
and Co. from Dantzic to F. at Ham- 
burgh, who was to forward them to B. 
in London ; and f, accordingly accepted 
the bills of exchange drawn upon him 3 
and, on the receipt of the bills of lading, 
transmitted the same (which were made 
out to the order of the shippers, .and 
not indorsed) to B. in London, who 
received them, together with the in- 
voices and letter of advice, five days 
after an act of bankruptcy committed by 


PBINCII^AL MATTERS. 

him. F, alsQ became bankrupt | and 
the bills of exchange drawn on him by 
X>. and Co. were obliged to be taken 

^ up and paid by themsSvbs f ]hetd>*T«C« 
That F, had no right to stop the goods 
in transitu ; being no more tnan a ^ety 
for the price, and not vendor oo»- 
signor ; — <Jdly, That one, who was ge- 
neral agent of P. in London, having 
obtained the bills of Jading from the 
bankrupt after his bankruptcy, upon an 
agreement, when the goods arrived, to 
dispose of them, and to apply the net 
proceeds to the discharge oj suth bills 
as had been drawn against the goods, 
had no authority to retain the proceeds 
against the assignees of B. the bank» 
rupt, either in respect of F, or in jc- 
spect of a stopping in transitu on pe- 
half of D. and Co. the shippers,' who, 
after his possession* of them, and after 
trover commenced by ii.'s assignees for 
the value sent a letter to him, approving 
of his having obtained possession of 
the bills of lading and the goods 5 for 
at any rate, there was no adverse stop- 
ping in transitu, but the goods were 
obtained by (tgraement yrith the vendee 
after his bankruptcy, even if the defen- 
dant could be cousidqyed ps agent fp^r 
the shippers at the time by i^lafion* 
Siffken and Feize, Assignees of Browne, 
a Bankrupt, v. Wray, JB. 45 G.* 3. 

m 

2. The general plea of bankruptpy, And 
the certificate given by stat. 5 
€. 30. s. 7. may be pleaded, wlthput 
averring that the bankruptcy happened 
before the commencement of the* suit: 
but if it appeared at nisi pr&s that 
it happened after the action brought 
it seems th.at the defendant could hot 
avail himself of the defence under ^uch 
.'f general plea, which is only given* by 
the statute, in case any bankrupt who 
w^as co«iformed to the law shall efter- 
wards be arrested or impleaded for 
any debt due before such time m he 
became bankrupt. Tower v. Camjsron, 
45G. 3. 
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BASTARD. 

1* The 8tat. 6 Geo^Q. c. 31. only autho- 
rizes parish-officers to take security from 
the putative father of a bastard child to 
indemnify the parish ; and therefore 
where they had taken a promissory note 
absolute for a sujn certain^ to which 
there was a plea of tender of a lesser 
sum to the amount of the charge actu- 
ally sustained by the parish^ which ten- 
der was found for the defendant : heldj 
That the plaintiffs could not recover 
further upon the note. Cole v. Gower, 
m45G.3. 110 

S. And where, in an action on such a 
promissory note, it appeared that the 
parish had been indemnified : held. That 
the defendant was entitled to a verdict. 

, Wild V, Griffin, sittings after Trin. 
Term at Westminster, cor, Ld, Ellen^ 
borough, C. J, ib. 114 


BEDFORD LEVEL 
CORPORATION. 

Thi Stai 13 Car, 2. c. 17. creating 
the corporation of the Bedford Le^ 
vel, directs. That they siiall appoint 
a registrar, &c. and other officers at 
their pleasure; the duty of which re- 
gistrar is to register titles to land 
within the Level ; and he takes an oath 
of office : held, 1st, That an information 
in nature of quo warranto docs not lie 
against such an officer, he being a mere 
eervant of the corporation, and his office 
not affecting any franchise or other au- 
thority holden under the crown ; and 
the corporation having at the request 
of the registrar elected a deputy regis- 
trar,— held, Sdly, That the latter officer 
must be considered as much a deputy 

. of the principal registrar as if nomin- 
ated by him ; — 3dly, That, however 
such deputy were properly or not con- 
stituted in the first instance, yet his 
authority necessarily expired on the 
death of his principal j — 4thly, That 
however the acts of a legal deputy to 
a mudaterlal officer may be good a/. 


ter the death of his principal, before 
notice thereof to those who arc in- 
terested in his acts, as being done 
under a colour of authority, yet that 
the titles of land-owners within the 
Level, registered by the deputy after 
the death of his principal was known, 
were invalid ; — 5thly, That the persons 
whose titles were so illegally register- 
ed, had no authority under the Act 
of Parliament to vote at the election 
of a new registrar ; — 6thly, That upon 
affidavit that one of two candidates for 
the office had a majority only by means 
of such illegal votes, the Court granted 
a mandamus to the corporation to admit 
and swear the other, who appeared upon 
the affidavits to have the greater number 
of legal votes ; and this, although the 
£rst was admitted and sworn into the 
office, there being no other specific, or 
at least no other such convenient mode 
of trying the right. Bex v. The corpo- 
ratioH oj the Bedford Level, E* 45 G. 3. 
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BILLS OF EXCHANGE, AND 
PROMISSORY NOTES. 

1. Where notice of the dishonour of a bill 
of exchange, by the acceptor in London 
was sent by the post to tlie holder in 
Manchester, where the letter was deli- 
vered out between eiglit and nine o'clock 
in the morning, and the post went out 
for Liverpool, where the drawer lived, 
between 12 at noon and one, and the 
holder did not send notice to the draw er 
by the post cither of the same day or the 
next, but sent it in a letter by a private 
person on the latter day, who did not 
deliver it to the drawer till two hours 
after the post delivery, and only about 
one hour before the post left Liverpool 
for London, whereby the drawer was so 
agitated that he could not write in time 
for that day’s post to London : held, That 
at all events the holder had made the bill 
his own by his laches j for whether rea- 
sonable notice be a question of law or fact, 
or whether the general rule of law require 

notice 
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notice of the dishonour of a bill to be 
sent to a party living at another place by 
the next post after it is received (by which 
must be understood the next |)racticable 
post in point of time and distance i) and 
whether four hours between the coming 
in and going out of the iK)st be a sufli- 
cient interval in point of practical con- 
venience to receive the notice and to pre- 
pare a letter of advice to the drawer; at 
all evenis the holder ought to have writ- 
ten by t/ic post of the next day after no- 
tice received by him ; and ought not to 
have ddfiijv.d the receipt of notice hij t*he 
drawer until after the arrival of tlie next 
post, by sending the letter by a private 
hand. Darbisliire and another v. Parker, 
Hit. 45 G. 3. • 

2. Where a bill of exchange passed 

through the hands of five persons, all 
of whom lived in London or tlic neigh- 
bourhood, and the bill, when due, being 
dishonoured, the holder gave notice on 
the same day to the 5th indorser, and' 
ho, on the next day, to the 4th, and he, 
on the next djiy, to the 3d, and he, 
on the next day, to the 2d, and he on 
the same day to the 1st, — the Court were 
of opinion, on a case of finding these 
facts, That due diligence had been used ; 
and Lord Kenyon thought that the ques- 
tion of due dilb^vnce. was proper to be 
left to the jury j on whicli the other 
judges gave no opinion. Hilton v. Shep- 
herd, E. 3(1 G. 3. 11 

3. Diibitotur by Lord Kenyon, Whether 

tlie question of reasonable notice, as to 
the dishonour of a bill of exchange, 
be not a question of fact to lie sub- 
mitted to the jury under all the cir- 
cumstances of the case ? But tliough the 
holder may have lost his remedy by 
laches, in not giving notice against the 
drawer (and such notice given by the 
drawee to the drawer the next day will 
not suffice for notice by the holder ;) yet 
a subsequent promise to the holder by 
the drawer, that he will sec the bill paid, 
will support an assumpsit. Hopes v. 
der, M. 40 G. 3. 16 

4. The stat. 6 Geo. 2. c. 31, only autho- 


rizes parish-officers to take security from 
the putative father of a bastard child to 
indemnify the parish; and therefore 
where tliey had taken a promissory note 
absolute for a sum certain, to which there 
was a plea of tender of a lesser sum, as 
the amount of the charge actually sus- 
tained by the parish, wliich tender was 
found for the defendant : held. That the 
plaintiffs could not recover further upon 
the note. Cole and Others v. Gower, Jf. 
45 G. 3. 110 

5. And where the parish were entirely 

indemnijied, there was a verdict for the 
defendant on such a note. Wild v. Griffin, 
sitting;s after Trin. 1801, cor. Lord J\U 
lenborougli, C. J. ib. 114 

6. Whether or not an acceptance of a bill, 

once made by the drawee, may be can- 
celled or recalled by him before the 
bill be delivered back to the holder ; at 
all events, if the acceptance be so can- 
celled, and the holder cause the bill to 
be noted for non-acceptancc, he cannot 
afterwards sue upon it as an acceptance. 
lientinck v. Dorrien, II, *45 G, 3. 199 

7. Lord Kenyon is said to have decided, 

That an acceptance once made could 
not be revoked. Tumrner v. Oddie, sit- 
tings after Easfcrj 18(X). ib. 200 


BILL OF LADING,! 

8ce Principal and Factor, No. 1 ; anti 
the case of Lickbarrow v. Mason, in 
Dom. Proc. as to the negotiability of bills 
of lading. 21 


BOND, 

See Assumpsit, No. 1. 

1. Tlie condition of a bond, reciting, That 
the defendant had agreed with the plain- 
tiffs “ to collect their revenues from time 
to lime for 12 months,'* and after- 
wards stipulating that, at all times 
thereafter, during the continuance of sucU 
his employment, and for so long as he 

should 
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should continue to be employed, he would 
justly account and obey orders/* &c. con- 
fines the obligation to the period of 19 
months named in the recital. The Com- 
pany of Proprietors of the Liverpool 
Water-works v. Atkinson and Harpley, 
Trin. 46 G. 3. 507 

A bond, conditioned for the payment 

, of 0 * certain sum by instalments, is 
within the stat. 8 & 9 3. c. 11. 

5. 8; and after judgment obtained upon 
default of payment of one of the instal- 
ments, if a subsequent instalment be in 
arrear, the plaintiff cannot sue out cxecu* 
tion for it, though within a year after 
such judgment, without first suing out a 
scire facias to revive it. Willoughby v. 
Swinton, T. 45 G. 3. 550 

S* In debt on bond, conditioned to perform 
an award , the plaintiff must assign a breach 
under the statute 8 Sc 9 W. 3. c. 11. 
and cannot have judgment for the |>e- 
qalty, and take out execution for tlie 
single sum awarded, though the measure 
of damages be ascertained by the award. 

‘ Welsh V. Ireland j T 45 G. 3. 013 


BRIDGE. 


A. grants liberty, licence, power and au- 
thority to B. and his heirs to build a bridge 
on his land, and B. covenants to build 
the bridge for public use, and to repair 
it, and not to demand toll ; the pro- 
perty in the materials of the bridge, 
when built and dedicated to tiie public, 
still continues in B. subject to the right 
of passage by the public; and wlicn 
severed and taken away by a wrong- 
doer, he may maintain trespass for the 
asportation. Harrison v. Parker^ JL 
45 G. 3. • 151 


CANCELLATION. 

Sec Bills of ExchangCy No. C; Leaser 
No. 1 i Ship Register Acts^ No. 1. 


CARRIER, 

See Common Carrier* 

CHARITABLE USES, 

Devisee, No. 3. 

CHASING, 

See Insurance, No. 9. 

CO-HEIRS, 

See Entry, No. 3, 4. 

COMMON CARRIER. 

1. The lien of a common carrier for his 

general balance however it may arise in 
point of law from an implied agreement 
to be inferred from a general usage of 
trade, proved by clear and Satisfactory 
iiL^tances sufficiently numerous and gene- 
ral to warrant so extensive a conclusion 
affecting the custom of the realm; yet 
it is not to be favoured, nor can be sup- 
ported by a few recent instances of de- 
tention of goods by four or five carriers 
for their general balance : but Such a 
lien may be inferred from evidence of 
the particular mode of dealing between 
the respective parties. Bnshforth and 
Ano thcr. Assignees of B. and W, Rushforth, 
v.lladjield, T. 45 G. 3. 519 

2. Assumpsit may be maintained in the 

common form of declaring against a 
carrier for the loss of goods, which were 
of above 5/. value, and were not in fact 
paid for accordingly, although it were 
part'of the contract, proved by general 
notice fixed uj) in the carrier’s office, and 
presumed to be known and assented to 
by the plaintiff, That the carrier would 
7iot he accoiintahle for more than 51. for 
goods unless entered as such, and paid 
for accordingly. Clarke v. Gray, and 
Marsdeu v. Gray, Trin. 45 G. 3. 564 

Vide Pleading, No. 8. 


COMMON 
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COMMON INFORMER, 

See Indictment, No. 2 . 

COMPOUNDING 
PUBLIC PROSECUTION, 

See Indictment, No. 1 , 2 , 3 , 4 . 

CONDITION. 

See Devise, No. 1 . 

1. A condition against alienation, except 

to sisters or their children, annexed to a 
devise to two and their heirs, is good ; 
and for a breach of jt by one of tlicrn, 
in levying a tine of her moiety to the use 
of her husband in fee, the heir of the de- 
visor, (the remainder, on non- perform- 
ance of the condition, not being disposed 
of by a g<‘neral residuary danse) may 
enter on such moiety. Doe d. Gilt and 
IVifcY. Pearson, //. 45 C. 3. 173 

2 . One of several co-heirs of the devisor 

may enter for non-perfornianee or l)rcach 
of such condition, and recover her own 
share in ejectment. ib, 

CONSIGNOR, 

See Stoppinif in Tintnsilu, 

CONVERSION, 

See Trover. 

CONVEYANCE, 

See Fraudulent Conveyance to defeat Cie^ 
ditors. 

Where an estate was conveyed to a trustee, 
hahenduni to him and liis heirs, to the 
use of such i)erson and for such e.«tate as 
tv. should Ijy deed, &c. appoint, and for 
want of such limitation to the use of JV. 
and his heirs, and tlie same conveyance 
reserved a certain fee-farm rent to the 
chief lord, and contained a covenant 
by IV. his heirs and assigns, for the pay- 
ment of it : held. That W. took a vested 


fee, liable to be divested, by the exacu* 
tion of his power of appointment 5 and 
IV. having contracted to sell the estate, 
afterwards by indentures of lease and re- 
lease, to which he and his trustee were 
parties, after reciting the former convey- 
ance, the trustee, by direction of IV, did 
grant, bargain, sell, and release, and IV. 
did grant, bargain, sell, alien, felease, ra- 
tify, and confirm, and also direct, limit> 
and appoint to the purchaser and his heirs 
all their estate, title, interest, use, trust, 
&c. in law and equity, subject to the 
reserved rent, and to the performance of 
covenants on the park of W. to be per- 
formed j and the purchaser also cove- 
nanted with IV. to pay the said rent, and 
to imitmnify and save him harmless: 
held. That tlie purchaser took the estate 
by tlie appointment of, and not by con- 
reyanee from IV. ; the instruments (a 
lease and release) tliough more commonly 
and properly adapted to pass an interest, 
and containing words of graut for that 
pnrpo.se, yet professing in terms to bean 
appointment ; and the trustee having 
joined in it by the direction of W, which 
was unnecessary, if it had been intended 
that the purchaser should take an estate 
derived only out of the interest of IV. 
and it being obviously for the benefit of 
the purchaser to take by appointment, 
and such ajjpearing upon the whole to 
have been the intention of the parties 5 
and held, in consecjuenoe. That the de- 
fendant (tlie heir, devisee, and executor, 
of the purchaser) was not liable in 
covtMiant for rent in arrear, either as 
executor, or assignee of land, which was 
not hound in the hands of tV.'s appointee 
by If Vs covenant. Roach v. Headman ; 
and the same v. the samCj Executor of 
n adman, JI. 45 G. 3. 289 


CONVICTION. 

The stat. 39 ^ 40 G. 3. c. 136. enacts,’ 
That all a<^eements, &c. in writing or 
not, by any journeyman manufacturers, 
for controlling any person carrying oa 
any manufacture, &c. in the conduct' 

thereof 
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thereof, &c. shall be illegal : and it gives 
a summary form of conviction, in which 
the offence is required to be stated : held. 
That a conviction, alleging generally, 
that the defendants were concerned in 
entering into a certain agreement for 
the purpose of controlling A. B.'* 
without stating what tlie agreement was 
(even if a departure from the words of 
the statute in stating the agreement to 
be for the purpose of controlling, &c. in- 
stead of for controlling, &c. would not 
at any rate have been a fatal variance) 
was bad. Hex v. Nicld and Others, E. 
45 G, 3. 417 


COPARCENERS, 
Sec Lntri/, No. 3, 4. 


COPYHOLD. 


1 . The lord may recover from a copy- 
holder the fine assessed by him on ad- 
mittance, not exceeding two years’ value 
of the tenement, although there be no 
entry of the assessment of such fine on 
the court- rolls ; but only a demand of 
such a sum for a fine, after the value of 
the tenement had been found by the 
homage. Lord Nvrtliwivic v. Stanway, 
iJil. 45 G. 3. 56 

A mandamus lies to the lord and steward 
of a manor to admit one to a copyhold 
tenement who has a prima facie legal 
title, in order to enable him to try his 
right, though ec[uity had before refused 
to compel the lord to admit him for 
want of his shewing an equitable right to 
the property ; but if there be a cl'iim 
of a previous fine due to tlic loni, in 
respect of the anccs(^i)r, from wliom the 
party claims, the rule will only be granted 
on payment of such fine or fines as shall 
be due. Rex v. Cug'^an ana Another, 
East, 45 G, 3. 431 

3. A mandamus was just before grant- 
ed to the^ Duke of Leeds, to admit 
Mr. Conolltj to certain customary te- 
nements in the manor of lEaJcejield, in 


Yorkshire, in order to enable Mr. Conolly 
to try his title to them, Rex v. 
Coggan and Another, East, 45 G. 3. 

432 

4. Devisees of a copyhold, holding as 
tenants in common, have several estates 
to which they must be severally ad* 
milted, and for which several services are 
due to the lord, and several heriots on 
the death' of cacli tenant 5 and the mul- 
tiplication of heriots and fees on ad- 
mission still continues, notwithstanding 
the re-uYiion of the same land afterwar(ls 
in one person, — the estates or interests 
in the land, once divided in severalty, 
continuing several. Attree v, Senit, E. 
45 G. 3. 476 

CORN STANDING. 

1. Where one devised a farm in his own 

occu[)ation in his mother for life, re- 
mainder to G. in tail ; and also devised 
to his mother ** all his goods and chat- 
tels, stock of his farm, bonds, &c. and 
all other his moveables whatsoever, and 
made her executrix : held, I'hat grow- 
ing corn, w'hich was not reaped till after 
the death of the testator and of his mother, 
who died soon after him, passed to 
her representative, and not to G. the 
devisee of the land, Cox v. Godsalve, 
11 IP. 3. 604 

2. Agreement for purchase of standing 
crop. See Frauds, Slat, of, No. 2. 

CORPORATION, 

Sec Deputy, No. 1, 2 ; Mandamus, No. 1 ; 

Quo Warranto, No. 1. 

Upon affidavit, that one of the candidates 
for an office had a majority only by 
means of illegal votes, the Court granted 
a mandamus to the corporation to admit 
and swear the other, who appeared upon 
the affidavits to have the greater number 
of legal votes ; and this, although the 
first was admitted and sworn into the 
office, theve being no other specific, or 
at least no other such convenient mode 
of trying the right. Rex v. The Corpo^ 

ration 
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ration of the Bedford Level East, 45 
0, 3. 35G 

COVENANT, 

See Poor BeVuf, No. 3. 

Where A. huving a vested fee, liable to 
be invested by his own execution of a 
power of appointment, and the deed 
whereby tlie estate was conveyed to his 
trustee contained a covenant by A. his 
heirs and assigns, for ]):iyinent of a fee- 
farm rent to tlic chief lord ) and he af- 
terwards executed the power by appoint^ 
meat to a purchaser in fee, subject to the 
reserved rent, and t{),the performance of 
covenants on the part of A. to be per- 
formed ; and the purchaser also cove- 
nanted with A. to pay the said rent, and 
to indemnifij and save him harmless ; — 
yet held, That the heir, devisee, and 
executor of the purchaser was not liable 
in covenant for rent in arrear, cither as 
executor, or as assignee of the land, 
which was not bound in the hands of 
appointee by A's covenant. Roach v. 
IVadham, HU. 45 G. 3. WJ 

CRIMNAL CONVERSATION, 

See Ilnshand and Wife j No, 1, 

CRUIZING, 

See Insurance, No. 2. 


DAIMAGE8, EXCESSIVE, 

Sec New Trial, No. 1. 

DEATH. 

The presumption of death arises, in the 
absence of all other evidence, after seven 
years from the time when a person was 
last known to be living. Doe v. Jesson, 
m. 45 G, 3. S5 


DEBT, 

Debt lies for use and occupation genemlly, ' 
without stating the place whore the pre- 
mises lie, or any of the particulars ofj 
the demise. King v, Fraser, East, 45 
G. 3. 348 

DECLARATIONS, 

See Evidence, No. 2. 

DEED, 

See Bond, 

1. Where a deed cancelled in fact maybe 
set up again. \U\g Lease. 

2. After an awtird made under the hand 

of an umpire, and ready for delivery, 
pursuant to the terms of reference, of 
which notice was given to the parties, an 
alteration by the umpire of the sum ! 
aw arded, though made on the same da}^, ’ 
and before delivery of theaw'urd, is void ; 
hut the award is good for the original 
sum awarded, which was still legible, 
the same as if such alteration had been 
made by a mere stranger, without the 
privity or consent of the party interested. , 
Ilerifrce v. Bromloij, E. 45 G. 3. 301) 

DEMAND OF MONEY. 

The stat. 42 G. 3. c. 90. 6T. enables 

a magistrate to make an order for pay- 
ment of servants’ w'.ages in certain cases j 
and directs, that in case of refusal ov 
non-payment of any sunv so ordered for 
21 days after such determination, he may 
issue his warrant of distress ; but it gives i 
an appeal to tlie Sessions : held. That I 
21 days having elapsed between the; 
*making of such order before the ap-; 
])eal, and also 2JL days after such appeal:! 
dismissed before the ^varrant of dis-; 
tress issued, the magistrate was war-*! 
ranted in issuing such order of distresfl^ 
without proof of any demand subsequentj 
to the appeal. Wootion v. Harvey, ClerkJ 
IL 45 G, 3. 75i 

DEPUTE 
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DEPUTY. 

The stat. 15 Car. c. 17- creating 
the corporation of the Btd/orci Level, 
directs^ That they shall appoint a re- 
gistrar^ and other officers at their plea- 
sure 5 and the corporation having, at the 
request of the registrar, elected a de- 
registrar, — held. That the latter 
officer must be considered as much a 
deputy of the principal registrar as if 
nominated by him; and that however 
such deputy were properly or not con- 
stituted in the first instance, yet his au- 
thority necessarily expired on the death 
of his principal. Rex v. The Corpora^ 
tion of the Bedford Level, East, 45 0. 3. 

35(> 

, However the acts of a legal deputy 
to a ministerial officer may be good, after 
the death of his principal, before notice 
thereof to those who are interested in his 
acts, as being done under a colour of 
authority ; yet the titles of land -owners, 
within the Bedford Level, registered by 
the deputj’ after the death of hi<i prin- 
cipal was known, were holdcu to be 
invalid ; and that the persons, whose 
titles were so illegally registered, had 
no authority under the Act of Parliament 
to vote at the election of a new registrar. 


DEVISE. 


One devised lands to trustees in fee 
(subject to the uses of a certain term 
of 1000 years) to the use of IT. tl. for 
life, second son of the devisor’s daughter. 
Lady E. subject to the proviso after 
mentioned, remainder to triKstees to pre- 
serve contingent uses during /r. //.’s 
life, but to permit him to take the rents, 
&c. ; and after his decease, to the u^e 
of his first and other sons successively 
in tail male, subject to the same proviso, 
&c. ; and in default of such issue, rer 
maindcr to the use of the third and 
other sons of Lady E. successively in 
tail male, subject to the same proviso, 


&o. ; and in default of such issue, with 
like remainders to the second son of 
Lady E.’s eldest son, &c. and in de- 
fault of such issue, to the use of the de- 
visor’s grand- daughter C, II. for life, 
subject to the proviso, &c. ; remainder to 
trustees to preserve contingent uses, kc. ; 
remainder to the use of her first son (the 
plaintiff) in tail male, with other re-* 
mainders over, — all subject to the same 
proviso*; which w'as. That “ if IV, H. 
or either of the persons to whom the 
estate was limited, should become Earl 
of E. the use limited to such person 
and his issue male should cease and be 
void, as if such person were dead with- 
out issue of his body.” The devisor’s 
daughter. Lady at the time of his 
death had only two sons, her eldest 
(afterwards Lord E.)and the said IV. //. 
but she had afterwards a third, who 
died under age ; Jind the said TV. H. 
Avas let into j)()ssession at twenty-tlircc, 
and had one son ; — and held. That on 
the death of his eldest brother without 
issue, by whieh event TV. Jf. became 
Earl of E. the j)lainti(r, wiio W'as then 
next in remainder, supposing TV. IL had 
in fact died without issue, wasintitled 
under the will to take an estate in 
tail male in possession, subject to tlie 
trusts of the term of lOoo years. 
JViUiam Holwcll Carr, an wfant, v. The 
Earl of Errol, IL 45 G. 3. 5S 

‘>. One having real and personal estates 
gave by his will several legaeics and an- 
nuities, which lie directed to be paid by 
his executrixes out of his real and personal 
estates, which he charged therewith, and 
then devised certain lands in 1". to A. 
and II (two out of live daughters 
w'hich he had) and their heirs, as te- 
nants in common, on eondition that, in 
case they or eitlicr of tliem should have 
no issue, they or she having no issue, 
should have no power to dispose of her 
sbart', evcipt to her shier or sis/trs, or 
their children ; and he devised all the 
rest and residue of his real and per- 
sonal estates to A. and H. in fee, whom 
he made his executrixes. On his death, 
A, and IL entered, and afterwards A. 

levied 
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levied a fine of her moiety to the use 
of her husband in fee, and died : — held. 
That the condition against alienation, ex- 
cept to sisters or their children, annexed 
to the devise to A. and //. and their 
heirs, was good j and that for the breach 
of it by A. in levying such fine, the heirs 
of the devisor might enter on her 
moiety, it being a remainder undisposed 
of by the residuary clause, which was 
only intended to operate upon sUch things 
of which no disposition had been made 
by the will, and not contemplating the 
devise over of the respective moieties 
of the diiughters on non-performance of 
the condition; — and held, That one of 
the several co-heirs of the divisor might 
enter for non-performance or breach of 
the condition, and recover her own share 
in ejectment: for that where the entry 
upon a claim by one of several copar- 
ceners, who make but one heir, is lawful, 
such entry, made generally, will vest the 
seisin in all as the entry of all. Doe d. 
G'tll and IVife v. Pearson, lid. 45 Geo. 3. 

17a 

3. A devise to trustees of a reversion in 

land (after payment of debts, ike. which 
were found to be paid) to be ai)j)licd by 
them and their successors, and the olli- 
ciating ministers for the time being of a 
Methodist congregation, they should 
from time to time think Jit to apply 
the same, is not a devise to charitable 
uses within the stat. 9 G. 2. r. 3G ; 
and therefore l\eld, That the trustees 
were entitled to recover at law, however 
the Court of Chancery iniglit afterwards 
direct the application of the trust-fund. 
Doe d. Toorie and West v. Copestalce, E. 
45 G. 3. * 328 

4. Tinder a devise to D. 0. the testator’s 
eldest son, for life; remainder to trustees, 
&c. ; remainder to the first and other 
sons of his said eldest son and their 
heirs ; and for want of such issue to the 
testator’s second son J. 0. &c. with 
like remainders to his first and other sons ; 
and for want of such issue, to the tes- 
tator’s own right heirs : held, That the 
first and other sons of D, 0, the eldest 


son took estates tail, in succession; an<l 
consequently the remainders pver vested, 
and were not contingent and defeated 
upon the event of D. (). ; having a son, 
who died in the lifetime of D. 0. and 
therefore thdt D, 0. having die(* without 
any son living at his death, but leaving 
daughters, a son of J. 0. was enti- 
tled to take, in preference to sfuch 
daughters of his elder brother. Lewis 
d. John Ormond v. Waters, E. 45 G. 3. 

330 

5. Words may be supplied in a will to 
render a sentence complete and intelligi- 
ble, in aid of the apparent intent to be 
collected from the whole context. As 
where a testator having two sisters, H. 
and J. and also two infant cousins, T. 
and G. the maintenance and education 
of which latter he recommended to his 
executrix and residuary legatee, devised 
his estate at A. to his sister fL for life ; 
remainder to his sister J. for life; re- 
mainder to his cousin 7’. in tail; remain- 
der to his cousin G. ii\tail, kc.-, remain- 
der to his own right heirs ; — and then 
devised another estate at B. to his 
sister J, for life, or if she should sur- 
vive his sister //. so that she should come 
into possession of the estate at A.** then 
to L. J. (whom he made executrix and 
residuary legatee) for life, towards the 
support, 8(c. of his cousins T, and G. re- 
mainder to the said G. in fee : held. That 
as the word or, so jdaced, was unintelligi- 
ble ; being referable to no other alterna- 
tive to give it effect; and as it was 
apparent from the whole context that the 
testator had in contemplation another 
alternative, namely, the death of his sister 
J. and that he meant to make a provision 
after the death of his sisters for his com- 
sin V. as well as his cousin T, which was 
got satisfied by only giving G, a remain-* 
der in tail after remainder in tail 
to his brother T ., — therefore in order 
to render the sentence complete and 
sensible, and to give effect to the 
apparent intent of the testator, the 
will should be read as if he had de- 
vised his estate at B. to his sister 
J, for life, and after her death, or. 
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• if she should survive his sister Jf/so that, 
&c. then,” &c. and consequently G. took 
a vested remainder in the estate at B. 
to 'which he became entitled in pos- 
session after the death of the testator’s 
sisters and L. J. his executrix, although 
his sister J. did not survive his sister IL 
Doe. d, George Leach v. MicJdem^ E. 45 
G. 3. 486 

C. being possessed of lands at L, which 
had been settled on his marriage on him- 
self for life ; remainder to his wife for 
life, for her jointure, remainder to the 
heirs of their bodies 3 with reversion in 
fee to himself ; and having other lands 
at P. and Q. settled to the same uses 
(except a coppice, part or Q. of which 
coppice, as w'cll as of some other 
lands, he was seised in fee) after the 
death of his wife, and having only two 
daughters living, devised to his daughter 
J. in tail his unsettled estates by name, 
and all other his freehold, copyhold, ancl 
leasehold lands, which he was possessed 
of or entitled to, and which were not 
settled in jointure on his late wife (ex- 
cept the ooppice, which he directed 
shotdd always be held with his estate 
at P.) she, his said daughter, and the 
lieirs of her body, paying out of all the 
aforesaid lands a certain annuity unto 
his other daughter A. M. for life ; and 
in case his said daughter J. should die 
and leave no issue, then to his other 
daughter A. M. for life, remainder to 
her children, charged, &c. remainder to 
his nephew in fee;— held, that the 
reversion of the settled lands did not 
pass by the will, but were excepted out 
of the general clause by force of the 
restrictive words, and which are not 
settled in jointure,” &c. ; not only by 
the natural import of those words, but 
because of the incongruity of imput- 
ing to the devisor an intention of de- 
vising estates iaiC and for life to his 
daughters in lands, which were before 
settled on them in tail general; though 
it did not appear that the testator had 
any other real estate on which the 
general clause could operate, except the 


reversion of the settled lands. Good- 
title d. Daniel v. Miles, £. 45 G. 3. 

494 

7. Wliere one devised a farm in his own 

occupation to his mother for life, remain- 
der to G. in tail 3 and also devised to 
his mother all his goods and chattels, 
stock of his farm, bonds, &c. and all 
other his moveables whatsoever,"' and 
made her executrix : held. That grow- 
ing corn, which was not reaped till 
after the death of the testator and of 
his mother, who died soon after him, 
passed to her representative, and not 
to G. the devisee in remainder of the 
land. Cox v. Godsalve, 11 3. (>04 

8. Under a devise of all the devisor’s 
lands to his niece S. E. for life, and 
after that estate determined tlie same 
to trustees to preserve contingent re- 
mainders 3 and after her decease, then 
to remain to her first and other sons suc- 
cessively in tail, remainder to her daugh- 
ters as tenants in common in tail 5 and 
for default of such issue, then to the 
issue of the devisor’s four sisters in such 
manner as he had limited the same to his 
niece’s issue 3 and for default of such issue 
or his sisters, to Ins own right heirs : held. 
That, as by. the limitation of all the de- 
visor’s lands, which descri})tion runs 
through the subsequent remainders, it was 
his apparent intent that his estate should 
go over altogether, in default of issue of 
his niece, to the issue of his four sisters 3 
ami again. That no part should go over 
to his right heirs while there remained 
any issue of his sisters 3 therefore, the de- 
vise is in effect to his niece S, E. for life 5 
remAinder to her first and other sons 
successively in tail 3 remainder to her 
daughters as tenants in common in tail, 
with cross remainders (by implication) 
between those daughters 5 remainder to 
the issue of the four sisters of the divisor 
in tail 3 and one of the four sisters having 
issue a son and two daughters, living at 
the death of the testator 3 at all events, 
they took vested estates in remainder $ 
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and whether that son took conjointly with 
his two sisters in tail, or whether (as 
the issue of the devisor’s four sisters 
were to take in such manner as was li- 
mited to tlie issue of the niece) the son 
would have taken first in tail, with re- 
mainder to his two sisters in tail, made 
no difference in the event, as the son died 
without issue j and the three other sisters 
of the devisor and his niece S. E. having 
all died without issue after the death of 
the devisor : held. That the two surviv- 
ing daughters of the 4th sister were en- 
titled to all the estates against the de- 
visee of the niece, who was the devisor’s 
heir at law. Roe, on the joint and seve^ 
ral demises of Cecilia Wren, and of John 
Baton, Clerk, and Isabella his Wife, v. 
Clayton, T. 45 G. 3. ' 6^28 


DISTRESS. 


The stat. 42 G. .3. c. OO. (31. enables a 
magistrate to make an order for ])ayment 
of servants’ wages in certain cases j and 
<lirects, that in case of refusal or non- 
payment of any sum so ordered for 21 days 
after such determination, he may issue his 
warrant of distress j but it gives an appeal 
to the sessions ; held, That 21 days hav- 
ing ela])sed between tlie making of such 
order before the appeal, .and also 21 days 
aiter such appeal dismissed before the 
warrant of distress issued, the magistrate 
was warranted in issuing such order of 
distress, without proof of any demand 
subsequent to the appeal. Wootton v. 
Harvey, Clerk, H, 45 G. 3, . 75 


DYERS, 

See Lien, No. 2. 


EJECTMENT, 

See Entry ; Notice to quit, 

1. Where the ancestor died seised, leavings 
a son .and daughter, infants ; and on the 
death of the ancestor, a stranger entered, 
and the son soon after went to sea, imd 
was supposed to have died abroad, tcith- 
in age: held, That the daughter was not 
entitled to 20 years to make her entry 
after the death of her brother ; but only 
to 10 years, — more than 20 years having 
in the whole elapsed since the death of 
the person last seised. Doe d. George and 
Frances his Wife v. Jesson, IL 45 G. 3*. 

80 

2. The lessor of the plaintiff in ejectment^ 
suing in forma pauperis, will be dis- 
paupered in case of vexatious delay. Doe, 
on the demise of Leppitigwell, suing in 
Forma Pauperis, v. Trussell, E, 45 G. 3. 

501x 


ENTRY. 

1 . Where the ancestor died seised, leaving 
a son and daughter, infants ; and on the 
ilcath of the ancestor, a stranger entered, 
and the son soon after went to sea, and 
was supposed to have died abroad, with^ 
in age: held, That the daughter was not 
entitled to 20 years to make her entry after 
the death of her brother ; but only to 10 
years, — more than 20 years having in 
the whole elapsed since the death of the 
person last seised. Doe d, George and 
Frances his Wife v. Jesson, H, 45 G. 3. 

80 

2. A condition against alienation, except 

to sisters or their children, annexed to 
a devise to two and their heirs, is good ; 
and for a breach of 4t by one of them, in 
levying a fine of her moiety to the use of 
her iiusband in fee, the heir of the devisor 
(the remainder on non-performance of , 
the condition, not passing by a general 
residuary clause) may enter on such 
moiety. Doe d. Gill and Wife v, Pear- 
son, H, 45 G, 3. 173 

2K .. ... . . 3. One 


Voi.. VI. 
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3, One of several co-heirs of the devisor 
may enter fot non-performance or breach 
of such condition, and recover her own 
share in ejectment. Doe d. Gill and Wife 
V. Pearson, H, 46 G, 3. 173 

4* Where the entry upon claim by one of 
several coparceners, who make but one 
hdr, is lawful ; such entry, made gene- 
rally, will vest the seisin in all, as the 
witry of all. ih. 


ERROR. 


JBrror lies not upon an mterlocutory judg- 
ment. Samuel v. Judin in Error, 3 E, 
45 0.3. 333 

ESTOPPEL, 

See Lease, No. 1. 


EVIDENCE, 

See lurMktion, No. 1 ; Market Toll 

1. The presumption of death arises, in the 
absence of all other evidence, at the end 

. of I seven years from the time when a 

. person was last known to be living. Doe 
V. Jesson, Hil 45 G. 3. 85 

2. In an action by the husband, upon a po- 
licy of insurance on the life of his wife, 
declarations by the wife, made by her 
wheh lying in bed, apparently ill, stating 
that the bad state of her health at the 
period of her going to M. (whither she 
went a few days before, in order to be 
examined by a surgeon, and to get^a cer- 
fihcate from him of good health, prepa- 
ratory to making jthe insurance) dowc to 
that time^ and her apprehensions that 
she could not live ten days longer, by 
which time the policy was to be returned, 
are admissible in evidence to shew her 
own opinion, who best knew the fact of 
the ill state of her health at the time of 
effecting the policy, which was on a 
day intervening between the time of her 


going to M, and the day on which such 
declarations were made ; and particularly 
after the plaintiff had called the surgeon 
as a witness, to prove that she was in a 
good state of health when examined by 
him at M; his judgment being formed 
in part from the satisfactory answers 
given by her to his enquiries, and this 
being but a sort of cross-examination as 
it were of her. Aveson v. Lord Kiri’- 
naird, IL 45 G. 3. 188 

3. Declarations of a party accompanying 

an act done, and tending to explain such 
act, are evidence for the latter purpose, 
as part of the res gestce, ib, 

4. The hand-writing of one dead, who 

was an attesting witness to the supposed 
execution of & bond, being proved in an 
action on the bond. Heath, .1. permitted 
the defendant to give in evidence, That 
the deceased had, in his dying moments, 
acknowledged that he had been con- 
cerned in forging the bond — Cited by 
Lord Ellenhorovg/h ib, 195 

5. Upon an indictment for perjury, in falsely 
taking the freeholder’s oath at an elec- 
tion of a knight of the shire, m the 
name of J. W. it appearing, by com- 
petent evidence, that the freeholder’s oath 
was administered to a person who polled 
on the second day of the election, by the 
name of J. W. who swore to his free- 
hold and place of abode ; and that there 
was no such person j and that the de- 
fendant voted on the second day, and was 

. no freeholder ; and some time afterwards 
boasted that he had done the trick, and 
was not paid enough for the job, and was 
afraid he should be pulled for his bad 
vote ; and it not api)earing that more than 
one false vote was given on the second 
day’s poll, or that the defendant voted in 
his own name, or in any other than the 
name of J. fV.: held. That there was 
sufficient evidence for the jury to pre- 
sume that the defendant voted in the 
name of J. W. and consequently to find 
him guilty of the charge, as alleged 
in the indictment. Rex v. Thomas 
Price, alias John Wright, E. 45 G, 3. 

323 

6. Though by the stat. 5 G, 2, c. 30, 
<he general plea of bankruptcy and cer- 
tificate 
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tificate may be pleaded without averring 
that the bankruptcy happened before the 
commencement of the suit j yet if it ap- 
pear at the trial that it happened after^ 
wards, it seems that the defendant can- 
not avail himself of the defence under 
such a general plea, which is only given 
by the statute in case any bankrupt, 
who has conformed to the law, shall of- 
terivards be arrested or impleaded for 
any debt due before such time as he be- 
came bankrupt. Tower v. Cameron, 
East 45 G. 3. 413 

7. Upon an indictment on the stat. 87 G. 3. 
r. 123. making it felony to administer 
certain unlawful oaths, where the wit- 
ness, swearing to the ^words spoken by 
way of oath by the prisoner when he ad- 
ministered the same, said. That he held a 
paper in his hand at the same time when 
he administered the oath, from which it 
was supposed that he read tlie words j yet 
held. That parol evidence of what he in 
fact said was suflicient, without giving 
him notice to produce such paper. Rex v. 
Moors and others, East, 45 G, 3. 

421 

8. And where the oath on the face of it did 
not purport to be for a seditious purposej 
yet held. That evidence might be given 
to shew that the brotherhood therein re- 
ferred to was a seditious society, ib, 421 

9. Wlierc the defendant in replevin made 

cognizance for two years and a quarter’s 
rent in arrearj and alleged that for a 
long time, viz. for two years and a quar^ 
ter, ending at Christmas, 1803, the plain-* 
tiff held and enjoyed the premises as tenant 
thereof to A. B. by virtue of a certain de- 
mise, &c. j to which the plaintiiF pleaded 
in bar, that he did not hold and enjoy the 
premises as tenant thereof to A. B, by 
virtue of the supposed demise modo et 
forma, — it is sufTicient to entitle the de- 
fendant to a verdict on such issue, if he 
prove that the plaintiff held of A, B. from 
the 23d of Dec, 1801, and to recover for 
two years, rent only. Forty v. Imber, E, 
45 G, 3. 434 

10. A Government storekeeper, resident in 


Antigua, transmitting false vouchers to 
his agent in London, who delivered them 
at the custom-house there, unknowing of 
the fraud, is indictable in London, as if 
for his own act there. Rer v. Munion, 
sittings after Mich, Term, 1793, citec^ln 
Rex V. Johnson, J. T. 45 O, 3. 990 


EXCESSIVE DAMAGES, 

See New Trial, No. 1. 


EXCISE. 

There lies ik> appeal to the Seasionsj iksom 
a conviction by two justices, upon the 
stat 42 G.3. c. 38. s, 30. for wetting corn 
in a certain stage of the process of malt- 
ing; for the clauses of appeal, in former 
excise laws, to which there is a geneiral 
reference in this Act, extend not to con- 
victions for penalties by two justices. Rex 
V. Shone, T, 45 G, 3. 614 


FACTOR, 

See Principal and Factor, 


FELONY, 

See Indictment, No. 2. 


FINE, 

See Condition, No. 1 ; Copyhold, No. 1. 

FIRE INSURANCE 

By a policy, under seal, referring to certain 
printed proposals, a fire-office insured 
defendant’s premises from 11th of Vok, 
1802, to 25th Dec. 1803, for a cer- 
tain premium, which was to bepaid yearly 
on each 25th of Dccmh^i ana tneinsur- 
2K2 ftnee 
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once was to continue " so long as 
the insured should pay the said premium 
at the said times^ and the office should 
agree to accept it and, by the printed 
proposals, it was stipulated that the in- 
sured should make all future payments 
annually at the office, within 15 days 
after the day limited by the policy, upon 
forfeiture of the benefit thereof ; and that 
no insurance was to take place till the pre- 
mium were paid}** and by a subsequent 
advertisement (agreed to be taken as part 
of the policy) the office engaged, that 
all persons insured there ** by policies for 
a year or more, had been, and should be, 
considered as insured for 15 days beyond 
the time of the expiration of their poli- 
cies;*’ yet held, notwithstanding this 
latter clause, the assured having, liefore 
the expiration of the year, had notice from 
the office to pay an increased premium for 
the year ensuing, otherwise they would 
not continue the insurance ; which the as- 
sured had tefusedf — that the oflice was 
not liable for a loss, which happened 
within 15 days from the eipiration of the 
year for which the insurance was made, 
though the assured, after the loss, and 
before the 15 days expired, tendered the 
full premium which had been demanded. 
The effect of the whole contract, &c. 
taken together, being only to give the 
assured an option to continue the assur- 
ance or not during 1 5 days after the ex- 
piration of the year, by paying tlie pre- 
mium for the year ensuing, notwithstand- 
ing any intervening loss, provided the 
office had not, before the end of the year, 
determined the option, by giving notice 
that they would not renew tlie contract. 
ISalvin v, JameSj T. 45 G, 5. 571 


FORMA PAUPERIS. 


The lesdOf of tlie in ejectment 

suing in forma pauperh, will be disjwu- 

r red in case of vexatious delay. Doe 
Leppingwell, sning in Forma Pauperis, 
V. Trmel, Easter, 45 G. 3, 505 


FRAUDS, STATUTE OF. 

1. A memorandum signed by the defend- 

ants, whereby they agreed to give so 
much for goods, takes the case out of the 
17th sect, of the stat. of frauds, though 
not signed by the seller, nor expressing 
any consideration for the defendants’ pro- 
mise, otherwise than by inference from 
their own obligation. Eger ton v. Mat- 
thews, II 45 G. 3. 207 

2. One who has contracted with the ow'iier 

of a close for the jiurchase of a growing 
crop of grass there, for the purpose of 
being mown and made into hay by the 
vendee, has such an exclusive possession 
of the close, though for a limited pur- 
pose, that he may maintain trespass qu.cl. 
fregit against any person entering the close 
and taking the grass, even witli the assent 
of the owner ; but this being a contract of 
.sale of an interest in or conveDiing land is 
voidable by. the 4th section of the stat. of 
frauds, 29 Car. 2. c. 3. if not reduced to 
writing, and may be discharged by parol 
notice from the owner before any jiart 
execution of it. Crosby v. ICadsworth, 
T. 45 G 3. b‘()2 

3. The first section of the statute of frauds 
as construed by the second, is meant to 
vacate parol leases, 8:e. eoineying a 
greater interest in land than for three 
years, and whereon a rent is reserved, ib. 


FIUUDULENT CONVEYANCE 
TO DEFEAT CREDITORS. 

One, who had a life interest in a settled es- 
tate of his wife (both of whom were aged) 
of at least 3000L a year, whereof the 
ultimate reversion on failure of issue 
male (of w hich there wits none) was in 
her, and having furniture and ])ictures, 
&c. in his immsion of not less than 
SOOO/. value, — being pressed by his cre- 
ditors^ in pursuance of an agreement with 

hi^ 



AN INDEX TO THE PRINCIPAL MATTERS. 


655 


his wife, conveyed all that his property 
to trustees (who had married liis two 
daughters,) for the benefit of his wife and 
daughters, and subject to his wife’s future 
appointment : in consideration whereof, 
the w ife discharged him of above 3000/. 
before raised on the estate, principally 
for his use, and enabled the trustees to 
raise out of her estate 12,000/. more for 
the benefit of her husband’s creditors, hut 
subject to the appointment of him, his 
executors, and also covenanted to 
levy a line, which was levied a year after- 
w^ards ; and the husband covenanted to 
deliver an inventory of the goods to the 
trustees within six months ; whicli was 
not done : and after the conveyance, the 
Inisband continued to use the furniture, 
ike. in tlie house as before ; and was soon 
afterwards sued by several of the creditors, 
whose executions against such goods were 
satisfied by him, without setting up the 
trust deed, or resorting to the trust fund ; 
but money >vas raised on it afterwards 
forotlicr creditors : and above two years 
after the deed, the luisband being sued 
by the plaintiff, a creditor before that 
time, the trust deed was set up in bar of 
the levy upon the goods in the house, 
and tlie sherifl’ returned tiulla bona; and 
upon an action brought for a false return, 
lield, Tliat in consideration of the ques- 
tion, Whether this were a bond fide 
transaction, or a contrivance to defeat 
creditors, and therefore void at common 
law, or l}y the stat. 13 Eliz, c. 5 ? — it 
is material to submit to the jury ** the re- 
lative value of the property withdrawn 
from the reach of the creditors, in pro- 
portion to tlic amount of their demands 
at the time, and the value and tangibility 
of that sui)stituted in its place,” in aid 
of the conclusion tliat the deed w'as co- 
venous against thefii ; and therefore a 
verdict for the plaintifi', founded princi- 
pally on these concomitant circumstances : 
1. The previous embarrassment of the 
husband ; 2d, The want of notoriety of 
the conveyance at the time 3 3d, The 
want of an inventory ; 4th, The continu- 
ance of the husband’s possession, though 
consistent with the deed, yet without 
notice of the change of property 5 and, 
5th, The appropriation, by the husband. 


of a part of the money raised by the trus- 
tees to his own use, without objection 5 
— was set aside; and a new trial granted, 
to bring the question more fully before 
the Court and jury as to the good faith 
of the transaction, and the value of the 
consideration, and its availability to the 
creditors. Dewey v. Baynton, Bart. Hil. 
45 G» 3. 2^7 


FREEHOLD. 

Things annexed to by Licence. 

See Bridge, No, 1 ; Tresspass, No. 1. 


FREIGHT, 
Sec Lien, No. 4. 


GREENLAND FISHERY, 
See Impressing, 


HEARSAY, 

See Evidence, No. 2. 

HUSBAND AND WIFE, 

See Elcldeme, No. 2; 

Fraudulent Conveyance, ^c. 

1 . Where husband ^nd wife entered into a 
deed with trustees, whereby the husband 
covenanted with the trustees (to whom 
certain annuities were transferred, one 
payable to his wife absolutely, and another 
for so long a time as she should live with 
her husband,) That they should apply 
the first, and an equal annuity in lieu of 
the second, to be paid by the husband 
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4o the it^pataie use of the ivife^ in case 
^hhe should live apart from her husband 
itnth the approbation of the trustees; 
and the husband also covenanted^ in case 
of future differences^ to permit the wife 
to live separate from him, if she should, 
on that account, find it necessary ; and 
the deed contained a clause, that in case 
of separation with the approbation of 
the trustees, certain of the children should 
live with and be educated by the wife 
for a certain period ; and that she might 
visit the others at His house, especially 
when ill, so as to require the attention of 
a mother ; and it also contained other 
clauses, providing certain things in case 
of such separation as aforesaid : held. That 
such a deed did not preclude the husband 
from maintaining an action against the 
defendant for an act of adultery, proved 
to be committed while the wife was in 
fact living apart from her husband 3 for if 
there were no approbation of the trustees 
to the separation, which must be taken to 
be the case, as none was proved, then this 
was not such a separation as the husband 
consented by the deed, according to the 
true construction of it : and if the sepa- 
ration were with the approbation of the 
trustees, then the husband, not having 
given up all claim to the comfort, so- 
ciety, and assistance of his wife (for the 
interests of the children were provided 
for as well as the separation of the 
parents during such approbation,) the 
case is not brought within the principle 
of the decision in Weedon v. Timbrell; 
allowing that to be law to the extent 
of the case there decided. Chambers v. 
Caulfield, Hit, 45 G. 3. 244 

2. The Court are not restrained from grant- 
ing a new trial in case of crim, con. for 
excessive damages if they be satisfied that 
the jury acted under the infiuence bf 
undue motives, or of gross error, or mis- 
conception of the subject. ib. 


IMPRESSING. 

An apprentice in the Greenland Fishery 
is no otherwise exempted from being im- 
pressed than under the general Act of 13 
G, 2. c. 17. which exempts all persons 
from being impressed before the age of 
18 j and every person who, not having 
before used the sea, shall bind himself 
apprentice to serve at sea for the first 
three years of such apprenticeship, 
parte Brocice, HU. 45 G. 3. 238 

INDEMNITY. 

The stat. 6 Geo. 2. c. 31. only authorizes 
parish-officers to take security from the 
putative father of a bastard child to in- 
demnify the parish 3 and therefore where 
they had taken a promissory note absolute 
for a sum certain, to which there was a 
plea of tender of a lesser sum, as the 
amount of the charge actually sustained 
by the parish ; which tender was found for 
the defendant : held, That the plaintiffs 
could not recover further upon the note. 
Cole and others v. Gower and Figgoti, 
m45 6\3. 110 

INDICTMENT AND 
INFORMATION. 

See Conviction, Nuisaiice. 

1, Threatening by letter or otherwise to 
put in motion a prosecution by a public 
officer to recover penalties for selling 
FryorHs Balsam without a stamp (which 
by stat. 42 Geo. 3. c. 36. is prohibited to 
be vended without a stamped label,) for 
the purpose of obtaining money to stay 
the prosecution, is not such a threat as a 
firm and prudent man may not be ex- 
pected to resist, and therefore is not in 
itself an indictable offence at common law, 
although it be alleged that the money 
was obtained, — ^no reference being made 
to any statute which prohibits such at- 
tempt. Rex v. Southerton, HU. 45 G. 3. 

126 

% But it seems that such an offence is 

indict- 
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indictable upon the stat. 18 EUz. c, 5. 
s. 4. for Regulating common informers ; 
which prohibits the taking of money, 
without consent of Court, under colour 
of process, or without process, from 
any person, upon pretence of any offence 
against a penal law. Rex v. Southerton, 
mi, 45 G, 3. 

3. But no indictment, for any attempt to 

commit such a statutable misdemeanour, 
can be sustained as a misdemeanour at 
common law, without at least bringing the 
offence intended within, and laying it to 
be against the statute. ib. 

4. Though if the party so threatened had 

been alleged to be guilty of the offence 
imputed within the statute imposing the 
duty, and creating thfe penalty, such an 
attempt to compound and stifle a 
public prosecution, for thesake of private 
lucre, in fraud of the revenue, and agjiinst 
the policy of the statute which gives 
the penalty as auxiliary to the revenue, 
and in furtherance of public justice j for 
example’s sake, iniglit also, upon general 
principles, have been deemed a sufKcient 
ground to sustain the indictment at 
common law. ib, 

5. Public uflicers indicted for enabling ac- 
countants with the i)ay-oflice to pass 
false accounts in fraud of the revenue. 
Rf v V. Ikmbridfre and Powell, West^ 
minster Sittings after Trin, Term. 1803, 
cited in Rex, v. iSoutherion, HU. 45 G. 3 . 

13G 

6 . The Court refused to grant a rule nisi 

for a new trial, after a verdict for the 
defendant upon an indictment for non- 
rci)air of a church-yard fence j which 
was moved on the ground of the verdict 
being against evidence. Rex v. Reynell, 
Clerk, E. 45 G. 3. • 315 

7 . The stat. 37 G. 3. c. 1^3. makes it 
felony for any {}erson, in any manner or 
form whatsoever, to administer, &c. any 
oath purporting or intended to bind the 
party to engage in any seditious purpose, 
or to disturb the public peape, or to be 
of any society, &c. formed for any 
such purpose, &c. or not to inform or 
give evidence against any associate, &C .5 
and by s. 4. it shall not be necessary, 
in an indictment for any such offence, to 


set forth the words of the oath ; hot It 
shall be sufficient to set forth the purport 
of it, or some material port thereof: 
held. That an indictment, charging that 
the defendants administered to J, M. on 
oath, ‘intended to bind him not to 
inform or give evidence against any 
member of a certain society, formed to 
disturb the public peace, for any act or 
expression of his or theirs," &c. is good, 
without alleging the tenor or purport ot 
the oath to be set forth, and without 
shewing in what nuinner the public 
peace was meant to be disturbed by such 
society. Rex v. Moors and others, E. 
45 G. 3. 419 

8. Where the witness, swearing to the 

words spoken by way of oath by the 
prisoner, when he administered the same, 
said. That he held a paper in his hand at 
the same time when he administered the 
oath, from which it was supposed thkt he 
read the wowlsj yet held, That parol 
evidence of what he in fact said was suffix 
cient, without giving him notice to pro- 
duce such paper. ib, 419 

9 . Where the oath on the face of it 
did not purport to be for a seditious pur* 
j>osc, yet held that evidence might be 
given to shew that the brotherhood 
therein referred to was a seditious gociet\ 

a 

10 . An endeavour to provoke another 

to commit tlie misdemeanour of sending 
a challenge to light, is itself a misrie 
meanour indictable ) particularly when 
such provocation was given by i 
writing, containing libellous matter, am 
alleged in the prefatory part of the io> 
dictment to have been done with inten 
to do the party bodily harm,' and to break 
the King’s peace j the sending sucl 
writing being an act done towards pro 
.curing the commission of the misde 
meanour meant to be accomplished. Re 
v. Phillips, E. 4p G. 3. i6 

11 . Where an evil intent accompanying 
an act is necessary to constitute such ac 
a crime, the intent must be alleged in th j 
indictment and proved 5 though it b | 
sufficient to allege it in the prefetory par \ 
of the indictment. But where the ac 
is, in itself unlawful, the law infers a 



AN INDEX TO THE PRINCIPAL MATTERS, 


evil intent, and the allegation of such in- 
tent is merely matter of form, and need 
not be proved by extrinsic evidence on 
the part of the prosecutor. Rex v. Phil-^ 
lips, E. 45 G. 3. 434 

INDORSEMENT ON 
CANCELLED INSTRUMENT. 

See Ship Register Acts, 


INSOLVENT DEBTORS’ ACT. 

One who was charged in custody on mesne 
process j for a sum exceeding 1500^. on 
the 1st of January, 1804, is not en- 
titled to be discharged under the Insol- 
vent Debtors’ Act of the 44 G. 3. c. 108, 
though the debt were afterwards reduced 
by verdict to a sum which, together with 
the costs, did not amount to 1500/. 
Ex Tparie Chiffench, E, 45 G. 3. 347 

; INTERLOCUTORY 
JUDGMENT. 

See Error, No. 1. 


INSURANCE. ^ 

--Of Life, 

See Evidence, No. 2, 

«i-Agmnst Fire, 

See Fire Insurance, 

\ 

1» A policy of insurance on a ship on a 
certain commercial voyage, vjiih or with- 
out letters of marque, giving leave to the 
assured to chaxe, capture, and man prizes, 
however it may warrant him in weighing 

> andior, while waiting at a place in the 
course of the commercial voyage insured, 
for the purpose of chasing an enemy 
who had before anchored at the some 


place in sight, of him, and was then en- 
deavouring to escape, will not warrant 
him, after the capture, and in the 
course of the further prosecution of the 
voyage, in shortening sail and laying to, 
in order to let the prize keep up with 
him, for the purpose of protecting her 
as a convoy into port in order to have her 
condemned, though such port were 
within the voyage insured, Lawrence v. 
Sydebotham, HU. 45 G. 3. 45 

2. Whether an insurance of a ship, with 
or without letter of marque, upon a cer- 
tain voyage and commercial adventure 
from A, to B. enables her lo chase, for 
the purpose of hostile attack, and capture 
any vessel she* may happen to descry in 
the course of the voyage insured, in 
whatever direction, or to any limit, and 
whether known at the commencement of 
such chasing to be an enemy or not ; or 
whether those words are to be confined 
to a leave to employ force only for the 
purpose of defence (including a liberty 
of attack and chase only, as fiir as they 
may be fairly supposed to promote ulti- 
mate security) must, in the absence of 
any legal decision as to their construction, 
depend upon the received practice and 
known sense of commercial men, if any 
such received practice there be in the 
use of them j and therefore the cause 
was referred to another trial to ascertain 
the commercial usage and practice in 
that respect : but at any rate, such words 
do not appear to authorize direct 
cruising out of the course of the voyage 
in search of prize. Parr v. Anderson, 
mi. 45 G. 3. 202 

3. Upon an insurance on profits valued at 
400/. where the plaintiff declared as for 
a total loss, and it appeared that after a 
shipwreck, by which many of the slaves, 
on the profits on whom the insurance was 
made, w^ere lost, but the remainder 
reached the market, and were sold j and 
it did not appear what profit was made 
of them ; though it was found that the 
produce of those who were sold did not 
give a profit upon the whole adventure : 
held. That the plaintiff was not entitled 
to recover. — Hote, The whole adven- 
ture was a voyage from Liverpool to 

Africa, 
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Africa, and from thence to the West 
Indies, but the profits were only insured 
from St, VincenCs (after the ship’s ar- 
rival there) to her last port of discharge 
in the West Indies, Hodgson v. Glover, 
E. 45G.3. 316 

4. Where a policy described the insurance 
to be on goods on board the ship 
called The American Ship President-,'* 
this was taken to be all name of the ship, 
and not a warranhj of her being an 
American ship called The President, And 
wliere the policy after such name had the 
words, or by whatever other name the 
same ship should be called," it was holden 
to be no variance that the real name of 
the ship was The President, the identity 
of the ship meant to be insured with that 
name being proved. Le Mesurier v, 
Vaughan, G. [\, 382 

Hall V. Moliiieaux, at Guildhall, 1774. cor. 
Lee, C. J. S. P. cited. ib. 385 


JOINDER IN ACTION. 


1. A count stating that the plaintiff hal 
delivered a note to the defendant, to get 
it discounted or account with the plaintiff 
for the money raised on it ; and that the 
defendant received the note for that pur- 
pose, but intending to flefraud the plain- 
tiff, had not, though requested, ac- 
counted with him, &c. is laid in tort 
(whether formally or not in its frame) 
and not in assumpsit : and no objection 
can be taken upon a general demurrer 
to the whole declaration, because such 
count was joined with a count in trover. 
Samuel v. Judin, in Error, E. 45 G, 3. 

333 

2. A count upon a promise to the plaintiff, 

as administratrix, for goods sold and 
delivered by her after the death of the 
intestate, may be joined with a count upon 
an account stated with her as adwinisfra- 
trix; for the damages and costs when 
recovered would be assets. Cowell and 
Wife, Administratrix, v. Watts, E, 45 
G. 3. 405 


IRELAND,' 

See Jurisdiction, 

JURISDICTION. 

1. Every plea to the jurisdiction of the 

court ought to give some other ctmrt by 
which the matter may he tried. There- 
fore it is not sufficient for a native of 
Ireland, fiharged with the publication of 
a libel in Middlesex, to plead to the ju- 
risdiction of B. It. that Ireland before 
the Union was governed by its own laws, 
and not by the laws of Great Britain; 
ami that since the Union, it is yet 
governed by its own law’s, &c. ; and that 
there always have been and now arc 
courts and jurisrlictions in Ireland, dis- 
tinct from those in G. B. and competent 
to the trial of all offences committed by 
the natives resident there j and that the 
defendant is a native of and was resident 
in Ireland jit the time of the offeuce al- 
leged ; and that the subject matter of 
the supposed libel related to things in 
Ireland for the objecticjn, if any, going 
to the total want of jurisdiction in any of 
the courts of this j)art of the kingdom to 
try the defendant for such an offence, it 
.should either be taken advantage of by 
plea in bar, or by evidence under the 
general issue. Ilex v. the Hon. R. John- 
son, T. 45 G. 3. .583 

2. A government store-keeper, resident 

in Antigua, transmitting false vouchers 
to his agent in London, who unknowing* 
of the fraud delivered them at the cus- 
tom-house in London, is indictable in 
London, as if for his own act there. Rex 
v. Mnntori, Sittings after Mich, Term, 
1793. 590 

JUSTICES OF PEACE, &c. 

— — Order of, — See Poor Relief. 

Replevin is not an action within the stat. 
24 G. 2. c, 44. s. 6. which protects con- 
stables, &c. (and, amongst others, parish 
officers distraining for a poors* rate), 
acting under a magistrate’s warrant from 

any 
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any action, until demand made or left at 
their usual place of abode, &c. by tlic 
party intending to bring such action, &c. 
yietcher v, fViikins and Others, HU, 45 
G. 3. 083 


Land, sale of. 

Sec Assumpsit, No. 3. 

LANDLORD AND TENANT, 

See Poor Relief, No. 3. 

LEASE. 

1 . The mere cancelling^in fact of a lease is 
not a surrender of the term thereby 
granted within the statute of frauds, 
which requires such surrender to be by 
deed or note in writini^, or by act or 
operation of law. Nor is a recital in a 
second lease, that it wtis granted in [)art 
consideration of the surrender of a prior 
lease of the same j)remises, a surrender 
by deed or note in writing', of such prior 
lease ; it not purporting in the terms of 
it to be of itself a surroiuler or yielding 
up of the interest, though in some in- 
stances the acceptance of a second lea.se 
for part of the same term before <le- 
mised may be a surrender of such prior 
term by operation of law ; and this even 
though the second lease be voidable, if 
it be not merely void ; but where tenant 
for life with a special power of leasing 
reserving the best rent, in consideration 
(as recited) of the surrender of a prior 
term of years (of which abwe 50 
were unexj)ired), and certain charges to 
be incurred by the tenant for repairs and 
improvements, &c. granted to him a new 
lease of the premises for 99 yeiirs, by 
virtue of the power reserved to her, or 
any other power vested in, or in anywise 
belonging to her ; which new lease was 
void by the power for want of reserving 
the best rent j held. That the second 
lease, which was intended and ex- 


pressly declared to be granted by virtue 
of and under the power, and beirig ap- 
parently not intended by the parties to be 
carved out of the estate for life of the 
lessor, being void under the power, should 
not operate in law as a surrender of the 
prior term, as passing an interest out of 
the life-estate of the grantor, contrary to 
the manifest intent of the parties 3 and 
consequently that the prior term, thoiigli 
the indenture of lease were in fact can- 
celled and delivered up when the new 
lease was granted, might be set up by 
the tenant of the premises in bar to an 
ejectment by the remainder-man after 
the death of tenant for life : however 
such second lease might have operated by 
way of estoppel as against the lessor 
during her life. Roc d. The Earl of Berke^ 
ley v. The Archbishop of York, H. 45 
0.3. 8 

2 . A. agreed to let her house to B. 
during her life, supposing it to be oc^ 
ciipied by B. or a tenant agreeable to A.” 
and “ a clause was to be added in the. 
tease f to give A's sou an option to 
possess the house when of age : held. 
That this was only an agreement for a 
lease, and not a perfect lease j the latter 
clause shewing it to be executory : and 
that a lease granted in ])ursuance of such 
agreement would only inure for the joint 
lives of A. and B. : and therefore, that 
B. having continued in possession of the 
premises under the agreement to the 
time of his death, his interest then deter- 
mined ; and that A. might maintain 
ejectment against /?.’s executrix Avho 
had possessed herself of the premises. 
Doc d, Bromjidd v. Smith, T. 45 G. 3. 

530 


LIBEL, 


See Jurisdiction, No. 1. 


LIEN. 

1 . The lien of a common carrier for his 
general balance, however it may arise 

in 
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in point of law from an implied agree- 
ment to be inferred from a general 
usage of trade, proved by clear and sa- 
tisfactory instances sufficiently numerous 
and general to warrant so extensive a 
conclusion affecting the custom of the 
realm, yet it is ,not to be favoured, nor 
can be supported by a few recent in- 
stances of detention of goods by four 
or five carriers for their general balance : 
but such a lien may be inferred from 
evidence of the particular mode of dealing 
between the respective parties. Hush forth 
and Another^ Asur^nves of H. and IV. 
liushfvrth^ V. IJadJieldj T, 4*2 (i. 3. 

511) 

• 

2. The dyers at Halifax were found by 

verdict to have no lien for ihcir general 
balance j and, tliercforc, the Court held. 
That they could not retain for the price 
of dying any other than the particular 
goods dyed, or at most only for the 
dying of such goods as were delivered 
to tiicni at one and the same time under 
one entire contract,; but certainly not for 
different parcels delivered at several 
times, which they haj)pcnc(l to collect in 
their hands at one time, and some of 
whicli tliey liad afterwards parted with 
without obtaining payment, (’lose and 
Another y Assig7iees of Riddrdl, v. fValer^ 
house and Others, T. 42 G, 3. 523 

3. A vendor has a general lien for the 

price of the good.s sold while in his 
possession. Hanson and Another, A.s- 
sii^necs of Watlaec and Hawes, v. Meyer, 
f. 45 G. 3. (ill 

And vide Vendor and Vendee. 

• 

4. One having purchased of the consignee 
all the tar on board a ship, under two 
bills of lading, and having obtained de- 
livery from the captain of the greater 
part of the goods under one of the bills 
of lading, the captain has a lien on the 
rest of the tar under the other bill of 
lading for the freight of the whole : and 
this, thougli some of it had been removed 
into a lighter alongside of the ship sent 
by the vendee, which the captain after- 
wards fastened to the ship’s side. So^ 
dergreny. Flight, Guildhall Sliilngs after 


Tfin. 1796, cor. Lord Kenyon, C. J. 

cited in Hanson v. Meyer. 6^3 

LIFE INSURANCE, 

See Evidence, No. 2. 

LIMITATIONS, STATUTE OF. 

See A V lion on the Case, No. 2. 

1. Where the ancestor died seised, leaving 

a son and daughter infants, and on the 
death of the ancestor a stranger entered, 
and tlic son soon after went to sea, and 
was supposed to have died abroad witliin 
age : held. That the daughter was not 
entitled to 20 years to make her entry 
after the death of her brother, but only 
to 10 years ; more than 20 years liaving 
in the whole elapsed since the death of 
the person last seised. Doe d. George 
and Frances his wife v. Jesson, H. 4.5 
G. 3. SO 

2. Wliere the plaintiff complained of a 
plea of trespass ; for that the defendant 
with force and arms assaulted and seduced 
the plaintiff’s wife, wherebij he lost the 
comfort of her society, ike. against tlic 
peace, ike. to his damage, kc. whether 
this be trespass or case (and former au- 
thorities have considered it to be casCy) 
at any rate a plea of not guilty infra 
sex annos is good on general demurrer. 
Maefadzen v. Olivant, E, 45 G. 3. 

337 


MALT, 

See Exi^se, No. 1. 

MANDAMUS, 

See Atlorney, No. 1. 

1, Upon affidavits that one of two can- 
didates for an office had a majority only by 
means of illegal votes, the court granted 

a man* 
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a mandamus to the corporation to admit 
and swear in the other, who appeared 
upon^he affidavits to have the greater 
number of legal votes : and this, al- 
though the first was admitted and sworn 
into the office 3 there being no other 
specific, or at least no other such conve- 
nient mode of trying the right. Rex v. 
the Corporation of the Bedford Level, E. 
45 G .3 356 

2. A mandamus lies to the lord and steward 
of a manor to admit one to a copyhold 
tenement who has a prim a facie legal 
title, in order to enable him to fry his 
right, though equity had before refused 
to comj)el the lord to admit him for want 
of his shewing an equitable right to the 
property : but if there be a claim of a 
previous fine (luc to the lord in rcsj)ect of 
the ancestor from whom the party claims, 
the rule will only be granted on payment 
of such fine or fines as shall be due. Hex 
v, Coggan and Another, East, 45 G. 3 . 

131 

3. A similar mandamus was just before 

granted to tlie Duke of Leeds to admit 
Mr. ConoLlij to certain customary tene- 
ments in the manor of Wakefield in 
Yorkshire, to enable him to try his title 
thereto. ib, 432 


MARKET-TOLL. 


An action on the cjise by the owners of a 
market, who had a prescriptive right of 
toll on all corn brought into the market to 
be sold, and there sold 3 alleging that the 
defendani intending to ileprive them of 
their toll, fraudulent I y bought corn in 
the market by sample^ knowing that the 
commodity was not there in bulk at tlie 
time of the sale, whereby the plmntifTs 
were prevented from taking their toll 5 is 
not sustained by evidence of the mere 
fact of such purcliJise by sample in* the 
market, though with knowledge of the 
plaintiffs’ claim of toll, coupled with 
the fact of not paying the toll on de- 
mand afterwards when the corn was de- 
livered to the defendant in the same 


borough but out of the market ; for non 
constat that the corn would otherwise 
have been brought into the market, or 
that the defendant did any act to induce 
the owner of it not to bring it there in 
the first instance. Neither will the fact 
of such pun;hase by snmple in the 
market, though coupled with the subse- 
quent delivery out of the market, sustain 
a count for toll as for corn brought into 
the market and there sold. The Bailiffs, 
8ic, of Tewkesbury v. Diston, B. 43 G. 3. 

438 


MARQUE, LETTERS OF, 
See Insurance, No. 1, 2. 


INIONEY, 
See Stocks, 


NAME. 

Where a policy described the insurance to 
be on goods on board the sliip called 
The American ship President this was 
taken to be all name of the ship, and not 
a warranty of her being an American 
ship called The President ; and wlicrc 
the policy after such name had the words, 
or by whatever other name the same ship 
should be culled it was holden to be no 
variqnce that the real name of the ship 
was The President 3 the identity of the 
ship meant to be insured with that name 
being proved. Le ]\Ie,si(ricr v. Vaughan, 
F., 45 G. 3. 382 

Hall V. MolineaitXy at Guildhall in 17/4, 
cor. Lee C, J. S. 1*. cited. ib. 385 

NAVY AGENTS. 

Section 30 of the stat. 31 G, 2 . c. 10 . 
which inflicts a penalty of 50/. on navy 
agents demanding, taking, or retaining 

more 
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iTiore than Grf. in the poun<l for rccciciufr 
and paying over in wages f &c. to nny offi^ 
cer^ seaman, or other person in the royal 
navy, and for all their trouble and alien- 
dance in relation thereto, is not confined 
to inferior officers and seamen, as many 
of the provisions of the statute are ; and, 
therefore, navy agents demanding and 
receiving of a lieutenant in the navy more 
than 6'c/. in the pound upon tlie sum in 
fact received and paid over to him by 
them, though not more than fid. in the 
pound upon the ^vh()le account of debtor 
and creditor, including sums drawn for 
by the lieutenant himself upon the navy- 
oifice, and paid and carried to his ac- 
count by tliat ollice, (which is autho- 
rized by stat. ST) (» . 3.^ c. J)4. making 
special })rovision for paying the wages, 
8:c. of commissioned otficers,) are liable 
to the penalty ; ami the latter Act is not 
a repeal of tlie former provision as to the 
payment of wages, tkc. of commissioned 
officers, flulsh v. Toulinin, T. 4.') 6-. 

541 


NEW TRIAL. 

Tiie Court arc not restrained from grant- 
ing a new trial in a case of crim. eon. for 
excessive damages^ if they be satisfied 
that the jury acted under the influence of 
undue motives, or of gross error of mis- 
conception of the sidyect. Chambers v. 
Caulfield, IL 45 G. 3. ‘2l4 

The Court refused to grant a rule nisi 
for a new trial after a verdict for the de- 
fendant upon an indictment for non-re- 
pair of a clnirchyard fence, which was 
moved on the ground of the verdict being 
against evidence. Bex v. BeynelL Clerk, 
i:, 45 G. 3. 315 


NOTICE TO QUIT. 

Under ati agreement by a tenant of a 
farm to enter on the tillage land at 
Candlemas, and on the hoifte and all other 
tlie premises at Lady-day following, and 
that when he left the farm he should 


tpiit the same according to the times of 
entry as aforesaid,"' and the rent was 
reserved half-yearly at Michaelmas and 
Laihhday : held. That a notice to quit 
delivered half a year before Lady-day, 
but less than half a year before 
was good ; the taking being in substance 
from Lady-day, with a privilege for the 
incoming tenant to enter on the arable 
land at Candlemas for the Sfdcc of plough- 
ing, tkc. Doe d. Slrickland v. Spence, If. 
45 G. 3. 120 

2. It is said that three months’ notice to quit 
lodgings is sulficicnt, per Lord Mans- 
field, C..J. in Throgmorton d, fVoodby v. 
friulpdalc, 11 11. 11. 9 6’.:;. ib, 

NUISANCE. 

A wagoner occupying one side of a public 
street in a city, before his warehouses, 
in loading and unloading his wagons for 
several hours at a time, both day and 
night, and having one wagon at least 
usually standing before bis warehotises, 
so that no carriage could pass on that side 
of the street, and sometimes even foot- 
passengers were incommoded by cum- 
lirous goods lying on the ground on the 
same side ready for loading, is indictalile 
for a public nuisance, although there 
were room for two ciirriages to pass on 
the opposite side of the street. Bex v. 
Bussell, E, 45 0. 3. 427 


OATHS, UNLAWFUL, 

See Evidence, No. 7 > ^ j Indictment, No. 

OFITCE AND OFFICER, 

See Deputy j Mandamus, No. 1 ^ Quo 
IVarranto, No. I, 2. 

ORDER OF JUSTICES, 

See Boor BeVuf 


PARISH 
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PARISH and PARISH OFFICERS, 

See Bastard, No- 1 ; Justice of the Peace, 
8ic. No, i } Replevin, No. 1. 


PEIUURY. 


1. Upon an indictment for perjury, in 

falsely taking the freeholder’s oath at an 
election of a knight of the shire in the 
name of J. W. it appearing by compe- 
tent evidence that the freeholder’s oath 
was administered to a person who jiolled 
on the second day of the election by the 
name of J. W, who swore to his freehold 
and place of abode ; and that there was 
no such person j and that tlie defendant 
voted on the second day, and was no free- 
holder : and some time afterwards boasted 
that he had done ilia trick, and was not 
paid enough for the job, and was afraid 
he should he pulled for his had vote ^ and 
it not appearing that more than one false 
vote was given on the second day’s poll, 
or tl\at the defendant voted in his own 
name, or in any other than the name of 
J. IF- J held, That there was sufficient 
evidence for the jury to presume that the 
defendant voted in the name o/ J. W. and 
consequently to find him guilty of the 
charge as alleged in the indictment. Rex 
V. Thomas Price, (Uias John IVri^ht, E. 
45 G. 3. 323 

2. The punishments directed by the stat. 

21 0. 2. c. 18. to be inflicted upon per- 
jury, in falsely taking the freehohler s 
oath at an election of a knight of the 
shire, and cumulative under the stat. 
5. Eliz. c. 9. s. 6. and 2. G. 2. c. 25. 
s. 2. to which the first-mentioned statute 
refers. ^ ib, 

PLEADING. 

See Replevin, No. 2, Trespass. 

1. A count stating that the plaintiff had 
delivered a note to the defendant, to get 


it discounted, or account with the plain- 
tiff for the money raised on it, and that 
the defendant received the note for that 
purpose 5 both intending to defraud the 
plaintiff, had not, though requested, ac- 
counted with him, &c. is laid in tort 
(whether formally or not in its frame) 
and not in assumpsit ; and no objection 
can be taken upon a general demurrer to 
the lo/jo/e declaration, because such count 
was joined with a count in trover. <S’a- 
muel V. Judin, in Error, E, 45 G. 3. 

333 

2. Debt lies for use and occupation ge- 

nerally, without stating the place where 
the premises lie, or any of the particulars 
of the demise. King v; Fraser, East, 
45 G. 3. 348 

3. Where the plaintiff complained of a plea 

of trespass, for that the defendant with 
force and arms assaulted and seduced the 
plaintiffs wife, ivherehij he lost the com- 
fort of her society, &c. tigainst the peace, 
&c. to his damnge, &c. Whether this 
be trespass or •ro.vc (and former authorities 
have considered it to be case,) at any 
rate a pica of not guilty infra sex annas 
is good on general demurrer, Mac^ 
fadzen v. Olivant, E. 45 G. 3. 387 

4. A declaration, charging that the defen- 

dant on such a day, and on divers other 
days and times, &c. made an assault on 
the plaintiff, held bad on special de- 
murrer, as one assault cannot be laid on 
different days. Erigiish v. Purser, E. 
45 G. 3. 395 

5. A count upon a promise to the plaintiff 

as administratrix, for goods sold and 
delivered by her after the death of the 
intestate may be joined witli a count 
upon an account stated with her as ad- 
ministratrix ; for the damages and costs 
when recovered would be assets. Cowell 
and Wife, Administratrix, v. Watts, E. 
45 G, 3. 405 

6. The general plea of bankruptcy, and the 
certificate given by stat. 5 G. 2. c. 30. 
s. 7. may be pleaded, without averring 
that the bankruptcy happened before the 
commencement of the suitj but if it 
appeared at. nisi prius that it happened 
after the action brought, it seems that 
the defendant cannot avail himself of 

the 
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the defence under such a general plea, 
whicli is only given by the statute in case 
any bankrupt who has conformed to the 
law shall afterwards be arrested or im- 
pleaded for any debt due before such time 
as he beciame bankrupt. Tower v. Ca- 
meron, East, 45 G. 3. 413 

7. Where the defendant in replevin made 
cognizance for two years and a ([uarter’s 
rent in arrearj and alleged that for a 
long time, viz. for two years and a 
quarter, ending at Christmas j 1803, the 
plaintiff held and enjoyed the premises 
as tenant thereof to A. B. by virtue of a 
certain demise, 8ce. ; to which the plaintiff 
pleaded in bar, that he did not hold and 
enjoy the j)remise8 as ^tenant tliereof to 

A. B. by virtue of the su])poscd demise 
modo et forma ^ it is sullieient to entitle 
the defendant to a verdict on such issue 
if he prove that the fdaintiff held of A. 

B. from the 23d of IJeaunber, 1801, and 

to recover for two years’ rents. Fortif 
V. Imbe}\ E. 45 0, 3. 434 

8. In assumpsit by the vendor against the 

vendee of land for not accepting it and 
paying the purchase-money, the plaintiff 
averred that he was seised in fee of the 
land, and that the defendant agreed to 
])urchasc it on having a good title , and 
that his title to the said land was made 
good, perfect, and satisfactory to the de- 
fendant, and that he, the plaintill^ had 
been always rcadij and willing, and offered 
to convey the lands to the defendant, but 
that the defendant did not pay purchase- 
money ; and, on demurrer, held. That 
such general allegation of title in the 
plaintiff, and that his title was inade .i^ood 
and satisfactory to the defendant, and that 
the plaintiff was ready and witling, and 
offered to vonvey to the defendant, were a 
sufficient performance of the agreement 
on his part to entitle him to recover for 
a breach of the defendant’s part in not 
paying the purchase-money. Martin v. 
Smith, T, 45 G. 3. 655 

9. In declaring upon a contract not under 
seal, consisting of several distinct parts 
and collateral provisions, it is sufficient to 
State so much of it as contains the entire 


consideration for the act, and the entire 
act or duty which is to be done (including 
the time, manner, and other circumstances 
of its performance) in virtue of siich con- 
sideration ; the breach of which act or 
duty is complained of j but such part of 
the contract which respects only the liqui- 
dation of damages after a right to them 
has accrued by a breach of the contract, is 
not necessary to he set forth in the decla- 
ration, but is only matter of evidence to be 
given to the jury »ii reduction of damages. 
Clarke v. Cray, Trin, 45 G. 3. 564 

10. Therefore, may bo maintained 

ill the common form of declaring against 
a carrier for the loss of goods which were 
of above 5/. value, and were not in fact 
paid for accordingly ; although it were 
jiart of the contract, proved by general 
notice fixed up in the carrier’s office and 
presumed to be known and assented to 
by the plaintiff that the carrier would 
not be neeoun table, for more than 51. for 
goods, unless entered as such, and paid for 
accordingly. i6. 

11. Every plea to the jurisdiction of the 

(’ourt ought to give some other Court by 
which the matter may be tried. There- 
fore it is not sufficient fora native of Ire- 
land, charged with the publication of a 
libel in Middlesex, to plead to the juris- 
diction of B, JR. that Ireland before the 
Union was governed by its own laws, 
and not by the laws of Great Britain, and 
that since the Union it is yet governed 
by its own laws, &c ; and that there 
always have been and now are courts 
and jurisdictions in Ireland distinct from 
those in G. B. and competent for the trial 
of all offences committed liy the natives 
resident there; and that the defendant 
is. a native of and was resident in Ireland 
at the time of the offence alleged ; and 
that the subject-matter of the sujiposed 
libel related to things in Ireland; for the 
objection, if any,*going to tlie total want 
of jurisdiction in any of the courts of 
this part of the kingdom to try the de- 
fendant for such an offence, it should 
cither be taken advantage of by a plea 
in bar, or by evidence under the general 
issue, Rex y. Johnson, Justice, Trin. 45 
G, 3. 683 

1 %. In 
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155. In debt on bond, conditioned to per- 
form an award, the plaintiff must assign 
a breach under the stat. 8 and 9 fV. 3. 
c. 1 1. and cannot have judgment for the 
penalty, and take out execution for the 
single sum aw^arded, though the measure 
of damages be ascertained by the award. 
fFelsfi V, Ireland, T. 45 G. 3. (513 


PLEDGE, 


See Principal and Factor, No. 1. 


POOR, 


See Bastard, No. 1. 


POOR-RATE, 
See Replevin, No. 1. 


Under a Local Act. 10 Ann, c. (5. for rating 
persons to the relief of the poor in Nor- 
wich for lands, &c. stock, and personal 
estates in the parish, &c. and vioncfj out 
at interest, they are not liable to be rated 
for government stocks or funds, which are 
no more than per[)ctual annuities, the 
principal of which can never be recalled 
by the holder Irom government, though 
redeemable at the pleasure of the latter. 
Rex V. The Churchwardens and Overseers 
of the parish of St. John Maddermarket, 
in Norwich, HU. 45 G. 3. 18^ 


estates) should state how much of the 
goods or rents of the fugitive should be 
seized by the parish officers ; and the 
subsequent order of confirmation by the 
Sessions should specify the quantum of 
relief to be appropriated out of the goods 
an<l rents so seized, and limit a period 
for such appropriation, supposing such 
prospective order to be good, and that 
the order is not to be confined to the 
discharge of expences already incurred 
by the parish. Stable v. Dixon, HU. 45 
6’. 3. 1(53 

2. And queer e, if the original order be de- 

fective in the particular mentioned, whe- 
ther the Se.ssions can make it good by an 
order of conlirmation directing the parish 
officers to receive 7/* Ib's- rent of the 
rents and profits,' Ssc. towards the discharge 
of the parish for providing for the party’s 
wife,” &c. ib, 

3. But, at any rate, a payment of one sum 

of 71. 1(5.9. is a sufficient compliance with 
such order, on the only ground of con- 
struction on which it can be supported ; 
and the tenant in whose hands tiic rent 
was seized cannot justify, in covenant 
by his landlord for rent in arrear, the 
retaining a second sum of 77. 1 (5.9. out of 
the second year’s rent, upon the suppo- 
sition that such order of Sessions extend- 
ed to enable the parish officers to receive 
so much annually out of the rents 5 for 
in that view the order would be bad in 
]a\v upon the face of it, as an indefinite 
order for the annual payment of such a 
sum, without any limitation of time, or 
until further order. ib. 


POWER. 


1 . The mere cancelling in fact of a lease 
is not a surrender of the tenant thereby 
granted, within the statute of frauds, 
POOR RELIEF. which requires such surrender to be by 

deed or note in writing, or by act or ope- 
ration of law j nor is a recital in a second 
1, An order of two justices founded on the lease, tiiat it grounded in part con- 
stat. 5 G. 1. c, S. (for providing for the sideration of the surrender of a prior 
families of absconding men out of their lease of the same premises, a surrender 

by 
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by deed or note in writing of such prior 
lease 5 it not purporting in the tenns of 
it to be of itself a surrender or yielding 
up of the interest ; though in some in- 
stances the acceptance of a second lease 
for part of the same term before demised 
may be a surrender of such [)rior term 
by operation of law j and this even though 
the second lease be voidable, if it be not 
merely void j but where tenant for life 
with a special power of leasing, reserv- 
ing the best rent in consideraLian (‘.is re- 
cited) of the surrender of a prior term of 
1)9 years (of which above 50 were uncx- 
pired) and certain charges to be incurred 
by the tenant for repairs and improve- 
ments, &c. granted to him a new lease of 
the premises for 1)9 ywirs by virtue of the 
power reserved to lietj or any other poiver 
vested in or in anijn isc helonirin!: to /icr, 
which new lease was void by the power 
for want of reserving the best rent : held, 
That the second lease, wliicli was in- 
tended and expressly declared to be grant- 
ed by virtue of and under the power; 
and being apparently not intended by 
the parties to be carved out of the estate 
for life ot the lessor, l)eing void under 
the power, should not operate in law as 
a surrender of the prior term, as passing 
an interest out of the life-estate of the 
grantor, contrary to the manifest intent 
of the parties : .and conseipiently that 
the prior term, though the indenture of 
letise were in fact cancelled and delivered 
up when the new lease was granted, 
might be set up by the tenant of the pre- 
mises in bar to an ejectment by the re- 
mainder-m.an after the death of tenant 
for life, however such second lease might 
have operated by way of estoppel .as 
against the lessor during her lifie. Roe d. 
The Earl of Berkeley v. The Archbishop 
of Yorkj Hilary 45 Geo, 3, 8 G 
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inent of it : held, Th.at W. took a vested 
tee, liable to be divested by the execution 
of his power of a[)pointment ; and fE, 
having contracted to sell the estate after- 
wards, by indentures of lease and release, 
to which he and his trustee were par- 
ties, after reciting the former convey- 
ance, the trustee, by direction of fV, did 
frrant, bari!^am, sell, and release ; and fV, 
did f^rani, bari^ain, sell, alien, release, 
ratify, and confirm, \i\\A direel, limit, 
and appoint totlic purchaser and his heirs 
all their estate, title, interest, use, trust, 
he. in law and ocpiity, subject to the re- 
served rent, and to the performance of 
covenants on the part of ft\ to be per- 
formed j and the pureliascr also cove- 
iKintcd with ft', to pay the sai<l rent, and 
to indemnify and save h'lni harmless: held. 
That the purchaser took the estate by the 
appointment of and not by conveyance 
from ft'.: the instruments (a lease and 
release) though more commonly and 
pro[)crly adapted to [)ass an interest, and 
containing words of grant for that [)ur- 
posc, yet professing in terms to be an 
appointment ; and the trustee having 
joined in it by tlie direction of IE. which 
was unnecessary if it had been intended 
that the purcliaser should t.ikc an estate 
derived only out of the interest of H\ ; 
an<l it being obviously for the benefit of 
the ])iirchiiser to lake by appointment ; 
and such {i])pc:iring upon tlie whole to 
have been the intention of the parties ; 
and held, in eonsecjiiencc, That the de- 
fendant (the heir, devisee, and executor 
of the ])urcljaser) was not liable in cove- 
nant for rent in arrear, cither as executor 
or assignee of tlie land, which was not 
hound in the hands of appointee by 
fV's covenant. Roach v. Wadharn, and 
the same v. the same, Executor of fVad^ 
ham, II, 45 G. 3. 


% Where an estate was conveyed to a trus- 
tee, habendiitn to him and his heirs, to the 
use of such person.s and for such estate 

as JV. should by deed, he. appoint ; and PRACTICE, 

for want of such limitation to the use of 
and his heirs: and the same convey- 
ance reserved a certain*fee-farm rent to 1. The granting of day-rules to prisoners 
the chief lord, and contained a covenant in the K, li. prison duringterm is in the 

by fV, his heirs and assigns for the pay- discretion of the Court on application, 

VI, o L the 



£68 


AN INDEX TO THE PRINCIPAL MATTERS. 


the same as Wore E. 30 G. 3 ; but pri- 
soners upon such day-rules must return 
at or before 9 o'clock in the evening: 
Eegula Generalis, H, 45 G. 3. 2 

2. The Court will enter an exoneretur on 

the bail-piece on payment of the sum 
sworn to and costs, though less than the 
sum acknowledged to be due, as well 
where the action is by original as by bill. 
Jacob V. Bowes, E. 45 G. 3. 312 

3. An appearance entered after the essoign- 
day, and before the day of full term, may 
be entered as of the preceding term 3 

' and, therefore, a non pros entered after 
the second term,, for want of declaring 
before the end of such second term, is 
good. Prigmore v. Bradley, E. 45 G. 3. 

314 

4 . Rule absolute in the first instance for 

changing the venue from an English to 
a B^elsh county on the usual affidavit. 
Hopkins V, Lloyd, East, 45 G, 3. and 
Hughes V. Hughes, HU, 45 G. 2. 355 

6. The Court refused to proceed summarily 
against a steward, who was an attorney, 
to compel him to account before the 
Master for receipts and payments in re- 
spect of a mortgaged estate, and to pay 
the balance to his employer, and to de- 
liver up upon oath all deeds, writings, 
&c. relative to the estate ; this being tlie 
proper subject of a bill in equity, and 
not a case for a mandamus to compel a 
steward of a manor to deliver up court- 
rolls, &c. in lieu of which this sum- 
mary mode of proceeding has been 
adopted where the steward of the court 
is an attorney. Codes v. Harman, E. 

: 45 G. 3. 401 

6. Though the venue be changed by the 
defendant uj)on a false affidavit, yet the 
plaintiff cannot bring it back to the 
county where it uas first laid, without 
the usual undertaking to give material 
evidence in that county. Price, Bart, v. 
Woodburne, £. 45 G, 3. 433 


7 . The lessor of the plaintiff in ejectment, 

suing in forma pauperis, will be dispau- 
pered in case of vexatious delay. Doe d. 
Leppingwell, suing in forma pauperis, v. 
Trussell, E. 45 G. 3. 505 

8. The irregularity of giving a rule to plead 

before the delivery of the declaration is 
waved by putting in any plea, though a 
nullity; but such inoperative plea having 
been put in without authority by a new 
attorney for the defendant, without any 
order \o change the attorney, the judg- 
ment which had been signed as for want 
of a plea was set aside. Perry v, Fisher, 
Trin. 45 G. 3 549 

9. Besides the common four-day rule on a 

defendant in misdemeanour to join in 
demurrer to his plea, there must be a 
peremptory rule, giving him a certain 
day in the discretion of the Court, with- 
out which judgment cannot be signed 
against him. Rex v. The Hon, R. John^ 
son, Trin, 45 G. 3. 383 


PRINCIPAL AND FACTOR, 

A factor cannot pledge the goods of his 
principal by indorsement and delivery of 
the bill of lading, any more than by the 
delivery of the goods themselves 5 though 
the indorsee knew not that he was factor ; 
and where goods were consigned on the 
joint account of the consignors and con- 
signee, and the bill of lading was sent 
to deliver the goods to the consignee or 
his assigns 5 who afterwards indorsed 
and delivered it to the defendants, upon 
condition of their making an advance 
to him on it, which they failed to do, 
but claimed to retain it as a security for 
prior advances : held. That such in- 
dorsement and delivery of the bill of 
lading did not divest the consignor s 
right to stop the goods in transitu upon 
the insolvency of the consignee, who 
had not paid'for them. Newsomy, Thom* 
ton, mi- 45 G. 3, 17 

PRI- 
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PRISONERS. 

The granting of day-niles to prisoners in 
the K. B. prison during term, is in the 
discretion of the Court on application, 
the same as before East, SO G. S. 5 but 
prisoners out upon such day-rules must 
return at or before 9 o’clock in the even- 
ing. Regula Generalis, IliL 45 G, 3. 2 

PRIZE. 

One of the ships of a squadron is detached 
by the commanding llag-ollicer to lie off 
a certain place within the limits of the 
station, from whence the captain, without 
any further orders for tlyit purpose, though 
he has written for such to his superior 
officer, and waited for them some time, 
takes upon him on his own responsibility 
(though from laudable motives which 
were afterwards approved of by the Ad- 
miralty) to depart, and to proceed as 
convoy with the homeward bound trade j 
and in the course of the voyiige home, 
out of the limits of his station (bat 
nothing turned on the question of limits) 
he takes a prize : held, that the superior 
flag-officer who had before the capture 
succeeded the one by whom the order 
for being detached had been originally 
issued (admitting him to stand in the 
same situation in point of right) was not 
entitled to share the flag-officer’s share 
of l-8th given by the King’s proclama- 
tion to a flag-officer directinfr or assisting 
in a capture by a ship under his com- 
mand. Sir Henry Harvey, Knt. y, Cooke, 
IL 45 G. 3, 220 

PROMISSORY NOTES, 

See Rills of ExcJmnge, 

PROMOTIONS 

In Hil, 45 Geo. 3. 

On the resignation of Hotham B. 

Sir T. M, Sutton, Solicitor-General, was 
made a Baron of the Exchequer, and 
called Serjeant. 1 

Mr. Gibbs, appointed Solicitor'General, and 
knighted. ib. 
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IMr. Dallas, appointed Chief Justice of 
Chester. I 

Mr. Jdam, made Attorney-General to the 
P. of IF. ib. 

Mr. Jekyll, made Solicitor-General to the 
P. of IV. and King’s Counsel. iL 


QUO WARRANTO, Information in 
Nature of. 

1. The stat. 15 Car. 2. c. 17. creating the 

corporation of the Bedford Level, directs^ 
TImt they shall a])point a registrar, &c. 
and other officers at their pleasure ; the 
duty of which registrar is to register titles 
to land within the level j and he takes an 
oatli of office : held. That an information 
in nature of quo xcarranlo does not lie 
against such au oflicer j he being a mere 
servant of the corporation, and his office 
not aflecting any franchise or other au- 
thority holden under the crown. Rex vl 
The Corporation of the Bedford Levels 
E. 45 G. 3. 856 

2. But an information in nature of quo war^ 

ran to was granted against several for ex- 
ercising the office of commissioners for 
paving the town of Taunton, under an 
Act of the 9 G. 3. to whom a ])ower was 
given to impose rates and taxes on the 
inhabitants. Rc^c v. Badcoek and others, 
JL 22 G. 3. 359 

RATE, 

See Poor-Rate, 

RECITAL. 

See Lease. No. 1. 

1. The condition of a bond, reciting that 
the defendant had agreed with the plainr- 

^ tiffs to collect their revenues from time 
to time fur 12 nfonths,'' and afterwards 
stipulating that, at all times thereafter 
during the continuance of such his employ^ 
mentf and for so long as he should continue 
to be employed, he would justly, account 
and obey orders,*’ &c. confines the names 
in the recital. The Company ofProprie^* 
tors of Liverpool IVater-works v. Atkin^ 
son and Harplcy, Trin* 45 G. 3. 507 

RELIEF, 
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RELIEF, 

I Sec Poor-Kdiff, 

RENT, 

See Covenant, No. 1. Poor-JldipJ] 

No, 1,2,3, 

REPLEVIN. 

1, Replevin is not an action within the stat. 

24 G, 2. c. 44. s. 0. which protects con- 
stables, kc. (and amongst other parish 
oflicers distraining for a poor*s-rate) act- 
ing under a magistrate’s warrant from any 
action until demand made or ld*t at their 
usual place of abode, tScc. by the party in- 
tending to bring such action, kc. Fletcher 
Y. Wilkim and others, IL 45 G. 3. 283 

2. Where the defendant in replevin made 

cognizance for two years and a <iuartcr’s 
rent in arrear j and alleged that for a long 
time, viz. for two years and a quarter, 
ending at Christmas, 180.3, the plaintiff 
hdd and enjoyed the premises as tenant 
thereof to J. B, by virtue of a certain de- 
mise, kc. ; to which the plaintiif pleaded 
in bar that he did not hold and enjoy the 
preniises as tenant thereof to J. B. by 
virtue of the supposed demise modo et 
forma : it is sutlicient to entitle the de- 
fendant to a verdict on such issue if he 
prove that the plaintiff held of /h from 
the 23d of Dev. 1801, and to recover for 
two years' rent. Forty v. Imber, E. 45 
G. 3. 434 


RIVER WATER. 

The owner of land through which a river 
runs cannot by cnhnginga channel of cer- 
tain dimensions, through which the water 
had been used to flow before any appro- 
priation of it by another, divert more of 
it to the prejudice of any other laiftl-owner 
or lower down the river, who had, at any 
time before such enlargement, appropri- 
ated to himself the surplus which <lid not 
escape by the former channel. Bcaley v. 
Shaw, IL 45 G. 3. *208 


SALE OF GOODS.' 

A memorandum signed by the defendants, 
whereby they agreed to give so much for 
goods, takes the case out of the 17th 
sect, of the statute of frauds, though not 
signed by the seller, nor expressing any 
consideration for the defendants* pro- 
mise, otherwise than by inference from 
their own obligation. Egerton v. Ma- 
thews and another, H. 45 G. 3, 307' 

SALE OF LANDS, 

See Assumpsit, No. 3. 

SAIMPLE, 

Sec Market. 

SCIRE FACIAS, 

Sec Bond, No. 2. 

SEISIN, 

See Entry, No. 4. 

SEPARATE MAINTENANCE, 

Sec Husband and fi’ife, No. 1. 

SERVANTS’ WAGES, 

See Distress, No. 1. 

SESSIONS, 

Sec Appeal. Poor-Relief. 

SETTLEMENT OF ESTATE, 

Sec Fraudulent Conveyance to defeat 

Creditors. 

SETTLEMF.NT CERTllTCATE. 

Where the son of a certificated person (not 
named in the certificate otherwise than 
under the general appellation of the fa- 
ther’s /am»/y) marries and lives in a house 
of his ow n in the certified parish, he 
ceases to be under the protection of the 
certificate as part of his father’s family ; 
and an ap))rentice may gain a settlement 
by serving such ])erson in the certificated 
parish. Rex v. The Inhabitants of Mort- 
lake, h. 45 G. 3. 397 



AN INDEX TO THE PRINCIPAL MATTERS, 


671 


SHIP REGISTER ACTS. 


An indorsement of a transfer of a ship in 
the same port made upon the certificate of 
the registry, and bearing date at the time 
of the transfer, but not signed by the 
vendor till three years after such certifi- 
cate had been delivered up and cancelled, 
and had remained dormant during all the 
intermediate time j held, not to convey a 
title to the ship under the Register Act. 
34 G. 3. c. G8. s, 15. and other Acts 3 such 
certificate having been so cancelled and 
delivered up upon occasion of the ven- 
dee’s obtaining a register de novo (issued 
without authority) which recited the can- 
cellation of the former certificate. For 
the object of the Regfster Acts in re- 
quiring such indorsement is in order to 
notify the change of property to the 
public j and therefore it is required to 
be made on an existing acknowledged 
certificate in use at the time : and con- 
sequently no title passed to the assignees 
of the vendee, who had become bank- 
rupt between the time of the original 
transfer to him and the signing of such 
indorsement by the vendor, the vendee 
having also, before his bankruptcy, con- 
veyed awc'iy the ship to third persons for 
a valuable consideration, who were in 
jiossessioii of it. But quaere, AVhether 
any title could be made under such re- 
gister (le 7\.ovOy issued without authority 
upon a transfer of the ship in the same 
port ? And therefore the vendees of the 
bankrupt only held their possession on 
such defect of title in the assignees of 
Die banknipt. Moss and another, Assign 
neesof Kirkpatrick, a Bankrupt, Survivor 
oj Parr, v. Milts and Boon, IL 45 G, 3. 

• 144 

STEWARD, 

See Atlorneif, No 1. 

STOCKS, 

Not rateable to the poor as money out at in- 
terest under 10 Ann, c. 0,4or rating the 
city of Norwich. Rex v. The Church- 
wardens, SiC, of St. John, Madder^market, 
in Norwich, fj, 45 G, 3. 18"^ 


STATUTES, 

Eli/abetit. 

13. c. 5. (Fraudulent Conveyances) 267 
18. c. 5. s. 4. (Regulating Common In- 
formers) - - 126 

J.\ME8 I. 

21. c. 16. (Limitation of Actions) 80, 388 


CUARLES II. 

12. r. 24. (Jlxcisc) - - 615 

15. c. 17 {Bedford Level) 356 

20. c. 3. s. 3. (Stat. of Frauds 3 Surrender 
and Cancelling Deed) - - 86 

s. 17. (Memorandum of Agreement) 

307 

Will. & Mary, and Will. 

7 If 8. c. 22. (Ship Register) 147 

8 If 9. c. 11. (Assigning Breaches on Bond) 

5.50 

8 A 0. c. 30. (Settlement 5 Certificate) 401 
Anne. 


10. c. 6. (Rating in Norwich) , 182 


Geo. I. 

5. c. 8. (Poor Relict) 163 

Geo. II. 

5. /. 30. (Bankrupt 3 Plea) 413 

6. c. 31. (Bastard 3 Pifrish Indemnity) 110 

9. c. 36. (Charitable Uses) 328 

11. c. 19. s. 22. (Avowry) 437 

13. c. IT.’^Impressing) 238 

18. c. 18. (Election 3 Perjury) 323, 7 
24. c. 44. s. 6. (Constable, &c. 3 Demand 

of Warrant) - - 283 

30. c. 24. (Threatening Letters) 131 

31. c, 10. (Navy Agents) ^541 

Geo. 
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' Geo. III. 

9. Ci 15. (Fisheries ) Impressing) 240 

19. c. 56. (Auction Duty) 392 

96. C.4L (Greenland Fishery 3 Impressing) 

238 

96. c. 60. (Ship Register) 147 

96* c. 37. (Auction Duty) 392 

99 * c. 53. (Greenland Fishery; Impress- 
ing) 239 

33. c. 66. (Prize Distribution) 230 

34. c. 68. s. 15. (Ship Register) 144 

35. c. 94. (Navy Pay) 541 

37. c. 123. (Unlawftil Oaths) 4i9 

id A 40. c, 106. (Unlawful Agreements) 

417 

42. c. 38. (Excise; Malt; Appeal) 514 
42. c. 56. (Stamps) 126 

42 . e. 90. (Servants’ Wages; Distress; 

Appeal) 75 

'46. c. 73. r. 4. (Stamp Prosecutions) 138 
44 . c, 108. (Insolvent Debtors’ Act) 347 


STOPPING IN TRANSITU. 


was general agent of F. in London^ hav- 
ing obtained the bills of lading from the 
bankrupt after bis bankruptc}% upon an 
agreement wlien the goods arrived to 
dispose of them, and to apply the net 
proceeds to the discharge of such bills 
as had been drawn against the goods,” 
had no authority to retain the proceeds, 
against the assignees of B. the bankrupt, 
either in respect of F. or in respect of 
a stopping in transitu on behalf of 1), 
and Co. the shippers, who after his 
possession of them, and after trover 
commenced by il.’s assignees for the 
value, sent a letter to him approving of 
his having obtained possession of the 
bills of lading and the goods; for, at 
any rate, there was no adverse stopping 
in. transitu, but the goods were ob- 
tained by agreement with the vendee 
after his bankruptcy, even if the de- 
fendant could be considered as agent for 
the shippers at the time by relation. 
Sxffken and Fieze, Assignees of Brown, a 
Bankrupt, v. IVray, EastAo G, 3. 3/1 


Sefe Principal and Factor, No. 1. 

A a trader in London ordered goods to be 
shipped to him by D. and Co. his corres- 
pondents at DanUkJc, who were to draw 
for the amount on F. at Hamburgh (who 
had agreed to accept the bills upon re- 
ceiving commission on the amount ;) 
and the bills of lading and invoices were 
to be transmitted by D. and Co. from 
Dantzick to F. at Hamburgh, who was 
to forward them to B, in London ; and 
F. accordingly accepted the bills of ex- 
change drawn upon him, and on the re- 
ceipt of the bills of lading transmitted 
the same (which were made out to the 
order of the shippers, and not indorsed) 
to B, in London, who received them to- 
gether with the^ invoices and letter, of 
advicC;, five days after an act of bank- 
ruptcy committed by him. F. also be- 
came bankrupt, and the bills of exchange 
drawn on him by D, and Co. were ob- 
liged to be taken up and paid by them- 
rai^es ; held, 1st, That F. had no right 
to stop the goods t» transitu ; being no 
more than a surety for ike price, and not 
'Vendor or consignor i 2dly, That one who 


SUllETV, 

See Bond, No, I, 

SURRENDER. 

1. The mere cancelling in fact of a lease is 
not a surrender of the term thereby grant- 
ed within the>6tatute of frauds, which 
requires such surrender to be by deed or 
note in writing, or by act or operation of 
law ; nor is a recital in a second lease, 
that it >vas granted in part-consideration 
of the surrender of a prior lease of the 
same premises, a surrender deed or note 
in writing of such prior lease j it not pur- 
porting in the terms of it to be of itself 
a surrender or yielding up of the inte- 
rest, though in some instances the ac- 
ceptance of a second lease for part of the 
same term before demised may be a sur- 
render of such prior term by operation 
of law ; and this even though the second 
lease be voidable, if it be not merely 
void j but where tenant for life with a 
special power of leasing, reserving the 
best rent, in consideration (as recit^) of 
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the surrender of a prior term of 99 years 
(of which above 50 were uncxpired) 
and certain charges to be incurred by 
the tenant for repairs and improvements, 
&c. granted to him a new lease of the 
premises for 99 years, by virtue of the 
power reserved io /jcr, or any other 
power vested in, or in anywise belonging 
to her-, which new lease was void by 
the power for want of reserving the best 
rent ; held. That the second lease, which 
was intended and expressly declared to 
be granted by virtue of and under the 
power, and being apparently not in- 
tendeil by the parties to be carved out of 
the estate for life of the lessor, being 
void under the power, should not ope- 
rate in law as a surreitder of the prior 
term, as passing an interest out of the 
life-estate of tlie grantor, contrai*y to the 
manifest intent of the parties, and con- 
sequently that the prior term, though the 
indenture of lease were in fact cancelled 
and delivered up when the new lease was 
granted, might be set up by the tenant 
of the premises in bar to an ejectment by 
the remainder-mail after the death of 
tenant for life, however such second lease 
might have operated by way of estoppel 
as against the lessor during her life. Roe 
d. i'hc Earl of Berkeley v. The Arch^ 
bishop of York, JL 45 G, 3. 86 


TENANTS IN COMMON, 

Devises of a copyhold, holding as tenants 
in common, have several estates to which 
they must be severally admitted, and for 
which several services are due to the lord, 
and several her lots on the death of each 
tenant 5 and the multiplication of heriots 
and fees on admission still continue.s, not- 
withstanding the re-union of the same 
land afterwards in one person ; the di- 
vided estates or interests in the land, once 
divided in severalty, continuing several. 
Altree v. Scutt, E. 45 G. 3. 476 

THREAT AND THREATENING 
LETTERS! 

See Indictment, No. h % 9, 4, 


TITLE TO LAND, 

See Assumpsit, No. 3. 

TOLL, 

See Market 

TRESPASS. 

1. A. grants liberty, licence, power, and 
authority to B, and his heirs to build a 
bridge on his land, and B, covenants to 
build the bridge for public use, and to 
repair it, and not to demand toll. The 
property in the materials of the bridge, 
when built and dedicated to the pubSc, 
still continues in R. subject to the right 
of passage by the. public $ and when se« 
vered and taken away by a wrong-doer, 
he may maintain trespass for thj^ asporta<< 
tion. Harrison v. Parker, H. 45 G. 3. 

154 

2. ,Pnc who has contracted with the owner 

of a close for the purchase of a growifg 
crop of gross there, for the purpose of 
being mown and made into hay by the 
vendee, has such an exclusive possession 
of the close, though for a limited purpose, 
that he may maintain trespass ga. ct 
fregit against any person entering the 
close and taking the grass, even with the 
assent of the owner. Crosby v. ffad$m 
worth, T, 45 G, 3. 602 

TROVER. 

See Joinder m Action, No. 1 j 
Trespass, No. 1. 

Taking the property of another by asfign* 
ment, from one who had no authority to 
dij^pose of it, as taking an assignment of 
tobacco in the king's warehouse, by way 

• of pledge from a broker, who Jxan pur* 
chased it there in his own iptme fer* hie 
principal, and refusing to deliver it tp the 
principal after notice and denaand by jhim, 
none other than the person in whose name 
it is warehoused being able to take out, 
is a conversion. MCombk v. Dca^s, T, 
45 G. 3, 53^ 

jmuwvu 
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unlawful OATHS/ 

See Evidence, No. 7 , 8 3 
Indictment, No. 2 . 

USB AND OCCUPATION, 

See Debt, No. 1 . 

VARIANCE, 

See Conviction, No. 1 5 
Insurance, No. 4. 

VE^JQOR AND VENDEE, 

See Stopping in Transitu, 

mmO( L&nd, * 

^ See Assumpsit, No. 3. 

Under a contract of sale, whereby the ven- 
dee agreed to purchase all the starch of 
the vendor then lying at the warehouse 
of a third person, at so much per cwt 
by bill at two months 3 which starch was 
in papers, but the exact weight not then 
ascertained, but was to be ascertained af- 
terwards } and 14 days were to be allowed 
for the delivery ; and the vendor gave a 
note to the vendee, addressed to the ware- 
house-keeper, directing him to weigh 
and deliver to the vendee alt his starch : 
held. That, under this contract, the ab- 
eolute property in the goods did not vest 
in the vendee before the weighing, which 
was to precede the delivery, and to ascer- 
tain the price 3 and that part of the starch 
having been weighed and delivered to the 
vendee byhis direction,the vendormight, 
notwithstanding such part delivery upon 
the bankruptcy of the vendee, retain the 
remainder, which still continued un- 
weighediii the warehouse in the name 
nod at the expence of the vendor, /fon- 
son and another. Assignees of Wallace 
end Hawes, Bankrupts, v, Meyer, Trm- 
45 6 » 8 » 614 

END or TBS 


VENUE, 

See Jurisdiction, No. 1 . 

1. Rule absolute, in the first instance, for 
changing the venue from an English to 
a Welsh county, on the usual affidavit. 
Hopkins v. Lloyd, E, 45 G, 3. and 
Hughes V. Hughes, HU. 40 G. 3. 355 

2 . Though the venue be charged by the 

defendant upon a false affidavit, yet the 
plaintiff cannot bring it back to the county 
where it was first laid, without the usual 
undertaking to give material evidence in 
that county. Price, Bart. v. Woodburn, 
E. 45 G. 3. •. 433 

3. A Government store-keeper, resident in 

Antigua, transmitting false vouchers to 
his agent in London, who delivered them 
at the custom-house there, unknowing of 
the fraud, is indictable in London, as if 
for his own act there. Rex v. Munton, 
Sittings after Mkh. Term, 1703, cited in 
Rex V. Johnson, J. T. 45 G. 3. 500 


VESTED ESTATE, 
See CoiHveyance, No. 1 3 
Devise, No. 5. 

VIDELICET, 

See Evidence, No. 0 . 


WAGES, 

See Distress, No. L 

WARRANTY IMPLIED, 
See Assttmpsit, No. 2 : or. 
Auctioneer, No, 1 . 
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